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In  presenting  the  Fourth  Volume  of  Nevada  Reports  tb  the 
public,  it  is  proper  to  say  that  as  to  whatever  of  excellence  may 
be  apparent  in  its  preparation  and  arrangement,  very  much  is 
dne  to  the  skill  and  experience  of  Theodore  H.  Hittell,  Esq., 
who  has  rendered  valuably  and  efficient  aid  to  the  Reporter. 

I  ^ay  further  take  occasion  to  return  sincere  thanks  to  the 
Judges  of  the  Supreme  Court  and  Members  of  the  Bar  of  Ne- 
vada for  kindly  suggestions  and  favors  during  the  publication  of 
the  volume.  It  is  now  respectfully  submitted  to  the  people  of 
the  State,  with  the  hope  that  the  Bench  and  Bar  will  find  in  it 
much  to  commend  and  little  to  censure. 

ALFRED  HELM,  Reporter. 
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JUSTICES 


OF 


THE   SUPREME   COURT. 


Hon.  H.  0.  BEATTT ' Chief  Justice.* 

Hon.  J.  F.  LEWIS , 

^ ^  ^^^^.^^^-r        y  Associate  Justices. 

Hon.  J.  NEELY  JOHNSON... 

OFFICERS   OF   THE   COURT. 

ROBERT  M.  CLARKE Attorney  General. 

ALFRED  HELM Clerk. 


DISTRICT  JUDGES  OF  THE  STATE  OF  NEVADA. 


First  District  Hon.  RICHARD  RISING. 

Second  District Hon.  S.  H.  WRIGHT. 

Third  District Hon.  C.  N.  HARRIS. 

Fourth  District Hon.  WM.  HAYDON. 

Fifth  District Hon.  G.  G.  BERRY. 

Sixth  District Hon.  WM.  H.  BEATTY. 

Seventh  District Hon.  BENJ.  CURLER. 

Eighth  District Hon.  S.  H.  CHASE. 

Ninth  District Hon.  CHAS.  G.  HUBBARD. 

*  Chief  Justice  Beatty  resigned  November  9th,  1868,  arid  Justice  Whitman,  his 
successor,  was  appointed  to  fill  out  his  unexpired  term.  Justice  Lewis  then  became 
Chief  Justice.  • 
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H  TJ  L  E  S 


OF 


THE  SUPREME  COURT 


OF 


THE  STATE  OF  NEVADA. 


RULE  I. 

Applicants  for  license  to  practice  as  attorneys  and  counselors 
will  be  examined  in  open  Court  on  the  first  day  of  the  term. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the  state- 
ment settled  (if  there  be  one)  twenty  days  before  the  commence- 
ment of  a  term,  the  transcript  of  the  record  shall  be  filed  on  or  be- 
fore the  first  day  of  such  term. 

RULE  m. 

If  the  transcript  of  the  record  be  not  filed  within  the  time  pre- 
scribed, the  appeal  may  be  dismissed  on  motion  during  the  first 
week  of  the  term,  without  notice.  A  cause  so  dismissed  may  be 
restored  during  the  same  term,  upon  good  cause  shown,  on  notice 
to  the  opposite  party ;  and  unless  so  restored,  the  dismissal  shall  be 
final  and  a  bar  to  any  other  appeal  from  the  same  order  or  judg- 
ment. 
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RULE  IV. 

On  such  motion,  there  shall  be  presented  the  certificate  of  the 
Clerk  below,  under  the  seal  of  the  Court,  certifying  the  amount  or  jj 

character  of  the  judgment,  the^  date  of  its  rendition,  the  fact  and  ^| 

date  of  the  filing  of  the  notice  of  appeal,  together  with  the  fact  and 
date  of  service  thereof  on  the  adverse  party,  and  the  character  of 
the  evidence  by  which  said  service  appears,  the  fact  and  date  of  the 
filing  the  undertaking  on  appeal,  and  that  the  same  is  in  due  form  ; 
the  fact  and  time  of  the  settlement  of  the  statement,  if  there  be  one ; 
and,  also,  that  the  appellant  has  received  a  duly  certified  transcript, 
or  that  he  has  not  requested  the  Clerk  to  certify  to  a  correct  tran- 
script of  the  record ;  or,  if  he  has  made  such  request,  that  he  has 
not  paid  the  fees  therefor,  if  the  same  have  been  demanded. 

RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  Court  shall  be  on 
paper  of  uniform  size,  according  to  a  sample  to  be  furnished  by  the 
Clerk  of  the  Court,  with  a  blank  margin  one  and  a  half  inches  wide 
at  the  top,  bottom,  and  side  of  each  page,  and  the  pleadings,  pro- 
ceedings, and  statement  shall  be  chronologically  arranged.  The 
pages  of  the  transcript  shall  be  numbered,  and  shall  be  written  only 
upon  one  side  of  the  leaves.  Each  transcript  shall  be  prefaced  with 
an  alphabetical  index  to  its  contents,  specifying  the  page  of  each 
separate  paper,  order,  or  proceeding,  and  of  the  testimony  of  each  1 

witness,  and  shall  have,  at  least,  one  blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order,  or  proceeding,  and 
of  the  testimony  of  each  witness,  shall  be  made  throughout  the 
transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side  of  the 
pages,  by  ribbon  or  tape,  so  that  the  same  may  be  secured,  and 
every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair  legible  hand,  and  each 
paper  or  order  shall  be  separately  inserted. 

RULE  VI. 

No  record  which  fails  to  conform  to  these  rules  shall  be  received 
or  filed  by  the  Clerk  of  the  Court. 
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RULE  vn. 

For  flie  purpose  of  correcting  any  error  or  defect  in  the  tran- 
script from  the  Court  below,  either  party  may  suggest  the  same,  in 
writing,  to  this  Court,  and  upon  good  cause  shown,  obtain  an  order 
that  the  proper  clerk  certify  to  the  whole  or  part  of  the  record, 
as  may  be  required.  If  the  attorney  of  the  adverse  party  be 
absent,  or  the  fact  of  the  alleged  error  or  defect  be  disputed,  the 
suggestion  must  be  accompanied  by  an  affidavit  showing  the  ex- 
istence of  the  error  or  defect  alleged. 

RULE  VIII. 

Exceptions  to  the  transcript,  statement,  the  undertaking  on  ap- 
peal, notice  of  appeal,  or  to  its  service,  or  proof  of  service,  or  any 
technical  objection  to  the  record  affecting  the  right  of  the  appellant 
to  be  heard  on  the  points  of  error  assigned,  must  be  taken  at  the 
first  term  after  the  transcript  is  filed,  and  must  be  noted  in  writing 
and  filed  at  least  one  day  before  the  argument,  or  they  will  not 
be  regarded.  In  such  cases,  the  objection  must  be  presented  to 
the  Court  before  the  argument  on  its  merits.     . 

RULE  LX. 

Upon  the  death  or  other  disability  of  a  party  pending  an  appeal, 
his  representative  shall  be  substituted  in  the  suit  by  suggestion,  in 
writing,  to  the  Court  on  the  part  of  such  representative  or  any 
party  on  the  record.  Upon  the  entry  of  such  suggestion,  an  order 
of  substitution  shall  be  made,  and  the  cause  shall  proceed  as  in 
other  cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those  causes  in 
which  the  transcript  shall  have  been  filed  on  or  before  the  first  day 
of  the  term,  unless  by  written  consent  of  the  parties ;  provided^ 
that  all  cases  in  which  the  appeal  is  perfected,  and  the  statement 
settled,  as  provided  in  Rule  II,  and  the  transcript  is  not  filed  before 
the  first  day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 
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RULE  XI. 

Causes  from  the  same  Judicial  District  shall  be  placed  together, 
and  all  the  causes  shall  be  set  on  the  calendar  in  the  order  of  the 
several  districts,  commencing  with  the  first,  except  that  causes  in 
which  the  people  of  the  State  are  a  party  sWl  be  placed  at  the 
head  of  the  calendar. 

RULE  XIL 

At  least  three  days  before  the  argument,  the  appellant  shall 
furnish  to  the  respondent  a  copy  of  his  points  and  citation  of 
authorities ;  and  within  two  days  thereafter,  the  respondent  shall 
furnish  to  the  appellant  a  copy  of  his  points  and  citation  of  authori- 
ties, and  each  shall  file  with  the  Clerk  a  copy  of  his  own  for  each 
of  the  Justices  of  the  Court,  or  may  one  day  before  the  argument 
file  the  same  with  the  Clerk,  who  shall  make  such  copies,  and  may 
tax  his  fees  for  the  same  in  his  bill  of  costs. 

RULE  XIII. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon  the 
argument,  except  by  special  permission  of  the  Court ;  but  each 
defendant  who  has  appeared  separately  in  the  Court  below,  may 
be  heard  through  his  own  counsel.  The  counsel  for  the  appellant 
shall  be  entitled  to  open  and  close  the  argument. 

RULE  XIV. 

All  opinions  delivered  by  the  Court,  after  having  been  finally 
corrected,  shall  be  recorded  by  the* Clerk. 

RULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in  writing,  pre- 
sented within  ten  days  after  the  final  judgment  is  rendered,  or 
order  made  by  the  Court,  and  publication  of  its  opinion  and  deci- 
sion, and  no  argument  will  be  heard  thereon.  No  remittitur  or 
mandate  to  the  Court  below  shall  be  issued  until  the  expiration  of 
the  ten  days  herein  provided,  and  decision  upon  the  petition,  unless 
upon  good  cause  shown,  and  upon  notice  to  the  other  party,  or  by 
written  consent  of  the  parties,  filed  with  the  Clerk. 
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RULE  XVI. 

« 

Where  a  judgment  is  reversed  or  modified,  a  certified  copy  of  the 
opinion  in  the  case  shall  be  transmitted,  yrith  the  remittitur,  to  the 
Court  below. 

RULE  xvn. 

No  paper  shall  be  taken  from  the  court-room  or  Clerk's  office, 
except  by  order  of  the  Court,  or  of  one  of  the  Justices.  No 
order  will  be  made  for  leave  to  withdraw  a  transcript  for  examina- 
tion, except  upon  written  consent  to  be  filed  with  the  Clerk. 

RULE  XVIII. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon  order 
of  the  Court,  upon  petition,  showing  a  proper  case  for  issuing  the 
same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and  a  suffi- 
cient bond  or  undertaking  with  the  Clerk  of  the  Court  below,  and 
upon  giving  notice  thereof  to  the  opposite  party  or  his  attorney,  and 
to  the  Sherifl*,  it  shall  operate  as  a  supersedeas.  The  bond  or 
undertaking  shall  be  substantially  the  same  as  required  in  cases  on 
appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days,  unless 
otherwise  specially  directed. 

RULE  XXL 

The  rules  and  practice  of  this  Court  respecting  appeals  shall 
apply,  so  far  as  the  same  may  be  applicable,  to  proceedings  upon  a 
writ  of  error. 

RULE  XXIL 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year  from 
the  date  of  the  judgment,  order,  or  decree,  which  b  sought  to  be 
reviewed,  except  under  special  circumstances. 
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RULE  XXIII. 

Appeals  from  orders  granting  or  denying  a  change  of  venue,  or 
any  other  interlocutory  order  made  before  trial,  will  be  heard  at 
any  regular  or  adjourned  term,  upon  three  days'  notice  being 
^ven  by  either  appellant  or  respondent,  when  the  parties  live 
within  twenty  miles  of  Carson.  Where  the  party  served  resides 
more  than  twenty  miles  from  Cfirson,  an  additional  day's  notice 
w^ill  be  required  for  each  forty  miles,  or  fraction  of  forty  miles, 
from  Carson. 
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DURING  THE  YEAR  1868. 


THOMAS  McMANUS,  Respondent,  v.  THE  OPHIR  SILVER 
MINING  COMPANY  et  al,  Appellants. 

SupficiKVCT  OF  Complaint.  Where  a  complaint  for  work,  labor  and  serrices 
alleged  an  indebtedness  in  a  sum  certain  therefor,  but  omitted  to  allege  specific 
cally  the  value  of  the  same  or  a  promise  to  pay ;  and  defendant,  without  de- 
murring, put  in  an  answer  denying  indebtedness,  admitting  services  performed, 
and  setting  up  payment  in  full,  and  there  was  verdict  for  plaintiff:  Htldy  that 
whatever  the  defects  of  the  complaint,  they  were  cured  by  defendant's  plead- 
ing and  by  the  verdict. 

Waiter  of  Formal  Objkction's.  All  mere  formal  objections  to  a  complaint 
are  waived  by  a  plea  of  confession  and  avoidance. 

CoTRBD  BT  Verdict.  If  the  issue  joined  be  such  as  necessarily  to  require  on  the 
trial  proof  of  a  fact  defectively  or  imperfectly  stated,  without  which  it  is  not 
to  be  presumed  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given  the  verdict,  such  defect  or  imperfection  is  cured  by  the  verdict. 

GoMBTRUCTioN  OF  PLEADINGS.  Scctious  70  and  71  of  the  Practice  Act  have 
liberalized  the  rules  of  construction  applicable  to  pleadings  so  as  not  only 
to  embrace  the  whole  of  the  English  statutes  of  jeofails  and  amendments, 
but  to  go  somewhat  beyond. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 
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16  SUPREME  COURT  OF  NEVADA,  1868. 

McManns  v.  The  Ophir  Silver  Mining  Company. 

The  question  involved  is  fully  stated,  in  the  opinion  of  the  Court. 

■ 

BMlyer  and  Whitman^  for  Appellants. 
Pitzer  and  Anderson^  for  Respondent. 

By  the  Court,  Johnson,  J, 

The  complaint  alleges  that  the  defendants,  owners  of  a  certain 
toll  road,  "  are  indebted  to  plaintiff  for  the  work,  labor  and  services 
of  the  plaintiff,  performed  at  the  request  of  the  defendants  and 
for  their  benefit,  on  the  improvement  and  repairing  of  said  road, 
from  the  first  day  of  November,  1866,  to  the  thirty-first  day  of 
July,  1867,  in  the  sum  of  seven  hundred  and  fifty  dollars,  for 
which  sum,  with  the  costs  of  suit,  the  plaintiff  demands  judgment." 

Defendants'  answer  "  denies  that  they  are  indebted  to  the 
plaintiff  either  for  work,  labor  or  services,  or  otherwise,  in  the  sum 
of  seven  hundred  and  fifty  dollars,  or  any  sum  yfhatever ;  but  ad- 
mits that  during  the  period  mentioned  in  said  complaint  the  plaintiff 
did  perform  services  for  them,  but  avers  that  for  said  services  they, 
the  said  defendants,  before  the  commencement  of  this  action  paid 
the  plaintiff  in  full."  Upon  the  issue  made  by  the  pleadings,  a 
jury  trial  was  had,  and  verdict  found  for  plaintiff  in  the  full  amount 
claimed  ;  whereupon  defendants  moved  in  arrest  of  judgment,  on 
the  grounds  that  "  the  complaint  does  not  state  facts  sufiicient  to 
constitute  a  cause  of  action,  and  is  not  sufficient  to  support  any 
judgment."  This  motion  was  overruled  and  judgment  given  for 
plaintiff  in  accordance  with  the  findings  of  the  jury,  from  which 
ruling,  and  the  judgment,  defendants  appeal. 

The  point,  viz  :  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  is  the  single  question  suggested  on 
this  appeal,  and  had  it  been  raised  by  demurrer  we  would  proba- 
bly hold  the  complaint  insufficient,  although  a  pleading  very  simi- 
lar to  this  has  been  upheld  by  the  very  highest  authority,  both  at 
common  law  and  under  the  code.  As  cases  which  are  directly  in 
point  we  refer  to  Emery  v.  Fell  (2  Term  Rep.  28).  An  action 
of  debt.  The  first  count  in  the  declaration  stated  that  "  the  de- 
fendant on,  etc.,  was  indebteil  to  the  plaintiff  in  the  sum  of  <£2 
129.  6d.,  for  divers  goods,  wares  and  merchandises  by  the  plaintiff 
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before  that  time  sold  and  delivered  to  the  defendant  at  his  special 
instance  and  request."  There  were  other  counts  for  work  and 
labor,  money  paid,  laid  out  and  expended,  and  money  had  and 
received  in  the  same  form. 

To  this  declaration  there  *was  a  special  demurrer,  assigning 
among  others,  that  ''  the  several  supposed  contracts,  on  which  the 
said  debt  above  demanded  is  alleged  to  have  arisen,  are  not,  nor  is 
either  of  them  suflSiciently,  or  in  any  manner  stated  or  set  forth  in 
the  said  declaration."  The  Court,  in  giving  judgment  against  the 
demurrer,  says  :  ^'  As  to  the  objection  that  no  contract  is  stated  in 
tike  declaration,  the  words  '  sold  and  delivered '  imply  a  contract, 
for  there  cannot  be  a  sale  unless  two  parties  agree.  This  would 
be  sufficient  on  an  indebitatus  or  for  money  lent." 

Again,  in  the  case  of  Allen  v.  Patterson  (8  Selden,  7  N.  Y. 
476)  on  demurrer  to  a  complaint,  as  follows :  '^  The  plaintiffs  com- 
plain against  the  defendant,  for  that  the  defendant  is  indebted  to 
the  plaintiffs  in  the  sum  of  three  hundred  and  seventy-one  dollars 
and  one  cent,  for  goods  sold^  and  delivered  by  the  plaintiffs  to  the 
defendant,  at  his  request,  on  the  first  day  of  May,  1849,  at  the 
city  of  Buffalo  in  said  county  *  *  *  for  which  sum  the  plaintiflfe 
demand  judgment  against  the  defendant,  with  interest  from  the 
twentieth  day  of  October,  1849,  besides  costs."  The  Court  of 
Appeals,  in  sustaining  the  action  of  the  lower  Court,  overrul- 
ing the  demurrer,  and  giving  judgment  for  plaintiffs,  says :  "  The 
words,  that  the  defendant  is  indebted  to  the  plaintiffs  in  the 
sum  of  $371.01  for  goods  sold  and  delivered  by  them  to  him, 
at  his  request,  on  the  first  day  of  May,  1849,  and  that  there 
was  then  due  to  the  plaintifls  from  the  defendant  said  sum,  clearly 
imply  that  a  contract  had  been  made  between  the  plaintiffs  and  de- 
fendant, by  which  the  former  sold  and  delivered  to  the  latter 
goods  at  his  request,  for  which  he  promised  to  pay  to  the  plaintiff 
the  sum  of  $371.01;  and  that  the  period  when  the  same  was 
promised  had  expired."  '^  It  contains  every  statement  of  fact 
necessary  to  constitute  a  good  indebitatus  count  in  debt,  according 
to  the  mode  of  pleading  before  the  code.".  The  same  Court  held 
similarly,  in  the  later  case  of  Moffet  v.  Saeketty  (18  N.  Y. 
622). 
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In  the  case  at  bar  no  demarrer  was  interposed,  but  the  defense 
rests  upon  an  answer  pleading  payment,  which  is  in  effect  a  plea 
of  confession  and  avoidance  ;  and  by  this  plea  or  answer  all  mere 
formal  objections  to  the  complaint  were  waived.  The  defendants, 
by  the  mode  of  defense  they  adopted,  must  be  held  to  an  admission 
of  the  direct  averments  of  the  complaint,  and  such  as  the  law 
implies  from  the  matters  therein  expressly  stated,  with  the  excep- 
tion of  the  allegation  of  indebtedness,  which  is  met  by  the  plea  of 
payment. 

We  think  the  defects  of  the  complaint  are  of  such  a  character 
as  to  be  cured  by  the  defendants'  pleadings  and  by  the  verdict. 
Nor  are  our  conclusions  in  this  respect  unaided  by  authority. 
"  There  are  many  cases,"  says  Chitty,  "  in  which  it  has  been  held 
that  where  a  particular  fact  has  been  informally  alleged,  and  the 
opposite  party  in  pleading  over  admits  the  particular  fact,  either 
by  pleading  to  some  other  matter  alleged  in  the  defective  pleading 
or  by  pleading  in  confession  and  avoidance  of  the  matters  so  in- 
formally alleged,  the  defect  will  be  aided  by  the  admission  result- 
ing and  to  be  collected  from  such  subsequent  pleading."  (1  Chitt. 
Plead.  672.)  And  in  respect  to  the  statement  of  the  considera- 
tion, and  what  defects  will  be  aided  by  intendment  after  verdict, 
Peters,  J.,  in  Hendrick  v.  Seeley  (6  Conn.  179-80)  deduces 
from  Chitty  the  following  rules  :  that  '•  where  no  consideration,  or 
an  insufficient  or  illegal  consideration  is  stated,  the  defendant  may 
either  demur,  or  move  in  arrest  of  judgment,  or  support  a  writ  of 
error ;  but  after  verdict,  a  defective,  informal  or  uncertain  state- 
ment of  a  consideration  not  apparently  illegal  may  be  aided ;  and 
where  the  consideration  is  untruly  stated,  or  a  part  thereof  is 
omitted,  the  objection  can  only  be  taken  on  the  trial  as  a  ground 
of  non-suit.  ♦  *  •  And  after  verdict,  if  the  issue  joined  be  such 
as  necessarily  to  require  on  the  trial  proof  of  the  facts  defectively 
or  imperfectly  stated,  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given  the  verdict,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict  at  common  law.  In  short,  the 
Court  will  infer  almost  anything  after  verdict." 

Such  are  the  views  of  all  the  best  elementary  writers  on  com- 
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mon  law  pleading,  and  whatever  may  have  been  the  influence  of 
English  statutes  of  jeofails,  and  amendments  on  more  extreme 
rulings  found  in  the  books,  it  will  be  observed  that  Sees.  70 
and  71  of  our  civil  code  have  even  further  liberalized  the 
rules  of  construction  applicable  to  pleadings,  not  only  embracing 
the  whole  of  the  English  statutes  of  jeofails  and  amendments,  but 
go  somewhat  beyond,  and  may  perhaps  aid  cases  which  the  earlier 
statutes  could  not  reach. 

Counsel  for  appellants  refer  to  the  case  of  The  California 
State  Telegraph  Co.  v.  Patterson  (1  Nev.  150)  in  aid  of  their 
appeal.  No  point  decided  in  that  case  has  any  direct  bearing 
upon  this,  and  so  far  as  any  general  proposition  is  stated  in  either 
of  the  opinions  pronounced  therein,  they  are  opposed  to  the  theory 
on  which  appellants  rest  their  objections  to  the  complaint  in  the 
case  at  bar.  And  so  far  as  we  can  discover,  the  other  authorities 
cited  by  appellants'  counsel  are  not  opposed  to  the  action  had  in 
this  case  in  the  lower  Court. 

The  statute  before  referred  to.  Sec.  71  of  the  Practice  Act, 
provides  that  ^^  the  Court  shall  in  every  stage  of  an  action 
disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  affect  the  substantial  rights  of  the  parties, 
and  no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect.  "This,"  says  Van  Santvoord,  "furnishes  a 
single  test  in  all  cases,  a  broad  and  universal  test,  namely :  that  if 
the  defect  is  such  as  in  the  opinion  of  the  Court  will  not  affect  the 
substantial  rights  of  the  adverse  party ^  no  matter  in  what  that  de- 
fect shall  consist,  the  judgment  will  not  be  reversed  or  affected* 
thereby."  "  It  is  but  applying  to  the  action  in  its  last  stages  the 
rule  which  the  code  designs  to  govern  its  commencement,  and  to 
regulate  its  proceedings  throughout,  namely :  that  the  action  is  to 
be  stated,  tried  and  determined  on  its  merits  alone,  and  that  the 
substantial  rights  of  the  parties,  and  they  alone,  are  to  be  regarded 
as  controlling  the  administration  of  justice  under  the  form  of  law." 
(1  Van  Santv.  Plead.  834.) 

Our  conclusion  is  that  there  is  no  error  shown  in  the  proceedings 
in  the  District  Court,  and  its  judgment  is  therefore  affirmed. 
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J.  C.  TUCKER,  Appellant,  v.  THE  MAYOR  AND  BOARD 
OF  ALDERMEN  OF  THE  CITY  OF  VIRGINIA,  Re- 
spondents. 

Powers  of  Municipal  Corporations.  Municipal  corporations  have  no  powers 
but  those  which  are  delegated  to  them  by  the  charter  or  law  creating  them, 
and  the  powers  expressly  given  and  the  necessary  means  of  employing  those 
powers  constitute  the  limits  of  their  authority. 

Power  to  employ  Necessart  Means.  When  power  to  do  a  certain  thing  is 
conferred,  or  a  duty  is  imposed  upon  a  corporation,  and  the  manner  of  exe- 
cuting the  power  or  discharging  the  duty  is  not  pointed  out,  the  corporation 
may  employ  all  the  means  necessary  to  that  end. 

Power  to  make  Necessary  Contracts.  Where  a  municipal  corporation  was 
authorized  in  general  terms  to  elect  a  city  physician,  establish  a  city  infirmary, 
provide  for  the  indigent,  and  make  all  necessary  contracts  and  agreements  for 
the  benefit  of  the  city,  and  there  was  no  infirmary  belonging  to  the  city : 
Jleldy  that  it  was  competent  for  the  corporation  to  contract  for  the  care  and 
maintenance  of  the  indigent  sick  at  a  private  hospital. 

PowKRS  limited  TO  SPECIFIC  OBJECTS.  Power  in  a  municipal  corporation  to 
make  all  necessary  provision  for  the  maintenance  of  the  indigent  and  for 
medical  attendance  upon  them,  docs  not  authorize  the  furnishing  of  medical 
attendance  for  the  police  or  other  city  officers,  who  are  not  Indigent. 

Power  to  prescribe  Duties  of  Officers.  If  a  municipal  charter  authorizes 
the  election  of  a  city  physician,  but  does  not  prescribe  his  duties,  the  corpo- 
ration has  the  power  to  declare  what  such  duties  shall  be. 

Quantum  Meruit  against  Municipal  Corporation.  If  a  municipal  corporation, 
having  the  power  to  employ  a  city  physician  and  fix  his  compensation,  does 
employ  such  physician,  but  neglects  to  ifix  the  compensation,  he  may  recover 
on  a  quantum  meruii. 

Implied  Contracts  of  Corporations.  A  corporation,  like  an  individual,  may 
be  bound  upon  an  implied  contract,  provided  it  be  withm  the  scope  of  its 
corporate  authority ;  and  there  is  no  distinction  in  this  respect  between  a 
*        municipal  and  a  trading  corporation. 

Liability  on  Implied  Contracts.  A  municipal  corporation,  authorized  in  gen- 
eral terms  ''  to  make  all  necessary  contracts  and  agreements  for  the  benefit 
of  the  city,"  whilst  acting  within  the  scope  of  its  powers  is  as  completely 
bound  by  implied  as  by  written  contracts. 

Amendment  of  Complaint.  That  an  amendment  of  a  complaint  will  deprive 
the  defendant  of  his  right  to  plead  the  statute  of  limitations  is  no  reason  why 
such  amendment  should  be  refused. 

Statute  of  Limitations.  Where  plaintijQf  originally  sued  on  a  written  con- 
tract, and  afterwards  amended  his  complaint  by  adding  a  second  count  on  an 
implied  contract  for  the  same  cause  of  action :  ffeldy  that  such  amendment 
could  not  be  resisted  on  the  ground  that  a  new  suit  on  such  second  count 
would  then  be  barred  by  the  statute  of  limitations ;  and  that  to  strike  out 
such  second  count  on  that  ground  was  error. 


f 


SUPREME  COURT  OF  NEVADA,  1868.  21 

Tucker  e.  Major  and  B<Murd  of  Aldermen  of  the  City  of  Virginia. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  opinion  of  the  Court  sets  forth  all  the  allegations  of  the 
pleadings,  and  the  proceedings  necessary  for  a  full  understanding 
of  the  points  decided. 

SiUyer  and  Whitman^  for  Appellant. 

The  contract  set  forth  was  clearly  within  the  power  of  the 
council  to  make,  and  has  been  executed  by  the  plaintiff.  If  it  be 
objected  that  the  council  was  confined  in  the  making  of  it  to  pro- 
viding for  the  indigent,  the  contract  would  only  be  objectionable  in 
80  far  as  it  attempted  to  provide  for  those  not  indigent,  not  in  toto* 
The  demurrer  then  should  not  have  been  sustained,  some  portion 
of  the  complaint  showing  a  cause  of  action. 

The  amendment  was  stricken  out  principally  upon  the  ground 
that  since  the  filing  of  the  complaint,  the  statute  of  limitations  had 
run  in  favor  of  defendants  upon  a  cause  of  action  founded  upon  a 
quantum  meruit,  but  such  was  not  the  case  at  the  commencement 
of  the  original  action.  The  plaintiff,  in  his  amendment,  simply  put 
himself  and  the  defendants  in  statu  quo  as  at  that  time. 

If  the  statute  had  pointed  out  any  special  or  peculiar  mode  of 
regulating  the  duties  or  compensation  of  the  city  physician,  he 
perhaps  could  have  no  cause  of  action  against  the  city,  unless  this 
mode  had  been  strictly  followed ;  but  the  statute  ex  industria 
seems  to  leave  the  position  of  physician  to  be  guided  by  ordinary 
rules  and  common  usage ;  so,  if  he  was  employed,  as  averred,  by 
the  agents  of  the  city,  and  rendered  his  services  as  requested  by 
them,  he  was,  in  the  absence  of  any  express  ordinance  or  law  to 
the  contrary,  entitled  to  charge  what  his  services  were  worth. 

The  growing  tendency  of  Courts  has  been  properly  directed  to 
establishing  the  duties  and  liabilities  of  corporations  in  such  man- 
ner that  they  may  not  be  allowed  to  enjoy  the  status  of  a  private 
individual  without  accepting  its  appertaining  burdens.  Unless  the 
action  of  a  corporation  is  strictly  idtra  vires,  it  will  be  held  thereto, 
and  this  especially  in  the  case  of  an  executed  contract.  (^PixUy 
V.  W.  P.  RaUroad  Co.,  33  Cal.  183.) 
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Aldrich  and  DeLong  and  Hoover  and  CoUy  for  Respondents. 

The  written  contract  is  void  upon  its  face,  it  not  appearing  to 
have  been  made  by  competent  authority,  or  for  a  purpose  within 
the  scope  of  the  authority  of  the  defendant  under  its  charter,  as  it 
does  not  purport  to  be  a  contract  made  to  provide  for  the  indigent, 
or  in  establishing  a  city  infirmary. 

Corporations  have  no  other  powers  than  such  as  are  especially 
granted,  and  can  only  exercise  such  powers  as  are  granted  in  the 
mode  pointed  out  by  the  act  of  incorporation.  (  Whitman  O-.  ^ 
S.  Co.  v.  Williams  et  aL,  4  Nev.  — ;  2  Denio,  112 ;  8  Gomstock, 
433 ;  2  Kent's  Com.,  298 ;  Douglas  v.  Mayor  and  Common  Council 
of  Placerville,  18  Cal.  643.) 

A  municipal  corporation  in  the  exercise  of  its  legitimate  powers 
can  only  act  by  and  through  its  agents,  appointed  in  the  mode 
prescribed  by  the  law  of  its  creation.  (^French  v.  Teschemacher^ 
24  Cal.  550 ;  People  v.  Coon^  25  Cal.  649 ;  Zottman  v.  Citg  and 
County  of  San  Francisco^  20  Cal.  102 ;  Head  v.  Providence  Ins. 
Co.,  2  Cranch,  156.) 

To  bind  a  municipal  corporation  for  services,  it  must  appear  that 
they  were  originally  authorized  or  subsequently  accepted  by  ordi- 
nance. (^Argenti  v.  City  and  County  of  San  Francisco,  16  Cal. 
282 ;  Zottman  v.  City  and  County  of  San  Francisco,  20  Cal.  104.) 

Under  the  charter  the  council  could  establish  an  infirmary  and 
provide  for  the  indigent,  but  it  could  do  neither  so  as  to  bind  the 
city  by  their  act,  except  by  an  ordinance.  As  the  plaintiff  does 
not  charge  or  anywhere  show  in  his  complaint  that  any  ordinance 
was  ever  passed  authorizing  him  to  make  use  of  his  hospital  as  a 
city  infirmary,  or  to  provide  medical  attendance  or  medicines  for 
indigent  persons,  the  city  is  not  bound,  because  he  did  it  voluntarily 
without  having  any  authority  from  any  source  so  to  do. 

Parties  dealing  with  a  municipal  corporation  are  chargeable  with 
a  full  knowledge  of  its  powers,  and  act  at  their  peril.  (^Branham 
V.  Mayor  and  Common  Council  of  San  JosS,  24  Cal.  585.) 

K  the  express  contract  is  void,  plaintiff  cannot  recover  upon  an 
implied  contract.  (^Cowen  v.  Village  of  West  Troy,  43  Barb. 
49 ;  Brady  v.  Mayor  of  City  of  New  York,  16  How.  432.) 
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To  allow  the  amendment  would  have  been  as  much  an  abuse  of 
power  as  to  allow  one  sueing  upon  a  contract  in  his  own  right  to 
demand  and  sue  for  the  same  thing  in  the  additional  capacity  of 
aD  administrator. 

By  the  Court,  Lewis,  J. 

The  plaintiflf  brings  this  action  to  recover  the  sum  of  six  thou- 
sand eight  hundred  and  three  dollars,  claimed  to  be  due  him  for 
services  rendered  as  city  physician,  and  upon  the  following  contract 
which  is  made  a  part  of  the  complaint : 

*^  This  agreement,  made  and  entered  into  this  fourteenth  day  of 
November,  a.d.  (1864)  one  thousand  eight  hundred  and  sixty- 
four,  between  the  City  of  Virginia,  County  of  Storey,  State  of 
Nevada,  party  of  the  first  part,  and  Doctor  Joseph  C.  Tucker,  a 
practicing  physician  in  and  of  the  said  City,  County,  and  State, 
party  of  the  second  part,  witnesseth :  That  for  and  in  consideration 
of  the  sum  of  one  dollar  in  baud  paid  to  the  party  of  the  second 
part,  by  the  party  of  the  first  part,  receipt  of  which  is  hereby  ac- 
knowledged, and  the  further  consideration  of  five  dollars  to  be 
paid  by  the  said  partj  of  the  first  part  to  the  said  party  of  the 
second  part  in  warrants  drawn  upon  the  General  Fund  of  the  said 
City  of  Virginia,  for  each  and  every  medical  or  surgical  visit  or 
attendance  upon  each  and  every  prisoner  in  the  charge  of  any  city 
officer,  and  each  and  every  such  officer  injured  or  ill  while  in  the 
discharge  of  his  official  duties,  and  also  for  each  and  every  other 
person  who  may  present  the  said  party  of  the  second  part  with  a 
permit  for  such  medical  attendance,  signed  by  the  Mayor  or  any 
member  of  the  Board  of  Common  Council  of  the  said  City  of  Vir- 
^nia,  Storey  County,  State  of  Nevada.  And  the  said  party  of 
the  second  part,  for  and  in  consideration  of  the  sum  first  above 
mentioned  and  the  further  payment  to  him  by  the  said  party  of 
the  first  part  of  eight  dollars  in  warrants  to  be  drawn  upon  the 
general  fund  of  the  said  City  of  Virginia  for  each  and  every  day, 
each  and  every  person  admitted  as  hereinafter  provided  into  the 
hospital  of  the  said  party  of  the  second  part,  shall  remain  therein, 
agrees  to  furnish  and  provide  for  each  and  every  person  who  may 
present  a  permit  for  admission  into  said  hospital  from  the  Mayor 
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or  any  member  of  the  Board  of  Common  Council  of  said  City  of 
Virginia,  medical  treatment,  lodging,  food,  fuel,  nurses,  medicines, 
lights,  and  all  other  things  necessary  for  such  treatment,  of  a  good 
and  sufficient  character.  And  the  said  party  of  the  second  part 
agrees  to  keep  a  correct  record  of  all  such  persons  receiving  med- 
ical aid,  and  to  record  their  names,  nativities,  age,  condition,  dis- 
ease, treatment,  and  result  of  treatment,  which  record  shall  at  all 
times  be  open  to  any  member  of  the  Board  of  Common  Council  of 
said  City  of  Virginia.  And  it  is  further  agreed  between  the  said 
parties  of  the  first  and  second  parts  that  this  agreement  and  con- 
tract shall  continue  in  full  force  and  existence  upon  the  conditions 
therein  expressed  from  the  date  hereof  until  the  fifteenth  day  of 
September,  A.D.  (1865)  one  thousand  eight  hundred  and  sixty-five. 
And  the  clerk  of  the  Board  of  Common  Council  or  Mayor  of  the 
City  of  Virginia  or  other  person  empowered  by  law  to  draw  war- 
rants upon  the  funds  of  said  City  of  Virginia,  is  hereby  authorized 
and  required  and  empowered  to  draw,  by  the  said  party  of  the  first 
part,  warrants  upon  the  general  fund  of  the  said  City  of  Virginia  in 
favor  of  the  said  party  of  the  second  part  in  and  for  the  amount  of 
the  bills  of  the  said  party  of  the  second  part  for  services  rendered, 
at  the  prices  before  stated  and  in  accordance  with  the  provisions 
of  this  agreement  and  contract." 

The  first  complaint  in  this  action  was  filed  in  August,  a.d.  1866, 
and  simply  declared  upon  the  written  contract  above  set  out,  and  for 
the  sum  of  f  332  for  services  as  city  physician ;  but  in  May,  a.d 
1867,  by  leave  of  the  Court  it  was  amended  by  the  addition  of 
the  following  counts : 

"  That  under  and  by  virtue  of  the  provisions  of  an  Act  of  the 
Governor  and  Legislative  Assembly  of  the  Territory  of  Nevada,  en- 
titled 'An  Act  to  incorporate  the  City  of  Virginia,'  approved  the 
nineteenth  day  of  February,  a.d.  1864,  the  said  Mayor  and  Com* 
mon  Council  had  power,  and  it  became  their  duty  to  establish  a 
city  infirmary  and  provide  for  the  indigent. 

"  That  plaintiff  had  a  hospital  and  was  prepared  therein  to  receive 
and  properly  treat  persons  sick  and  diseased  during  his  term  of  office 
as  City  Physician.  That  at  divers  times  between  the  twenty-second 
day  of  December,  a.d.  1864,  and  the  twenty-eighth  day  of  April, 
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1865,  at  the  special  instance  and  request  of  the  body  politic  and 
corporate  known  jtnd  styled  the  Mayor  and  Common  Council  of  the 
City  of  Virginia  and  the  Mayor  and  Board  of  Aldermen  of  the  City 
of  Virginia,  these  defendants  a  body  politic  and  corporate  succeeding 
to  all  the  rights,  powers,  duties,  and  liabilities  of  the  body  first  afore- 
said— plaintiff  received  into  his  hospital  certain  persons  resident  in 
the  City  of  Virginia,  sick  and  indigent,  and  then  and  there  for 
such  purpose  used  the  same  as  the  City  Infirmary  of  said  City* 
of  Virginia,  and  then  and  there  rendered  unto  each  and  every 
such  person  all  necessary  medical  and  surgical  attendance,  and  fur- 
nished to  each  and  every  such  person  all  necessary  care,  attention,  * 
medicines,  fuel,  nurses,  lights,  and  lodgings,  for  the  proper  care 
and  treatment  of  such  sick  and  indigent  persons  as  aforesaid.  That 
such  services  and  furnishings  were  worth  in  the  aggregate  the  sum 
of  four  thousand  four  hundred  dollars. 

^'And  the  plaintiff  now  annexes  hereto  a  bill  of  particulars 
thereof  marked  Exhibit  ^  C,'  and  made  part  of  this  complaint.  And 
plaintiff  avers  that  by  reason  of  such  acts  and  doings  on  his  part 
and  the  part  of  the  two  bodies  politic  and  corporate  aforesaid  act- 
ing through  their  and  each  of  their  duly  authorized  agents,  officer^,, 
servants,  and  members,  the  Mayor  and  Common  Council  of  the^ 
City  of  Virginia  and  its  successor  the  Mayor  and  Board  of  Alder- 
men of  the  City  of  Virginia,  the-  present  defendants,  became  m- 
debted  and  liable  to  pay  unto  this  plaintiff  the  sum  last  aforesaid. 
Yet  though  often  thereto  requested  they  refuse  to  pay  the  same  or 
any  part  thereof,  and  the  whole  thereof  is  now  justly  due  and.  ow- 
ing and  unpaid  from  said  defendants  to  this  plaintiff. 

"  And  plaintiff  further  avers  and  shows  that  between  the  eight- 
eenth day  of  November,  a.d.  1864,  and  the  fifteenth  day  (rf  Au- 
gust, A.D.  1865,  there  were  resident  within  the  City  of  Virginia 
many  persons  indigent  and  sick  needing  medical  treatment  and 
care,  and  that  the  bodies  politic  and  corporate  aforenamed,  and 
each  of  them,  as  they  well  and  lawfully  might  do^  requested  of 
plaintiff  his  services  as  physician  for  such  persons. 

'^  That  at  the  special  instance  and  request  of  such  bodies  and 
each  of  them  acting  by  and  through  their  officers,  agents,  aiod 
members  during  the  term  aforesaid,  plaintiff  did  render  unto  divers 
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persons  resident  within  the  City  of  Virginia,  indigent  and  sick,  his 
care,  skill,  and  services  as  a  physician,  treating  such  persons  with 
the  best  of  his  ability.  That  such  services  were  worth  the  sum  of 
two  thousand  and  forty-six  dollars. 

^^  And  plaintiff  annexes  hereto  a  more  particular  bill  of  such 
services  marked  Exhibit '  D,'  and  made  a  part  hereof.  Plaintiff 
avers  that  by  reason  of  such  requests  as  aforesaid,  and  such  services 
•  rendered  as  set  forth,  the  said  Mayor  and  Common  Council  of  the 
City  of  Virginia  and  its  successors,  the  Mayor  and  Board  of  Alder- 
men of  the  City  of  Virginia,  the  present  defendants,  became  in- 
debted unto  him  in  the  sum  last  aforesaid,  and  liable  to  pay  the 
same  unto  him  on  demand ;  yet,  though  often  thereto  requested, 
defendants  have  refused  and  neglected  to  pay  the  same,  or  any 
part  thereof. 

"  Plaintiff  avers  that  the  whole  of  said  sum  is  now  due,  owing 
and  unpaid,  and  is  a  just,  legal  and  subsisting  debt,  due  and  owing 
from  defendants  unto  this  plaintiff. 

"  Plaintiff  avers  that,  during  the  several  times  hereinbefore  men- 
tioned and  specified,  no  successor  to  himself  as  City  Physician  as 
aforesaid  was  elected,  appointed  or  quaUfied." 

To  this  complaint  the  defendant  interposed  a  demurrer,  which 
was  sustained  by  the  Court  below,  and  judgment  rendered  against 
plaintiff  for  costs. 

Upon  the  demurrer  only  two  questions  of  importance  are  pre- 
sented for  determination  by  this  Court.  Ist — Had  the  defendants 
the  authority  to  enter  into  the  written  contract  set  out  in  the  com- 
plaint ?  and,  2d — Can  an  actioi)  be  maintained  against  them  upon 
an  implied  contract  in  any  case  whatever? 

We  4o  not  propose  to  discuss  or  question  the  correctness  of  the 
general  proposition,  that  municipal  corporations  have  no  powers  but 
those  whieh  are  delegated  to  them  by  the  charter  or  law  creating 
them ;  that  the  powers  expressly  given  and  the  necessary  means  of 
employing  those  powers  constitute  the  limits  of  their  authority.  It 
is  conceded  that  beyond  this  they  can  have  no  active  existence,  and 
can  do  no  act  which  the  law  can  recognize  as  valid  and  obligatory 
upon  them. 

Therefore,  to  entitle  the  plsdntiff  to  recover  in  this  action,  it  must 
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be  shown  that  the  defendants  acted  within  the  limits  of  their  authority 
in  the  execution  of  their  written  contract,  or  the  employment  of 
plaintiff  in  the  treatment  of  the  indigent  sick  of  the  City  of  Virginia. 

The  only  authority  with  respect  to  this  subject  which  is  con- 
ferred upon  the  defendants  is  found  in  sections  sixteen  and  twenty- 
three  of  an  Act  of  the  Legislature,  entitled  an  Act  to  incorporate 
the  City  of  Virginia.     Laws  of  1864,  page  55. 

The  sixteenth  section  of  this  Act  provides  for  an  election  by  the  ' 
Common  Council  of  a  City  Physician,  and  the  twenty-third  sec- 
tion declares  that  the  Common  Council  shall  have  power  to  ''  estab- 
lish a  Board  of  Health  to  prevent  the  introduction  and  spread  of 
disease,  to  establish  a  City  Infirmary  and  provide  for  the  indigent." 

Also  :  *'  To  make  all  necessary  contracts  and  agreements  for  the 
benefit  of  the  City,"  and  to  fix  and  establish  the  fees,  salaries  and 
compensation  of  all  city  ofiicers. 

Appellant  contends  that  the  authority  thus  given  to  provide  for 
the  indigent  includes  the  power  to  execute  the  contract  upon  which 
this  action  is  brought.     We  are  also  of  the  same  opinion. 

As  the  power  to  provide  for  the  indigent  is  here  given  in  general 
terms  and  unrestricted,  and  as  the  manner  in  which  they  shall  be 
provided  for  is  not  specified  or  marked  out  in  the  Act  of  incorpo- 
ration, it  was  perfectly  competent  for  the  defendants  to  employ  the 
means  usually  adopted  for  that  purpose,  or  indeed  any  such  means 
as  the  circumstances  made  it  necessary  to  employ.  When  the  power 
to  do  a  certain  thing  is  conferred  upon  a  corporation,  or  a  duty  is 
imposed  upon  it,  and  the  manner  of  executing  the  power  or  dis- 
charging such  duty  is  not  pointed  out,  the  corporation  may  employ 
all  the  means  necessary  to  execute  the  power  so  granted,  or  to  dis- 
charge the  duty  so  imposed.  If  there  was  no  infirmary  belonging 
to  the  city,  it  was  entirely  proper  for  the  defendants  to  contract  for 
the  care  and  maintenance  of  the  indigent  sick  at  private  hospitals, 
or  in  any  other  manner  which  they  may  have  deemed  expedient. 
True,  had  the  law  incorporating  the  city  fully  prescribed  the 
manner  in  which  the  indigent  sick  should  be  provided  for,  the  de- 
fendants might  not,  perhaps,  be  permitted  to  adopt  any  other ;  but 
as  no  method  is  prescribed,  they  were  left  free  to  adopt  such  course 
as  they  deemed  necessary. 
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However,  whilst  we  are  fulljr  satisfied  that  the  defendants  had 
the  power  to  make  all  necessary  provision  for  the  maintenance  of 
the  indigent  sick  and  for  medical  attendance  upon  them,  it  is  hardly 
necessary  to  say  that  their  power  and  duties  in  this  respect  were 
strictly  confined  to  the  indigent ;  that  they  had  no  authority  what- 
ever to  furnish  medical  attendance  for  any  other  person  or  class  of 
persons  at  the  expense  of  the  city.  They  had  no  more  authority  to 
employ  medical  attendance  for  the  city  ofiicers  than  for  any  other 
inhabitant  of  the  city  who  was  not  indigent.  Their  authority  in 
this  respect  was  confined  strictly  to  those  persons  who,  by  reason 
of  poverty,  were  unable  to  provide  for  themselves.  But  it  is  not 
alleged  in  the  first  count  of  the  complaint  in  this  action  that  the 
persons  mentioned  in  the  contract,  and  to  whom  plaintiff  gave  medi- 
cal attendance,  were  indigent,  neither  does  the  contract  itself  show 
that  fact.  It  is  alleged  in  this  first  count :  ^'  That  by  the  terms 
of  such  contract  the  ssdd  body  agreed  to  pay  the  plaintiff  in  war- 
rants drawn  upon  the  General  Fund  of  the  City  of  Virginia  the 
sum  of  five  dollars  for  each  and  every  medical  or  surgical  visit  or 
attendance  upon  each  and  every  person  in  the  charge  of  any  city 
officer,  and  upon  each  and  every  such  officer  injured  or  ill  whilst  in 
the  discharge  of  his  official  duties  ;  and  also  upon  each  and  every 
other  person  presenting  plaintiff  with  a  permit  for  such  medical  at- 
tendance signed  by  the  Mayor  or  any  member  of  the  Board  of 
Common  Council  of  said  city."  If  these  persons  for  whom  medical 
treatment  was  thus  provided  were  not  indigent,  the  contract  was  a 
mere  nullity  and  in  no  wise  obligatory  upon  the  city ;  if  they  were, 
that  fact  should  have  been  alleged.  As  it  is,  it  does  not  appear 
that  the  defendants  were  authorized  to  execute  the  instrument  sued 
on.  It  is  apparent  from  that  contract  itself  that  the  defendants 
sought  to  make  provision  for  persons  who  could  not  be  classed 
among  the  indigent ;  but  it  is  quite  probable  that  those  to  whom 
permits  were  given  belonged  to  that  class.  If  so,  the  contract  as 
to  them  was  valid  and  obligatory.  However,  that  a  class  of  persons 
were  included  in  the  contract  for  whom  the  defendants  had  no 
power  to  provide,  does  not  invalidate  it  as  to  those  for  whom  they 
had  such  power. 

There  being  no  allegation  in  this  count  that  the  persons  treated 
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by  the  plaintifT  under  the  contract  were  indigent,  we  are  of  the 
opinion  that  it  is  defective,  and  that  the  demurrer  to  it  was  proper- 
ly sustained.  (Johnson  et  al,  v.  The  County  of  Santa  Clara, 
28  Cal.  545.) 

To  the  second  and  third  counts,  however,  we  see  no  objection.* 
The  second  is  for  services  rendered  as  city  physician. 

It  is  alleged  that  the  plaintiff  was  elected  by  the  Council  and 
rendered  his  services  at  the  request  of  the  defendants. 

The  Council  had  the  power  to  elect  a  physician  (Section  16, 
Laws  of  1864,  page  57).  And  as  his  duties  are  not  prescribed  in 
the  Act,  the  defendants  had  the  power  to  declare  what  they  should 
be.  Subdivision  twentieth  of  Section  23  of  the  same  Act  con- 
ferred upon  the  defendants  the  power  to  fix  his  fees  and  compensa-. 
tion  as  city  physician.  The  defendants  having  elected  the  plaintiff 
and  imposed  duties  upon  him  which  he  discharged,  we  know  of  no 
reason  why  he  should  not  receive  whatever  his  services  so  rendered 
were  reasonably  worth.  Had  the  defendants  in  fact  fixed  the  com- 
pensation or  fees  which  he  should  receive  as  physician  for  the  city, 
there  can  be  no  doubt  of  his  right  to  recover  the  compensation  so 
fixed ;  that  they  neglected  to  do  so  does  not  deprive  him  of  the  right 
to  recover  whatever  his  services  as  city  physician  were  reasonably 
worth. 

The  third  count  is  for  services  rendered,  not  as  city  physician, 
but  at  the  request  of  the  defendants.  It  is  clearly  alleged  in  this 
count  that  the  persons  treated  by  him  were  sick  and  indigent,  thus 
avoiding  the  objection  urged  against  the  first  count.  If,  therefore, 
as  we  believe,  the  defendants  had  the  authority  to  contract  for  the 
maintenance  and  for  medical  attention  upon  the  indigent  persons 
of  the  city,  the  plaintiff  has  in  this  count  of  his  complaint  stated 
a  cause  of  action  against  them. 

But  it  is  argued  the  defendants  cannot  be  holden  upon  an  im- 
plied contract,  even  though  they  had  the  power  to  employ  plaintiff 
—that  they  could  bind  themselves  in  no  way  except  by  ordinance. 

The  general  rule  is  now  very  thoroughly  established  that  a  cor- 
poration like  an  individual  may  be  bound  upon  an  implied  contract, 
provided  it  be  within  the  scope  of  its  corporate  authority.  (9  Paige, 
496 ;  12  Johnson,  227.)     We  are  not  aware  that  there  is  any  dis- 
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tinction  in  this  respect  between  a  municipal  and  a  trading  corporar 
tion. 

If  the  charter  or  law  of  incorporation  does  not  expressly  make 
an  ordinance  or  written  contract  necessary,  there  would  seem  to  be 
lio  reason  why,  like  individuals,  they  should  not  be  holden  upon 
implied  contracts.  There  is  nothing  of  the  kind  in  the  law  incor- 
porating the  City  of  Virginia. 

The  general  power  is  given  "  to  make  all  necessary  contracts  and 
agreements  for  the  benefit  of  the  city."  Whilst  acting  within  the 
scope  of  their  powers,  therefore,  the  defendants  are  b&  completely 
bound  by  implied  as  by  written  contracts. 

Hence  the  demurrer  to  this  count  of  the  complaint  was  improp- 
erly sustained. 

It  is  further  claimed  by  counsel  for  respondents  that  the  second 
and  third  counts  of  this  complaint  should  be  stricken  out,  and  a  mo- 
tion for  that  purpose  was  made  in  the  Court  below,  based  upon  the 
grounds  :  1st.  That  as  the  statute  of  limitations  had  run  against 
the  causes  of  action  stated  in  those  counts  after  the  commencement 
of  the  action,  but  before  that  count  was  added  by  the  amendment 
of  the  complaint,  the  Court  should  strike  out  that  part  of  the  plead- 
ing, otherwise  the  defendants  could  not  avail  themselves  of  that  de- 
fense; and,  2d.  Because  the  amendment  introduced  a  new  and 
independent  cause  of  action.  We  can  see  no  substantial  merit  in 
either  of  these  objections,  and  we  are  clearly  of  opinion  that  the 
motion  should  not  have  been  sustained.  That  to  allow  an  amend- 
ment of  a  complaint  will  deprive  the  defendant  of  his  right  to  plead 
the  statute  of  limitations,  is  usually  considered  no  reason  why  such 
amendment  should  not  be  allowed.  On  the  contrary,  the  Courts 
have  always  liberally  allowed  amendments  for  the  very  purpose  of 
protecting  litigants  from  the  loss  of  rights  by  the  running  of  these 
statutes.  This  is  a  reason  very  frequently  given  by  the  Courts  for 
refusing  to  dismiss  a  suit  where  it  is  apparent  that  the  plaintiiT  has 
a  just  cause  for  action.  If  a  party  commences  his  action  within 
the  time  prescribed  by  the  statute,  he  complies  with  its  letter  and 
spirit ;  hence  the  statute  should  not  be  employed  to  defeat  his  right 
wholly,  simply  because  he  failed  to  correctly  or  fully  state  his  cause 
of  action. 
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Having  fulfilled  the  requirements  of  the  statute  by  bringing  his 
action  TC'ithin  the  proper  time,  every  reasonable  indulgence  should 
be  allowed  him  in  amending  his  pleading  so  as  to  save  his  right  from 
ihe  operation  of  the  statute. 

The  fact,  therefore,  that  an  amendment  would  protect  a  party 
from  the  operation  of  the  statute  of  limitation,  instead  of  being  a 
reason  against  allowing  such  amendment,  rather  favors  it. 

The  second  objection  is  clearly  based  upon  misapprehension  of 
fact.  The  amendment  to  the  complaint  presented  no  new  or  dis- 
tinct cause  of  action.  It  is  simply  a  new  count  for  the  same 
cause,  the  first  count  being  based  upon  a  written  contract,  while 
die  second  is  upon  an  implied  contract  for  the  same  services. 
Both  counts  are,  therefore,  for  the  same  cause  of  action. 

Hence  we  conclude  that  the  motion  to  strike  out  should  not  have 
been  sustained.  The  judgment  below  is  reversed,  with  leave  grant- 
ed to  plaintiff  to  amend  the  first  count  of  his  complaint  in  accord- 
ance with  the  views  expressed  in  this  opinion. 


D.  W.  VIRGIN,  Appellant,  v.  GEORGE  W.  BRUBAKER 

et  aU.y  Respondents. 

PsxsruPTioN  OP  Regclarity  of  District  Court  Proceedings.  Where  a  tran- 
script on  appeal  from  a  district  court  showed  that  a  petition  for  leave  to  inter- 
vene had  been  filed  in  the  court  below,  and  was  treated  by  the  court  and  all 
the  parties  as  a  pleading  in  the  cause,  and  no  order  allowing  such  intervention 
appeared,  it  was  presumed  that  such  an  order  had  been  made. 

Tin  Same.  Where  a  transcript  on  appeal  from  a  judgment  of  a  district  court 
showed  an  application  in  the  court  below  of  the  judgment  plaintiff  to  be  sub- 
stituted in  place  of  the  original  plaintiff,  and  no  order  of  substitution  appeared, 
such  order  was  presumed  to  have  been  made. 

Priority  or  Mortgage  for  Purchase  Money.  Where  a  person  in  possession  of 
land  under  a  bond  for  the  execution  of  a  deed  upon  the  payment  of  the  pur- 
chase money  erected  a  building  upon  it,  and  a  mechanic's  lien  was  filed,  and 
after  the  filing  of  the  lien  such  person  procured  a  deed  and  at  the  same  time 
gave  back  a  mortgage  for  the  purchase  money,  the  mortgagee  having  nothing 
to  do  with  the  building :  Hdd^  in  a  suit  to  foreclose  the  mortgage,  in  which  the 
lien-holder  intervened,  that  the  mortgage  debt  was  first  to  be  satisfied  out  of 
the  property. 
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Purpose  of  Rkcordino  Mortgages.  The  purpose  of  the  record  of  a  mortgage 
is  simply  to  give  notice  and  prevent  parties  who  hold  encumbered  real  estate 
from  imposing  on  innocent  purchasers  or  subsequent  mortgagees. 

Findings,  wfiat  nekD  not  contain.  It  is  not  necessary  for  a  court  to  find  a  fact 
which  is  admitted  in  the  pleadings. 

Substitution  of  Assignee  as  Plaintiff.  Where  a  person  claiming  to  be  as- 
signee of  a  cause  of  action  is  substituted  as  plaintiff,  and  the  cause  proceeds, 
and  a  judgment  is  rendered  in  his  name,  it  is  too  late  to  object  in  the  appellate 
court  that  he  did  not  file  a  supplemental  complaint,  showing  his  interest. 

Substitution  after  Issues  made  up.  After  the  issues  in  a  cause  are  all  made 
up,  a  person  claiming  to  be  assignee  of  the  cause  of  action  may,  under  Sec.  16 
of  the  Practice  Act,  be  substituted  as  plaintiff;  and,  if  so  substituted,  it  is  not 
necessary  for  him  to  file  a  supplemental  complaint. 

The  Sahk.  Usually  an  assignee  must  allege  and  prove  the  assignment  to  sustain 
an  action  in  his  own  name,  but  this  rule  does  not  apply  to  a  case  where  an  as- 
signee of  a  cause  of  action,  afler  the  making  up  of  the  issues,  is  substituted  as 
plaintiff,  and  the  original  plaintiff  assents  to  the  substitution. 

Estoppel  in  case  of  Substitution.  A  substitution  of  an,  assignee  of  a  cause 
of  action  in  place  of  plaintiff  will  ordinarily  be  granted,  if  the  plaintiff  con- 
sents ;  the  original  plaintiff*  in  such  case  being  ever  afterwards  estopped  from 
denying  the  transfer. 

Position  of  Substituted  Plaintiff.  Under  Sec  16  of  the  Practice  Act,  where 
a  person  is  substituted  as  plaintiff,  he  does  not  come  in  as  a  new  party,  as 
under  the  old  chancery  practice,  but  he  takes  the  place  of  the  original  plaint- 
iff, who  ceases  to  be  a  party  to  the  suit. 

Who  mat  Appeal.  If  a  person  is  a  party  to  a  record  he  may  appeal,  and  if  he 
can  show  that  the  judgment  is  erroneous  he  will  be  entitled  to  a  reversal, 
unless  it  appear  affirmatively  that  the  error  cannot  injuriously  affect  his  in- 
terest 

The  Same.  If  a  judgment  imposes  costs  upon  a  person,  he  is  entitled  to  a  hear- 
ing on  an  appeal  from  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Douglas  County. 

The  suit  was  originally  commenced  by  Samuel  Singleton  against 
George  W.  Brubaker  and  wife.  After  the  filing  of  the  petition  of 
White  and  Chase,  to  be  allowed  to  intervene,  and  the  answer  to  it 
by  Singleton,  D.  W.  Virgin,  the  appellant,  filed  a  motion  to  be 
substituted  as  plaintiff,  based  upon  his  affidavit*  that  he  was  the 
owner  of  the  note  and  mortgage,  and  of  all  the  interest  in  the 
action  theretofore  claimed  by  Singleton,  and  the  only  real  party  in 
interest  as  plaintiff  in  the  action.  From  the  briefs  of  counsel  it 
seems  that  the  substitution  was  assented  to  by  all  parties  ;  but  the 
record  is  silent  upon  this  point  as  well  as  to  any  formal  order  of 
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substitution.  Soon  after  the  motion  a  paper  was  filed,  signed  by 
Brubaker  and  wife,  withdrawing  any  and  all  defense  by  them,  and 
they  were  not  represented  on  the  appeal.  c 

No  objection  appears  to  have  been  made  by  counsel  to  the  want 
of  orders  in  the  transcript,  one  showing  the  allowance  of  the  inter- 
vention, and  the  other  showing  the  substitution  of  plaintiff. 

The  other  facts  and  proceedings  in  the  Court  below  are  stated 
in  the  opinion. 

D.  W.  Virgin^  for  Appellant,  attacked  the  validity  of  the  me- 
chanic's lien  claimed  to  be  held  by  the  intervenors  White  and 
Chase,  and  the  regularity  of  the  proceedings  in  the  District  Court 
of  the  Eighth  Judicial  District  on  the  foreclosure  of  such  lien.  He 
contended  further  that  if  the  lien  were  valid,  and  the  proceedings 
to  foreclose  it  regular,  the  claim  under  it  should  be  held  to  be  sub- 
sequent to  and  subject  to  the  mortgage,  for  the  reason  that  the 
deed  from  Singleton  to  Brubaker  and  the  mortgage  back  for  the 
purchase  money  were  made  simultaneously,  and  no  claim  of  lien 
could  come  in  between  them.  (^Guy  v.  Oarriere,  5  Cal.  512; 
Boos  V.  Uwing  et  aZ.,  17  Ohio,  600 ;  39  Missouri,  170.) 

George  A.  Nburse^  for  Intervenors  White  and  Chase,  Respond- 
ents, contended  that  the  appellant  was  not  a  "  party  aggrieved," 
and  had  no  right  of  appeal ;  that  as  plaintiff  he  had  no  right  to  any 
judgment  against  either  defendants  or  interveners,  and  that  inas- 
much as  the  judgment  was  in  his  favor  for  a  foreclosure  of  his  mort- 
gage, insomuch  was  it  better  than  a  judgment  against  him,  and 
more  than  he  was  entitled  to.  He  further  contended  that  though 
appellant  was  substituted  in  place  of  the  original  plaintiff.  Single- 
ton, with  the  consent  of  both  defendants  and  intervenors,  yet  such 
substitution  did  not  subrogate  him  to  Singleton's  rights  in  the  cause, 
and  that,  to  entitle  him  to  any  relief,  it  was  necessary  to  allege  and 
prove  the  assignment  or  transfer  to  him.  He  further  contended 
that  the  substitution  of  the  appellant  as  plaintiff  without  any  amend- 
ment or  pleading  showing  his  interest,  virtually  denied  to  the  other 
parties  their  right  to  question  the  fact  of  such  interest,  and  thereby 
took  away  their  great  constitutional  guarantee  not  to  be  '^  deprived 
of  property  without  due  process  of  law ;"  which,  he  maintained, 
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vouchsafed  them  an  opportunity  to  answer  every  allegatiion  necea- 
sary  to  constitute  the  plaintiff's  cause  of  action. 

Counsel  also  made  the  following  citations,  referred  to  in  the  opin- 
ion of  the  Court : 

Nor  is  there  anything  new  in  the  practice  which  requires  a 
supplemental  complaint  to  be  filed  by  a  substituted  plaintiff,  setting 
up  the  facts  which  have  occurred  since  suit  brought  which  connect 
Lim  with  the  subject  matter  of  such  action.  Such  requirement 
has  been  made  ever  since  there  was  such  a  thing  as  pleading  in 
chancery.     (2  Barbour's  Ch.  Practice,  pp.  63,  64.) 

Thus  where,  subsequently  to  the  filing  of  an  original  bill,  some 
«vent  happens  which,  without  abating  the  suit,  gives  an  interest  in 
the  matter  in  dispute  to  a  person  not  a  party  to  the  bill,  or  occasions 
an  alteration  in  the  interest  of  any  of  the  parties,  the  defect  may 
be  supplied  by  a  supplemental  bill.     (Ibid,  p.  63.) 

It  19  a  general  rule  that  whenever  an  event  happens  which, 
without  abating  the  suit,  transfers  the  interest  of  a  party  to  it,  or 
any  portion  of  such  interest,  to  another,  the  defect  thus  occasioned 
must  be  supplied  by  supplemental  bill.  Therefore  a  party  who 
acquires  an  entirely  new  right  or  interest  in  the  subject  matter  of 
the  suit  by  purchase,  pending  the  litigation,  may  bring  such  right  or 
interest  before  the  Court  by  supplementary  bill,  or  by  an  original 
bill  in  the  nature  of  a  supplemental  bill.     (Ibid,  p.  64.) 

D,  W.  Virgin^  for  Appellant,  in  reply,  contended  that  as  the 
objection  to  the  substitution  of  the  plaintiff  had  not  been  made  in 
the  Court  below,  it  could  not  be  raised  for  the  first  time  in  the 
Appellate  Court.  He  contended  further  that  on  the  substitution, 
the  pleadings  of  the  original  plaintiff  became  the  pleadings  of  the 
substituted  plaintiff.  (Jxregory  v.  Haynes^  21  Cal.  443  ;  Colder^ 
wood  V.  Peyser,  31  Cal.  333 ;  Moss  v.  Shear,  30  Cal.  467 ; 
McMinn  v.  0'  Connor,  27  Cal.  246.) 

By  the  Court,  Bbatty,  C.  J. 

In  the  month  of  March,  1865,  Samuel  Singleton  executed  to 
G.  W.  Brubaker  a  bond,  by  which  he  bound  himself,  at  the  ex- 
piration of  five  months,  to  make  a  deed  to  the  obligee  of  a  certain 
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lot  in  the  town  of  Genoa,  upon  the  obligee's  paying  therefor  the 
sum  of  four  hundred  dollars,  with  interest,  etc. 

After  the  execution  of  this  bond  for  a  deed,  Brubaker  entered 
into  possession  of  the  premises  described,  and  commenced  the 
erection  of  a  hotel  thereon.  White  &  Chase  furnished  him  with 
lumber  to  the  amount  of  one  thousand  dollars  or  more,  and  for  an 
unpaid  balance  of  some  nine  hundred  and  odd  dollars  filed  a 
mechanic's  lien  thereon. 

This  lumber  was  furnished  between  March  and  August  4th  of 
1865.  In  November,  1865,  Singleton,  not  having  received  his 
purchase  money,  made  a  deed,  and  took  from  Brubaker  and  wife 
a  mortgage  to  secure  the  purchase  money.  In  the  month  of  Feb- 
ruary, 1866,  White  &  Chase  filed  their  bill,  only  making  G.  W. 
Brubaker  defendant,  and  asking  to  sell  the  property  herein  men- 
tioned, to.  satisfy  their  lien.  In  D'ecember,  1866,  a  decree  was 
rendered,  ordering  a  sale  of  the  property. 

White  &  Chase  became  the  purchasers  at  such  sale,  and  obtained 
the  Sheriff's  certificate  of  sale.  This  certificate  was  dated  in 
March,  1867,  and  would  have  entitled  them  to  a  deed  in  Septem- 
ber, 1867,  but  it  does  not  appear  in  this  record*  whether  they  ever 
received  their  deed  from  the  Sheriff.  In  September,  1866, 
Singleton  filed  his  bill,  making  G.  W.  Brubaker  and  wife  defend- 
ants, asking  to  have  his  mortgage  foreclosed,  alleging  that  the 
note  and  mortgage  were  given  for  the  purchase  money  of  the  lot 
mortgaged. 

In  May,  1867,  White  k  Chase  filed  a  petition  asking  the  Court 
to  allow  them  to  intervene  in  the  case  of  Singleton  v.  Brvbaker 
and  Wife,  We  do  not  find  in  the  transcript  any  order  allowing 
them  to  intervene,  but  presume  from  other  papers,  pleadings,  etc., 
such  an  order  must  have  been  made.  The  petition  for  leave  to 
intervene  seems  to  have  been  treated  by  all  parties  as  a  pleading 
on  the  part  of  interveners.  It  was  demurred  to  and  also  an- 
swered by  plaintiff  Singleton.  Treating  the  petition  as  a  plead- 
ing in  the  case,  it  amounts  to  first  an  answer  and  then  a  cross 
bill.  As  an  answer,  it  admits  every  material  allegation  of  plaint- 
iff's compliant.  It  admits  in  express  terms  that  the  lot  of  land 
mortgaged  belonged  to  Singleton  when  the  lumber  was  furnished 
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by  intervcnors,  and  does  not  in  fact  deny  anything  set  up  in  the 
complaint. 

As  a  cross  bill,  it  sets  up  various  immaterial  and  irrelevant  mat- 
ters. Perhaps  the  only  material  facts  stated  are  those  in  connection 
^ith  the  complaint  filed  against  Brubaker,  and  the  rights  acquired 
l)y  interveners  at  the  sale  under  a  decree  in  that  case.  If  these 
facts  are  true,  the  interveners  certainly  had  succeeded  to  the  rights 
of  Brubaker,  and  were  proper  parties  to  this  suit. 

Among  other  things  the  interveners  allege  that  the  mortgage 
executed  by  Brubaker  to  Singleton  was  executed  after  Singleton 
had  executed  the  deed  to  Brubaker,  and  it  appears  from  the  in- 
dorsement on  the  several  papers,  and  the  findings  of  the  Court, 
that  the  mortgage  was  filed  for  record  ten  minutes  after  the  deed 
was  filed.  The  Court  also  finds  that  the  two  instruments  were 
•executed  about  the  same  time:  Both  instruments  are  set  out  in 
the  transcript,  they  bear  the  same  date,  are  acknowledged  the 
same  day,  and  before  the  same  ofiicer. 

About  the  time  the  intervention  was  filed.  Singleton  seems  to 
have  sold  the  note  and  mortgage,  which  was  the  foundation  of  the 
action,  to  D.  W.  Virgin.  Virgin  applied  to  be  substituted  plaintiff 
instead  of  Singleton,  and  we  may  presume  such  order  was  made, 
though  we  do  not  find  it  in  the  transcript.  In  the  final  decree, 
however,  his  name  appears  as  plaintiff,  and  we  infer  the  Court 
must  have  made  the  order  of  substitution.  The  transcript  comes 
to  us  showing  manifest  imperfections  and  omissions.  There  was 
also  much  controversy  on  the  hearing  of  the  case  as  to  the  regularity 
of  the  statement,  and  how  far  it  could  be  considered  by  this  Court. 
Nothing,  however,  in  regard  to  the  statement  need  be  determined. 
Taking  the  facts  as  admitted  by  interveners  and  respondents  by 
their  pleadings,  and  there  is  nothing  to  support  the  decree  as 
rendered.  Nor  is  there  the  slightest  difiBculty  in  determining  from 
the  pleadings  themselves  what  the  decree  should  have  been. 

The  decree  first  establishes  the  right  of  plaintiff  to  have  his 
judgment  against  defendant  Brubaker  for  $428,  and  interest  and 
costs,  directs  the  sale  of  the  property,  etc.,  as  in  ordinary  cases  of 
foreclosure  (with  one  exception  which  we  will  presently  notice) ; 
then  gives  judgment  in  favor  of  interveners  against  plaintiff  for  their 
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costs,  and  finally  directs  that  when  the  sale  is  made  it  shall  be  ex- 
pressly  subject  to  the  lien  of  interveners,  and  declares  that  if  the 
plaintiff,  or  those  who  purchase  at  the  sale  subject  to  this  lien,  fail 
to  redeem  bj  paying  the  lien  within  six  months  after  the  rendition 
of  judgment  in  this  case,  they  shall  be  forever  barred  and  fore- 
closed, etc. 

The  interveners,  who  are  the  only  respondents  represented  in 
this  Court,  contend  that  this  decree  was  right  upon  two  grounds, 
Rrst,  the  deed  from  Singleton  to  Brubaker  was  recorded,  or  filed 
for  record,  ten  minutes  before  the  mortgage  was  filed  for  record ; 
and.  Second,  because  the  Court  does  not  directly  find  that  the  mort- 
gage was  given  for  the  purchase  money. 

The  recording  of  a  mortgage  is  simply  for  the  purpose  of  giving 
notice  and  preventing  parties  who  hold  encumbered  real  estate 
from  imposing  on  innocent  purchasers  or  subsequent  mortgagees. 
It  is  not  contended  that  interveners  gave  any  credit  or  were  in  any 
way  imposed  on  during  the  period  of  ten  minutes  which  intervened 
between  the  recording  of  the  two  instruments.  Indeed,  as  all  the 
credit  given  by  interveners  was  several  months  before  the  execution 
of  either  instrument,  we  cannot  see  what  right  they  would  have  to 
complain  if  the  mortgage  never  had  been  recorded.  It  was  not 
necessary  for  the  Court  to  find  a  fact  which  is  admitted  in  the 
pleadings.  The  complaint  states  distinctly  that  the  note  was  given 
for  the  purchase  money  of  the  property,  and  the  mortgage  to 
secure  the  note.  The  only  answer  to  this  allegation  is  that  the 
deed  was  made  before  the  mortgage. 

But,  argues  the  respondents'  counsel,  ^^  even  if  this  decree  was 
wrong  so  far  as  Singleton  is  concerned,  he  has  not  appealed.*' 
The  appeal  is  taken  by  Virgin,  and  there  is  nothing  in  the  plead- 
ings connecting  him  with  the  case.  It  is  not  denied  that  an  order 
was  made  substituting  Virgin  as  plaintiff,  and  the  decree  which  is 
signed  by  the  Judge  is  entitled  Daniel  W.  Virgin  v.  George  W. 
Brubaker  and  Mary  J.  Brubaker^  defendants,  and  A,  G,  White 
and  S.  C.  Chase^  interveners. 

The  position  of  respondents  is,  however,  that  when  Virgin  was 
substituted  as  plaintiff,  he  should  have  filed  a  supplementary  bill 
showing  his  interest  in  the  case,  before  he  could  be  heard.     If 
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such  were  the  law,  then  he  could  not  properly  be  a  party  to  any 
decree  in  the  case  until  he  did  file  such  bill.  If  he  failed,  after 
being  given  the  proper  opportunity,  to  file  the  bill,  the  order  allow- 
ing the  substitution  might  be  set  aside,  the  bill  dismissed  for  want 
of  prosecution,  or  some  other  step  taken  to  compel  him  to  file  the 
proper  pleading.  But  certainly  you  cannot  proceed  to  try  a  case 
on  its  merits  where  the  real  plaintiff  has  no  complaint  or  other 
pleading  on  file. 

Here,  according  to  respondents'  theory,  is  a  decree  subjecting 
Virgin  to  costs,  and  affecting  property  in  which  he  claims  an  inter- 
est, from  which  he  cannot  appeal  because  he  has  no  complaint  on 
file.  Where  one  is  party  to  a  record,  he  may  appeal  from  it. 
If  he  can  show  the  Court  that  the  judgment  is  erroneous,  he  will 
be  entitled  to  a  reversal,  unless  it  appear  affirmatively  that  the 
error  complained  of  cannot  injuriously  affect  his  interest.  In  this 
case  the  errors  in  the  judgment  are  palpable.  It  certainly  is  inju- 
rious to  Virgin  to  have  a  judgment  against  him  for  costs.  If  he 
has  bought  the  mortgage,  as  he  shows  by  his  affidavit  asking  for  a 
substitution,  he  certainly  would  be  injured  by  other  portions  of  the 
decree.  If  this  Court  cannot  say  that  he  did  buy  the  mortgage 
from  Singleton,  for  want  of  proper  pleadings,  proof  or  findings  of 
fact,  it  certainly  cannot  assume  the  converse  of  that  proposition. 

But,  according  to  the  views  entertained  by  this  Court,  when 
Virgin  was  substituted  as  plaintiff  there  was  no  necessity  whatever 
for  his  filing  any  supplemental  complaint.  The  pleadings  were  all 
filed,  the  issues  (if  there  can  be  said  to  be  any  issues  in  the  case) 
were  all  made  up.  The  Court  only  had  to  determine  what  relief 
the  parties  were  entitled  to  under  these  pleadings.  In  this  stage 
of  the  case.  Virgin  comes  into  Court  and  says :  "  I  have  bought 
out  the  interest  of  Singleton,  and  wish  to  be  made  plaintiff  in  his 
room  and  stead."  The  Court,  under  the  statute,  has  the  discretion 
to  make  the  change.  If  it  is  made,  what  need  of  a  new  com- 
plaint ?  The  question  is  (so  far  as  defendant  and  interveners  are 
concerned)  as  to  what  relief  is  Singleton  entitled  under  the  plead- 
ings on  file  and  the  proof  that  may  be  thereunder  introduced.  It 
is  with  Singleton  they  had  the  controversy,  and  it  is  none  of  their 
business  what  trade  or  transfer  is  made  between  Singleton  and 
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Yirgin.  It  can  make  no  difference  to  them  whetber  the  judgment 
inures  to  the  one  or  the  other. 

We  have  looked  at  all  the  cases,  so  far  as  the  authorities  are  in 
the  library,  which  we  could  find  referred  to  under  the  one  hundred 
and  twenty-first  section  of  the  New  York  Code,  which  corresponds 
with  our  section  sixteen,  allowing  substitutions  in  cases  of  this 
kind.  In  all  those  cases  we  cannot  find  one  where  the  party 
applying  to  be  substituted  has  been  opposed  by  the  defendant  on 
other  than  two  grounds,  or  where  there  has  been  any  collision  in 
the  arguments  of  counsel  or  the  opinions  of  Courts  as  to  the  possibility 
of  a  defendant's  having  more  than  two  objections  to  substitution. 

The  one  is  in  a  case  where  the  party  asking  to  be  substituted  is 
not  80  responsible  for  costs,  either  for  want  of  pecuniary  ability, 
from  absence,  or  some  other  cause,  as  the  original  party.  In  such 
case,  the  Courts  have  intimated,  at  least,  they  would  not  change 
the  name  of  the  plaintiff*  without  security  or  some  satisfactory 
arrangement  about  costs.  The  other  class  of  cases  is  where  the 
Courts  have  suspected  the  object  of  change  w^as  to  make  the 
original  plaintiff  a  witness.  In  such  cases  they  have  sometimes 
refused  to  change  the  plaintifl^  without  a  stipulation  that  the  origi- 
nal plaintifi*  should  not  be  called  as  a  witness. 

In  other  cases  it  seems  to  be  held  the  change  would  be  made  as 
a  matter  of  course,  on  the  petition  of  the  assignee  of  the  cause  of 
action,  if  the  original  plaintiff  consented.  If  such  was  the  case, 
the  change  could  by  no  possibility  hurt  the  defendants,  for  the 
original  plaintiff  would  forever  after  be  estopped  to  deny  the  trans- 
fer to  the  substituted  plaintiff. 

Usually  an  assignee  must  allege  and  prove  the  assignment  to  sus- 
tain an  action  in  his  own  name.  If  it  were  not  so,  a  pretended 
assignee  might  recover  a  judgment,  and  afterwards  the  original 
owner  of  the  claim  recover  a  second  judgment  for  the  same  demand. 
But  this  could  not  be  in  the  case  where  the  original  plaintiff  assents 
to  a  substitution.  The  issues  are  between  the  original  parties,  and 
no  change  of  pleading  is  required.  If  the  judgment  goes  for  plamt- 
iff,  it  is  simply  entered  up  in  the  name  of  the  assignee  instead  of 
being  entered  for  the  original  plaintiff,  and  then  assigned  after  judg- 
ment, as  it  would  have  been  under  the  old  practice. 
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The  citation  of  respondent  from  Barbour's  Chancery  Practice 
has  no  relevancy  to  a  case  of  this  kind.  It  only  points  out  the 
former  method  of  bringing  in  new  parties  in  chancery  cases.  Under 
the  former  chancery  practice,  if  an  assignment  of  the  matter  in  con- 
troversy was  made  during  the  pending  of  a  suit,  the  assignee  might 
be  brought  in  as  a  new  party,  but  the  name  of  the  original  plaintiff 
did  not  disappear.  He  still  continued  a  party  to  the  end  of  the  suit. 
Under  our  statute  the  original  plaintiff  ceases  to  be  a  party  to  the 
suit. 

We  can  find  no  case  reported,  either  in  California  or  New  York,^ 
under  statutory  provision  similar  to  ours,  where  it  has  been  held 
that  in  case  of  substituting  an  assignee  for  the  old  plaintiff  it  has 
ever  been  held  necessary  to  file  a  supplemental  complaint.  We 
can  see  no  reason  for  such  a  course,  and  certainly  many  against 
it.  It  would  certainly  involve  delay  and  unnecessary  cost  and 
trouble  in  filing  new  pleadings. 

The  judgment  and  decree  of  the  Court  below  must  be  reversed, 
and  the  Court  will  enter  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  his  mortgage  debt,  interest  and  costs,  directing  the  sale 
of  the  mortgaged  property  to  pay  the  same.  The  Court  will  also 
give  judgment  against  the  interveners  for  all  costs  occasioned  by 
their  intervention.  The  Court  will  also  direct  in  its  decree  that  the 
interveners  shall  have  the  privilege  of  redeeming  this  property  upon 
the  same  terms  that  are  allowed  to  statutory  redemptioners. 

Johnson,  J.,  did  not  participate  in  the  above  decision. 


THE  PROPRIETORS  OF  THE  MEXICAN  MILL,  Ap- 
pellants, V.  THE  YELLOW  JACKET  SILVER  MINING 
COMPANY,  Respondent.  * 

Partners  Cannot  Sue  in  Partnership  Name.  The  "  Proprietora  of  the  Mexi- 
can Mill,"  a  copartnership  or  unincorporated  association,  cannot  prosecute  an 
action  under  such  copartnership  or  associate  name. 

If  no  Plaintiff,  no  Action.  An  action  cannot  be  maintained  in  a  name  as 
plaintifT,  which  is  neither  that  of  a  natural  person,  nor  of  such  an  artificial  per- 
son as  is  recognized  by  the  law  as  capable  of  suing.  A  proceeding  commenced 
in  such  a  name,  there  being  no  plaintiff,  is  not  an  action,  but  a  mere  nullity, 
and  may  be  dismissed  at  any  time. 
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No  Demcrrer  for  Want  of  Plaintiff.  A  demurrer  for  "defect  of  parties 
plaintiiT/'  or  "  that  plaintiff  has  not  legal  capacity  to  sue/'  will  not  reach  the 
defect  of  a  proceeding  in  a  name,  as  plaintiff^  of  neither  a  natural  nor  artificial 
person. 

Dismissal  for  Want  of  Plaintiff  at  ant  Timk.  An  objection  that  the  pro- 
ceeding is  in  the  namCf  as  plaintiff,  of  neither  a  natural  nor  artificial  person, 
may  be  made  for  the  fii'st  time  in  the  Appellate  Court. 

If  no  Plaintiff,  no  Amkxdmknt.  A  proceeding  in  a  name,  as  plaintiff,  of 
neither  a  natural  nor  artificial  person,  is  so  vitally  defective  f»s  to  be  beyond 
the  reach  of  an  amendment ;  there  being  no  plaintiff,  there  is  no  action  and 
nothing  to  amend. 

k  Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Onnsby  County. 

The  complaint  was  for  damages  sustained  by  the  partial  destruc- 
tion of  a  dam  across  Carson  River,  for  an  injunction  to  restrain  de- 
fendant from  continuing  such  destruction,  and  removing  the  ma- 
terials, and  for  general  relief.  A  restraining  order  having  been 
granted,  a  motion  was  made  to  set  it  aside,  which,  after  argument, 

• 

was  overruled.  The  parties  then  (considering  an  answer  regularly 
m)  went  to  trial  of  the  question  whether  an  injunction  should  be 
granted  upon  the  merits,  which  resulted  in  the  judgment  revoking 
the  restraining  order,  and  denying  the  injunction,  from  which  the 
appeal  is  taken. 

R.  M»  Clarke^  for  Appellants,  contended  that  the  defect  as  to 
the  name  of  plaintifls  could  not  be  made  available  to  the  respond- 
ent in  the  Appellate  Court. 

1.  Because  the  point  was  not  made  in  the  Court  below,  and 
could  not  be  made  for  the  first  time  in  the  Appellate  Court. 

2.  Because  the  objection  was  waived  by  the  answer  of  the  de- 
fendant, by  its  agreement  to  try,  and  trial  of  the  temporary  injunc- 
tion upon  the  merits. 

3.  Because  the  defect  inight  have  been  cured  by  amendment  in 
the  Court  below. 

4.  Because  respondent  having  taken  no  exceptions  and  no  ap- 
peal, this  Court  could  not  consider  the  objection  urged  by  it  on 
appeal. 

He  further  contended  that  the  complaint  was  not  open  to  the 
objection  that  '^  no  cause  of  action  is  stated."    The  circumstances 
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constituting  irreparable  injury  were  sufiicientlj  averred,  but  if  not, 
the  averments  were  aided  by  the  proof  as  in  the  case  of  trial  of  the 
cause  upon  the  merits.  The  most  that  could  be  said  was,  that  the 
cause  of  action  was  defectively  stated,  which  in  no  event  would 
warrant  the  interference  of  the  Appellate  Court. 

He  further  contended  that  the  temporary  injunction  should 
have  been  granted;  that  the  Court  below  found  that  appellants 
were  the  owners  of  the  dam,  ditch  and  water  privilege  described  in 
the  complaint,  and  that  the  defendant  was  tearing  down  and  carry- 
ing away  the  dam,  and  constructing  out  of  the  material  a  new  dam,, 
and  thus  laying  the  foundation  for  an  adverse  title  in  themselves. 
(Billiard  on  Injunctions,  Sees.  14, 15 ;  Angell  on  Water  Courses,^ 
Sec.  135-445  et  8eq.,  and  cased  there  cited.) 

Hilly er  and  Whitman^  for  Respondent.     No  brief  on  file. 

By  the  Court,  Johnson,  J. 

An  appeal  is  sought  here  from  an  order  of  a  District  Court  re- 
ftising  an  injunction,  pending  other  proceedings,  in  what  counsel  for 
appellant  is  pleased  to  denominate  a  Civil  Action. 

These  proceedings  originated  with  a  complaint  in  which  plaintilis 
are  styled  thus  :  "  The  plaintifis,  the  proprietors  of  the  Mexican 
Mill,  a  copartnership,  doing  business  in  that  name  in  the  County  of 
Ormsby,  State  of  Nevada." 

The  transcript  does  not  show  that  any  objection  was  taken  to 
this  pleading  in  the  lower  Court,  and  hence  we  infer  that  no  such 
question  arose  there.  But  preliminary  to  considering  the  merits, 
respondent  submits  in  effect  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  it  cannot  be  entertained,  as  "  '  The  proprietors  of  the 
Mexican  Mill  Cfe.,'  being  neither  natural  nor  artificial  persons  au- 
thorized to  maintain  an  action  or  proceeding ^  there  is  therefore  no 
plaintiffs  and  consequently  no  action  or  proceeding  to  support  an 
injunction." 

Defendants  may  by  virtue  of  special  provisions  of  our  statutes 
be  sued  by  their  copartnership  name ;  and  plaintiffs,  in  a  limited 
class  of  cases,  maintain  actions  under  an  associate  name.  Yet  we 
know  of  no  authority,  statutory  or  otherwise,  which  permits  an  ac- 
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tion  involving  the  subject  matter  of  the  present  one  to  be  profecuted 
under  a  copartnership  associate  name. 

This  statement  of  the  law  is  not  controverted  on  the  argument, 
and  the  error  of  the  pleader  is  distinctly  conceded  by  the  learned 
counsel  for  appellants  ;  but  assuming  this  to  be  an  objection  merely 
on  account  of  '*  a  defect  of  parties  plaintiff,"  he  insists  that  "  the 
objection  should,  in  pursuance  of  Section  40  of  the  Civil  Practice 
Act,  have  been  taken  by  demurrer,  and  thereupon  the  defect 
might  have  been  cured  by  an  amendment  of  the  complaint ;  but  as 
no  such  objection  was  made  in  the  lower  Court,  and  defendant 
having  submitted  to  a  trial  of  the  injunction  matter,  it  is  thereby 
concluded  from  raising  the  question  in  this  Court." 

We  think  counsel  misapprehend  the  true  point  of  this  objection. 
It  is  not  such  a  difficulty  as  can  be  reached  by  anything  contained 
in  the  code  relating  to  demurrers.  (Sees.  40,  45.)  It  is  therein 
declared  that  the  defendant  may  demur  for  certain  enumerated 
defects  apparent  on  the  face  of  the  complaint,  among  which  are, 
that  there  is  a  defect  of  parties  plaintiff  or  defendant,  and  that 
plaintiff  has  not  the  legal  capacity  to  sue.  When  any  of  these  de- 
fects do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer ;  but  if  not  taken  by  either  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the  same. 
The  expression,  '^  a  defect  of  parties,"  refers  to  the  absence  of  some 
person  or  persons,  who  ought  to  be  joined  with  the  party  on  the 
record.  Nor  is  the  objection  that  "  the  plaintiffe  have  not  the 
legal  capacity  to  sue,"  but  that  no  person,  natural  or  artificial,  is 
named  as  plaintiff.  Certain  persons,  for  instance,  infants,  idiots, 
lunatics,  and  married  women,  cannot  sue  except  by  guardians,  next 
friends,  or  in  the  case  of  married  women  by  joining  their  husbands 
in  certain  cases.  This  appears  to  be  what  the  provision  means,  and 
not  the  absence  of  a  real  person  as  plaintiff;  and  therefore  it  would 
seem  that  if  the  defendant  wished  to  raise  the  objection  in  the 
lower  Court,  it  could  do  so  only  by  motion  to  dismiss.  But  it  is 
quite  immaterial  in  this  case  as  to  the  form  of  the  objection,  as  the 
motion  is  resisted  on  no  stronger  ground  than  that  if  it  had  been 
made  in  the  Court  below  the  adverse  party  might  have  corrected 
its  pleading  by  amendment,  and  the  authorities  cited  by  appellant 
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apply  only  to  such  a  class  of  cases.  But  it  will  be  conceded  that 
if  the  defect  or  omission  is  beyond  the  reach  of  an  amendment,  the 
objection  may  be  taken  at  any  time.  Section  68  of  the  Code,  in 
treating  of  amendments  provides  that  "  the  Court  may  in  further- 
ance of  justice,  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing or  proceeding  by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect."     «     *     * 

The  very  first  step  towards  the  commencement  of  a  civil  action 
or  proceeding  is  the  filing  of  a  complaint,  in  which  it  is  indispensa- 
ble that  there  be  shown  a  plaintiff  and  a  defendant,  and  without 
which  it  is  an  absolute  nullity,  and  renders  void  all  subsequent  pro- 
ceedings had  under  it. 

In  this  instance  no  person,  natural,  or  artificial,  is  named  as 
plaintiff;  and  if  an  amendment  were  allowed  to  supply  the  omission 
the  effect  of  such  amendment  would  necessarily  be  to  make  a 
plaintiff  where  there  was  none  such  at  the  inception  of  the  action. 

The  section  just  quoted  establishes  an  exceedingly  liberal  rule 
respecting  amendments,  yet  there  is  nothing  in  its  terms  which 
would  authorize  an  amendment  of  the  character  suggested  by  the 
record  before  us. 

As  there  is  no  plaintiff  in  this  case,  there  was  no  action  in  the 
Court  below  and  nothing  to  amend.  So  too,  there  being  no  ap- 
pellant in  this  Court,  there  is  really  no  appeal  to  be  heard  or  determ- 
ined. 

In  accordance  therefore  with  the  views  expressed,  we  must  allow 
the  motion  to  dismiss  the  appeal.  This  conclusion  forbids  inquiry 
m  respect  to  the  other  questions  discussed  by  counsel  at  the  hearing. 
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JAMES  F.  RONEY,  Respondent,  ».   S.  S.  BUCKLAND, 

Appellant. 

• 

PowKR  OF  Partnkb  TO  BoRROw  MoNEY.  A  general  partner  in  a  mercantile 
business  may  borrow  money  for  the  benefit  of  the  firm,  and  pledge  its  credit 
therefor,  unless  restrained  by  the  articles  of  copartnership  of  which  the  lender 
has  notice,  and  may  resort  to  any  of  the  usual  means  employed  for  that  pur- 
pose. 

Loan  of  Skcurities  to  Partnership.  A  partnership  will  be  holden  for  the 
value  of  U.  S.  Bonds  loaned  to  it  for  the  purpose  of  raising  money  thereon,  the 
same  as  if  their  amount  in  money  had  been  advanced. 

Liability  of  Firm  for  Bonds  in  Hands  of  Partner.  A  general  partner  in 
a  mercantile  business,  having  obtained  from  a  third  person  certain  U.  S.  Bonds 
payable  to  bearer  for  the  benefit  of  the  firm,  while  on  his  way  to  pledge  or 
otherwise  raise  money  upon  them  for  the  purchase  of  goods  for  the  firm,  met 
his  death  by  disaster  and  the  bonds  were  lost :  Held^  that  the  transaction  con- 
^tuted  a  loan  to  the  partnership  and  that  the  firm  was  responsible  for  the 
value  of  the  bonds. 

Construction  of  Statutes.  In  the  interpretation  of  any  phrase,  section  or 
sentence  of  a  statute,  the  first  thing  to  be  ascertained  is  the  ultimate  and  gen- 
eral purpose  of  the  Legislature  in  the  enactment  of  the  law ;  and  when  that  is 
known  or  ascertained,  every  sentence  and  section  of  the  entire  A(!t  should  be 
interpreted  with  reference  to  such  general  object  and  with  a  view  to  giving  it 
full  and  complete  effect,  extending  it  to  all  its  logical  and  legitimate  results. 

The  Sams.  In  the  construction  of  a  statute,  the  whole  Act  being  taken  to- 
gether and  the  general  object  apparent,  any  fugitive  expression  or  any  sentence 
which  it  is  impossible  so  to  interpret  as  to  make  it  accord  with  and  further 
such  general  object  must  be  ignored  entirely. 

Section  840  of  Practice  Act.  The  object  which  the  Legislature  had  in  view 
in  passing  Section  340  of  the  Practice  Act,  was  to  make  even  the  parties  to 
actions  competent  witnesses  in  all  cases,  except  where  an  undue  advantage 
nnight  be  gained  thereby.  By  the  phrase  "adverse  party"  was  meant  the 
actual  party  to  the  transaction :  he  who  could  himself  testify  as  to  it. 

Party  as  Witness  Against  Surviving  Partner.  When  a  surviving  partner  is 
sued  for  a  loan  for  the  use  of  the  firm  made  to  the  deceased  partner,  and  of  the 
particulars  of  which  the  deceased  partner  only  was  cognizant,  the  plaintiff  is 
not  a  competent  witness  in  his  own  behalf. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  facts  are  fully  stated  in  the  opinion ;  but  for  the  better  un- 
derstanding of  some  of  the  points  decided,  certain  portions  of  the 
charge  of  the  Court  below  to  the  jury,  which  were  excepted  to  by 
the  appellant,  are  given  as  follows : 
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"  The  authority  delegated  by  one  partner  to  another  is  to  act  in 
their  particular  trade  or  line  of  business  for  the  benefit  of  the  firm  ; 
and  in  such  transactions  strangers  have  a  right  to  act  on  the  credit 
of  the  partnership  fund.  It  is  not  necessary  that  the  money  lent  or 
credit  given  should  appear  to  have  been  actually  appropriated  or 
used  for  the  benefit  of  the  partnership  ;  it  is  sufficient  if  the  money 
loaned  and  advanced  was  designed  for  that  object." 

And  again: 

"  The  question  for  your  determination  is  simply :  Did  the  plaint- 
iff loan  the  firm  of  Buckland  &  Bethel  the  money  and  bonds  at 
the  time  as  stated  in  the  complaint,  and  have  the  same  ever  been 
paid  ?  If  you  conclude  as  to  this  question  in  the  affirmative,  your 
verdict  should  be  for  plaintiff;  otherwise,  you  must  find  for  the  de- 
fendant. 

K  you  believe  from  the  testimony  that  the  plaintiff  gave  to  Bethel 
the  notes  and  bonds,  which  plaintiff  denies  in  his  testimony,  and 
that  Bethel  received  them  with  an  understanding  or  agreement  that 
he  would  take  them  to  San  Francisco  for  the  purpose  of  converting 
them,  or  a  portion  of  them,  into  gold,  to  use  such  gold  for  the  bene- 
fit of  the  business  of  Buckland  k  Bethel,  you  must  find  for  the 
plaintiff" 

The  instructions  asked  by  appellant  and  refused  were  as  follows  : 

"TAird — If  the  jury  find  from  the  evidence  that  the  notes  and 
bonds  in  question  were  delivered  to  Bethel,  not  as  a  loan  but  for 
the  purpose  of  enabling  Bethel  to  raise  money  or  gold  on  them  as 
collateral  security  in  San  Francisco,  and  with  the  privilege  of  using 
such  money  or  gold  for  the  benefit  of  the  firm  of  Buckland  & 
Bethel,  and  that  said  notes  and  bonds  were  never  applied  to  said  pur- 
pose, but  were  lost  before  reaching  San  Francisco,  then  they  must 
find  for  defendant. 

Fourth — If  the  jury  believe  from  the  evidence  that  plaintiff  gave 
Bethel,  the  deceased,  the  greenbacks  and  bonds  mentioned  in  the 
complaint  on  the  credit  of  the  firm  of  Buckland  k  Bethel,  they 
must  still  find  for  the  defendant  in  the  case  of  the  claim  for  the 
bonds  in  the  sum  of  fifteen  hundred  dollars,  unless  the  proof  shows 
that  Bucklanfl  knew  of  or  approved  the  transaction,  or  unless  it  was 
a  part  of  the  firm  business  to  deal  in  such  securities." 
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WiUiams  and  Bider^  for  Appellant,  contended  : 

I. 

1.  That  the  business  of  carrying  the  kind  of  securities  bailed 
by  Roney  to  Bethel  was  not  within  the  scope  of  the  partnership 
business  of  Bethel  and  Buckland,  and  therefore  Buckland  did  not 
become  a  bailee. 

2.  That  by  the  terms  of  the  contract  between  Roney  and  Bethel, 
the  latter  became  the  sole  agent  of  the  former  to  carry  the  securi- 
ties bailed  to  San  Francisco,  there  to  use  them  for  the  benefit  of 
the  partnership ;  and  hence  Buckland  was  not  to  become  liable 
until  they  were  used  in  the  agreed  manner.  Not  having  been  so 
used,  his  liability  never  attached. 

3.  That  the  articles  bailed  having  been  stolen  without  any  fault 
of  the  bailee,  the  loss  must  fall  on  the  bailor. 

4.  That  the  verdict  (following  the  complaint)  was  for  the  plaint- 
iff in  debt,  while  the  evidence  showed  only  a  bailment ;  hence, 
there  was  no  evidence  whatever  to  sustain  the  verdict,  and  it 
should  have  been  set  aside,  both  as  against  law  and  evidence. 

•  II. 

1.  That  the  Court  erred  in  refusing  the  third  instruction  offered 
by  defendant,  and  giving  the  charge  on  the  same  subject.  (Ed- 
wards on  Bailments,  34,  and  94-95 ;  Moras  v.  Stone^  5  Barb. 
S.  C.  616 ;   Parsons  on  Contracts,  612-13,  and  note  "  k.") 

2.  That  the  Court  erred  in  refusing  the  fourth  instruction  offered 
by  defendant,  and  in  the  charge  on  the  same  question.  (Story  on 
Part.,  Sees.  126-7-8 ;  BuOer  v.  Stocking,  4  Selden,  N.  Y.  410.) 

m. 

That  the  plaintiff  Roney  was  not  a  competent  witness ;  Bethel, 
the  other  party  to  the  transaction,  having  died  previous  to  the 
time  at  which  he  was  offered  as  a  witness. 

1.  Because  the  representative  of  a  deceased  person,  referred  to 
in  the  statute  concerning  witnesses,  means  any  one  who  stands  in 
the  place  of  another,  or  represents  him  in  name  or  interest,  whether 
by  appointment  or  operation  of  law.     (^Smith  v.  Smith,  1  Allen, 
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Mass.  231 ;  Davis  v.  Davis,  26  Cal.  23 ;  39  Barb.  S.  C.  620.) 
Buckland,  by  operation  of  law,  "represents"  the  interest  of 
the  deceased  Bethel  as  to  one-half  the  demand  sued  for.  (  Orant 
V.  Sharter^  1  Wend.  148 ;  Claris  Ex,  v.  Carrington,  7  Cranch. 
808 ;  3  Phil,  on  Evidence,  425,  note  2 ;  1  Parsons  on  Contracts, 
81-32,  latter  part  of  the  Sees.  2  and  3 ;  Hall  et  al.  v.  Cecil  ^ 
Rex,  6  Bing.  Com.  Law,  181;  Evans  v.  Teathard,  2  Bing. 
183 ;  Statutes  of  1861,  219,  Sec.  200.) 

2.  Because  the  phrase  "  adverse  party,"  as  used  in  the  statute, 
must  mean  "  the  other,"  and  can  only  refer  to  "  the  other  party 
to  the  suit  or  in  interest,"  or  "  the  other  party  to  the  transac 
tion."  To  claim  that  the  Legislature  meant  "  the  other  party  to 
the  suit,"  or  "  the  other  party  in  interest,"  is  to  convict  that  de- 
partment of  the  Government  of  a  ridiculous  absurdity.  A  dead 
man  can  neither  have  an  interest  in  a  suit  or  be  a  party  thereto. 
The  language  "  when  the  adverse  party  is  dead,"  must  have  been 
inserted  for  the  purpose  of  making  exceptions  not  embraced  in  the 
subsequent  language,  "  or  whore  the  opposite  party  shall  be  the 
administrator,  executor,  or  legal  representative  of  a  deceased  per- 
son." The  "  adverse  party  "  named  by  the  statute  must  be  dead ; 
if  living,  he  is  not  the  person  intended ;  he  is  therefore  the  other 
party  to  the  transaction. 

Giving  the  Act  this  construction,  it  follows  that  no  case  can 
arise  where  one  party  to  a  suit  may  testify  without  being  liable  to 
be  confronted  with  the  person  with  whom  he  dealt.  The  New  York 
cases  cited  from  3  Bosworth  and  17  How.  Prac.  R.  were  based 
upon  a  statute  employing  very  difierent  language  from  the  Nevada 
Act,  and  for  that  reason,  if  no  other,  they  are  not  authority  in 
this  case. 

In  New  York  "  a  party  to  an  action  or  proceeding  may  be  ex- 
amined as  a  witness  in  his  own  behalf  the  same  as  any  other  wit- 
ness ;  but  such  examination  shall  not  be  had,  nor  shall  any  other 
person  for  whose  immediate  benefit  the  same  is  prosecuted  or  de- 
fended be  so  examined,  unless  the  adverse  party  or  person  in 
interest  is  living ;  nor  when  the  opposite  party  shall  be  the  assignee, 
administrator,  executor,  or  legal  representative  of  a  deceased  per- 
spn.  It  will  be  noticed  that  the  language  is,  "  unless  the  adverse 
party  or  person  in  interest  is  living." 
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In  the  cases  cited,  the  Courts  hold  that  two  classes  are  embraced 
in  the  claose  of  the  Act  quoted  ^*-  the  adverse  party  to  the  suit," 
and  ^^  the  person  in  interest  in  the  suit,"  and  say  in  substance 
that  the  surviving  partner  is  the  adverse  party  meant,  and  that 
the  other  party  in  interest  does  not  mean  the  '^  representative  "  of 
a  deceased  partner,  but  refers  to  the  person  for  whose  immediate 
benefit  an  action  is  prosecuted  or  defended. 

They  may  be  correct  in  construing  "  adverse  party  "  to  mean 
the  "  other  party  to  the  suit ;"  such  a  construction  is  not  absurd 
or  far-fetched,  because  the  surviving  partner  can  be  "  the  other 
party  to  the  suit ;"  but  we  reiterate  that  rtie  other  party  to  a  suit 
cannot  be  dead,  which  must  be  the  case,  as  we  have  shown,  if 
the  Nevada  Act  uses  the  expression  "  adverse  party  "  in  the  sense 
in  which  it  is  used  in  the  New  York  Act,  as  construed  by  the  New 
York  Courts. 

Aldrich  and  De  Long^  for  Respondent. 

I. 

The  first  point  made  by  appellant  is  that  the  transaction  between 
the  plaintiff  and  Bethel  was  a  bailment,  and  if  any  liability 
attached,  it  attached  to  Bethel  in  his  individual  capacity.  Whether 
it  can  be  called  a  bailment  or  not,  it  was  intended  as  a  loan  by 
the  parties  to  it ;  a  contract  by  which  the  firm  of  Buckland  & 
Bethel  obtained  the  use  of  the  bonds  for  the  purpose  of  raising 
coin  to  be  used  in  the  business  of  the  firm.  If  a  bailment  at  all, 
it  would  come  in  the  classification  of  the  books  of  the  different 
species  of  bailments,  under  the  head  of  the  contract  of  hiring. 
(Edwards  on  Bsulments,  12,  37.) 

But  it  can  make  no  difference  in  the  legal  results,  nor  as  to  the 
liability  of  the  defendant,  whether  the  transaction  with  regard  to 
the  bonds  be  regarded  as  a  bailment  or  a  loan. 

If  a  bailment,  then  the  complaint  and  proofs  showed  the  delivery 
of  the  notes  and  bonds,  their  value,  the  demand  for  them,  and  the 
refusal  to  return  them.  The  bailor  made  out  his  right  to  recover, 
upon  proof  of  the  delivery  of  the  article  to  the  bailee,  and  of  a 
demand  for  its  return  and  a  refusal  to  return  it,  or  a  failure  to 
excuse  the  non-return  by  proof  of  its  loss.     (Edwards  on  Bail- 
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ments,  304,  305,  323 ;  1  Parsons  on  Cont.  606.)  And  there  was 
no  proof  of  the  loss  of  the  bonds  and  no  attempt  to  excuse  their 
non-Klelivery ;  all  that  appeared  in  proof  was  that  Bethel  lost  his 
life  at  the  explosion  of  the  steamer  Yosemite ;  whether  his  effects 
were  recovered,  whether  these  bonds  were  in  his  trunk  or  on  his 
person,  or  elsewhere  at  the  time,  did  not  appear.  (Edwards  on 
Bailments,  304,  306,  323 ;  Harton  v.  RiMing  et  ah.,  3  Nev.  498.) 

II. 

The  next  point  of  the  appellant  is  that  the  Court  erred  in  admit- 
ting the  testimony  of  Roney,  he  being  excluded  under  the  statute 
which  allows  parties  to  testify.  He  assumes  that  the  transaction 
upon  which  the  action  is  founded  was  the  individual  transaction  of 
Bethel.  If  such  were  the  case,  the  action  in  its  present  shape 
must  fail  in  any  event,  and  the  exclusion  of  Roney  or  his  admis- 
sions would  be  a  matter  of  no  consequence.  But  Roney  does  not 
come  within  the  rule  of  exclusion.  Buckland  is  the  adverse  party. 
He,  as  the  partner  of  Bethel,  is  responsible  not  only  jointly  with 
Bethel,  but  separately  and  individually  for  the  whole  debt.  Roney 
may,  and  might  if  Bethel  had  been  alive,  have  collected  the  whole 
amount  out  of  Buckland's  private  estate.  He  was  primarily  and 
originally  liable  for  the  payment  of  the  whole  sum.  In  defending 
this  action,  he  is  not  acting  as  the  legal  representative  of  Bethel^ 
but  on  his  own  account ;  the  judgment  is  against  him  individually, 
and  if  affirmed  by  the  Court,  will  be  collected  from  him  without 
reference  to  the  condition  of  the  partnership  affairs. 

The  reason  why  the  plaintiff  is  excluded  where  the  adverse  party 
is  the  executor,  administrator  or  legal  representative  of  a  deceased 
person,  is  that  such  adverse  party  could  not  with  any  justice  be 
presumed  to  know  anything,  and  generally  does  not  know  anything, 
about  the  transaction  of  such  deceased  person.  Such  a  presump- 
tion would  not  be  legal,  nor  would  it  be  founded  in  justice.  Not 
so  with  a  partner.  The  law  charges  him  with  notice  of  all  the 
dealings  and  transactions  of  his  copartners  within  the  scope  of  the 
partnership  business.  This  is  a  presumption  not  only  legal,  but 
founded  in  justice. 

In  Davis  v.  Davis,  (26.  Cal.  23)  cited  by  appellant,  it  is  decided 
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that  the  purchase  of  real  estate  is  within  the  meaning  of  the  word 
"representative"  used  in  the  California  statute,  so  as  to  exclude 
the  testimony  of  the  defendant  in  an  action  of  ejectment  for  the 
property,  as  to  declarations  made  by  the  grantor  tending  to  defeat 
the  plaintiff's  title. 

So  in  Lee  v.  Dill^  (39  Barb.  516)  the  Court  defines  the  word 
representative  substantially  as  defined  by  the  California  Court. 

In  Qrant  v.  Sharter^  (1  Wend.  148)  it  is  decided  that  in  an 
action  against  the  executor  of  a  deceased  partner,  the  surviving 
partner  may  be  a  witness  to  prove  the  existence  of  the  partnership. 
We  cannot  perceive  how  this  applies  to  the  present  case. 

In  Parsons  on  Contracts  (31,  32)  the  doctrine  is  stated  that 
"  if  one  or  more  of  several  joint  obligees  die  the  right  of  action 
is  solely  in  the  survivors,  and  if  all  die  the  action  must  be  brought 
by  the  representatives  of  the  last  survivor."  The  word  representa- 
tive here  seems  to  be  limited  in  its  application  to  the  executor  or 
administrator,  and  the  authority  seems  to  conflict  with  the  doctrine 
which  appellant  seeks  to  maintain. 

The  Statute  of  1861  (219,  Section  200)  is  declaratory  of  the 
doctrine  of  the  common  law  on  this  subject,  giving  the  surviving 
partner  the  right  to  settle  up  the  affairs  of  the  partnership  in 
preference  to  the  administrator  or  executor  of  the  deceased  partner^ 
and  does  not  put  him  in  the  position  of  a  representative  of  the 
deceased. 

In  Bigelow  v.  MaUory^  (17  How.  Prac.  R.  427)  it  is  held  that 
a  surviving  partner,  within  the  meaning  of  the  statute  of  the  State 
of  New  York,  in  a  suit  against  him  as  such,  is  ^'  the  adverse  party 
or  person  in  interest,"  and  that  the  plaintiff  may  be  examined  on 
his  own  behalf  in  such  a  case. 

In  Bissell  v.  Hamlien  (3  Bosworth,  383)  it  is  decided  that  in 
an  action  against  the  survivor  of  a  firm,  as  such,  which,  at  the  time 
the  transaction  took  place,  consisted  of  three  persons,  and  two  of 
such  persons  are  dead,  the  plaintiff  may  be  examined  in  his  own 

behalf. 

III. 

The  next  point  made  by  appellant  is,  that  the  transactions  proven 
are  not  within  the  scope  of  the  partnership  business,  and  therefore 
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Bethel  only  was  bound  by  them.  It  was  shown  that  this  was  a 
commercial  partnership.  It  is  therefore  governed  by  the  general 
rules  which  are  so  well  established  that  it  is  unnecessary  to  do 
more  than  make  a  reference  to  one  or  two  standard  text-books  on 
the  subject  of  partnership.  (1  Parsons'  Contracts,  155,  and  note 
V,  same  page  ;  5  Cranch,  300  ;  3  Kent's  Com.  42.) 

By  the  Court.  Lewis,  J. 

The  appellant  takes  this  appeal  from  a  judgment  rendered 
against  him  for  fifteen  hundred  dollars,  upon  an  indebtedness  of  a 
mercantile  firm  of  which  the  defendant  is  the  surviving  partner. 

That  the  questions  of  law  discussed  upon  this  appeal  may  be 
fully  understood,  we  will  state  generally  the  facts  out  of  which  the 
action  arose,  and  about  which  there  seems  to  be  no  controversy  in 
this  Court.  It  appears  that  in  the  year  1865  the  appellant  Buck- 
land  and  one  Henry  Bethel  were  copartners  in  the  mercantile 
business  in  the  county  of  Lyon.  That  in  the  month  of  October  of 
that  year  Bethel  obtained  from  the  respondent  three,  seven-thirty 
bonds  of  the  United  States,  which  were  made  payable  to  bearer, 
and  in  the  aggregate  worth  the  sum  of  fifteen  hundred  dollars. 
The  plaintiff  testifying  on  his  own  behalf  stated  that  these  notes 
were  delivered  to  Bethel  to  be  used  by  the  firm,  but  to  be  returned 
to  him  upon  his  request ;  that  Bethel,  who  was  on  his  way  to  San 
Francisco  to  purchase  a  stock  of  goods  at  the  time  the  bonds  were 
delivered  to  him,  proposed  pledging,  or  in  some  other  way  raising 
money  upon  them,  and  to  use  the  money  so  obtained  in  the  purchase 
of  goods  for  the  firm.  The  plaintiff  also  testified,  and  the  jury  by 
their  verdict  found,  that  the  bonds  were  delivered  for  the  benefit  of 
the  firm. 

Bethel  lost  his  life  by  the  wreck  of  the  steamer  upon  which 
he  had  taken  passage,  before  reaching  San  Francisco,  and  as 
nothing  was  afterwards  hoard  of  the  bonds,  it  is  supposed  they 
were  lost  in  the  wreck.  The  verdict  being  for  the  plaintiif  the 
defendant  appeals,  and  asks  a  reversal  of  the  judgment  for  the 
following  reasons : 

1st.  Because  the  transaction  with  Bethel,  as  shown  by  the 
evidence,  was  a  mere  bailment,  not  a  loan ;   that  it  was  therefore 
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simply  a  personal  matter  between  Bethel  and  the  plaintiff,  and  not 
a  partnership  transaction,  the  respective  partners  not  having  the 
power  to  bind  the  firm  in  such  transactions ;  and  2d.  It  is  claimed 
that  the  plaintiff  was  not  a  competent  witness  to  prove  the  transac- 
tion between  himself  and  Bethel,  the  latter  not  being  alive  at  the 
time  of  the  trial.  These  two  propositions  constitute  the  foundation 
of  the  argument  on  behalf  of  the  appellant,  and  present  the  only 
questions  necessary  to  be  discussed  by  this  Court. 

It  must  be  conceded  in  the  outset  that  the  power  to  bind  the  firm 
in  transactions  of  the  character  in  question  existed,  if  at  all,  as 
incidental  to  or  included  in  the  power  to  borrow  money  for  the 
benefit  of  the  firm ;  for  there  is  nothing  in  the  articles  of  copartner- 
ship beyond  that  which  could  perhaps  authorize  it.  If  it  be 
demonstrated  that  Bethel  possessed  the  power  to  bind  the  firm  of 
which  he  was  a  member  by  such  a  transaction,  that  will  dispose  of 
the  first  proposition  of  counsel,  for  the  jury  have  found  that  he  did 
in  fact  act  on  behalf  of  the  copartnership,  and  upon  the  record  as 
it  comes  before  us  that  fact  cannot  be  questioned ;  hence.  Did  he 
possess  the  power  to  act  for  the  firm  in  the  transaction  ?  is  the  ques- 
tion now  necessary  to  be  considered. 

This  was  a  general  partnership  in  mercantile  business,  and  con- 
sequently the  powers  and  liabilities  of  the  respective  partners  must 
be  determined  by  the  rules  generally  governing  such  copartner- 
ships. 

Mr.  Collyer  thus  epitomizes  the  powers  of  each  member  of  a 
commercial  copartnership : 

"  He  may  buy,  sell,  or  pledge  partnership  effects ;  he  may  bor- 
row, receive,  or  pay  money ;  he  may  draw,  indorse,  or  accept  bills, 
notes,  checks,  and  other  negotiable  instruments;  and  he  may 
procure  insurance  for  the  firm,  and  do  any  other  acts,  and  enter 
into  any  contracts  in  reference  to  the  business  of  the  firm,  which  are 
incident  or  appropriate  to  such  business,  according  to  the  ordinary 
course  or  usage  thereof."     (Collyer  on  Partnership,  348.) 

Among  all  the  powers  with  which  he  is  invested  none  is  more 
universally  recognized,  or  acknowledged,  than  that  of  borrowing 
money  for  the  benefit  of  the  firm,  and  binding  it  by  contract  for  its 
payment — a  power  which,  whilst  it  may  perhaps  be  the  most 
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dangerous,  is  moreover  the  most  essential  with  which  a  partner  in 
a  mercantile  firm  can  be  clothed,  for  it  greatly  enhances  the  credit 
of  a  firm  in  mercantile  business,  and  a  vast  facility  is  thereby 
given  to  all  its  dealings,  insomuch  that  the  partners  may  reside  in 
diflferent  parts  of  the  country,  or  even  of  the  world. 

The  power  of  each  member  of  such  a  partnership  to  bind  his 
associates  for  the  payment  of  money  borrowed  by  him  for  the 
benefit  of  the  concern,  is  limited  only  by  actual  notice  being 
brought  to  the  creditor  that  the  articles  of  copartnership  deprived 
each  member  of  the  general  power  of  borrowing  naoney  for  the 
firm. 

"  It  may  be  laid  down  as  a  general  rule,"  says  Mr.  Collyer, 
**  that  partners  are  bound  universally  by  what  is  done  by  each 
other  in  the  course  of  the  partnership  business." 

"  One  partner  may  pledge  the  credit  of  the  other  to  any 
amount,"  is  the  strong  language  employed  by  Lord  Kenyon. 
(Collyer  on  Partnership,  349.)  If  each  partner  may  thus  borrow 
money  for  the  benefit  of  the  firm,  and  pledge  the  credit  of  his 
associates  for  that  purpose,  can  it  be  claimed  that  he  may  not 
resort  to  any  of  the  usual  means  employed  for  that  purpose  ?  It  is 
well  settled  that  a  partner  may  obtain  the  indorsement  of  a  stranger 
to  the  firm  note,  and  if  such  endorser  be  compelled  to  pay  such 
note  there  is  certainly  no  doubt  but  he  might  recover  from  the 
firm. 

Had  the  plaintiff  in  this  case  given  his  own  note  to  Bethel  for 
the  purpose  of  aiding  him  in  borrowing  money  for  the  firm,  or  in- 
dorsed the  firm  paper  and  been  compelled  to  pay  it,  there  can  hardly 
be  a  doubt  of  Bethel's  right  to  obtain  such  security,  or  of  the 
plaintiff' s  right  to  recover  from  the  firm  should  he  be  compelled  to 
pay  it.  Such  transactions  are  of  daily  occurrence  among  mercan- 
tile men,  and  are  perfectly  legitimate. 

If  in  such  case  Bethel  could  bind  the  firm,  why  might  he  not 
also  obtain  other  security  for  the  same  purpose  ?  The  character 
of  the  security  should  certainly  not  affect  the  rights  of  the  credk 
tor,  especially  if  it  appear  that  it  was  a  bona  fide  transaction  ior 
the  purpose  of  raising  money  for  the  benefit  of  the  partnership. 
The  Government  securities  obtained  from  the  plaintiff  have  a  defi- 
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nite  market  value,  usually  being  at  par  and  easily  converted  into 
money.  Indeed,  they  may  be  readily  used  as  money  although 
not  a  legal  tender.  If  to  obtain  the  plaintiff's  own  note  or  an 
accommodation  indorsement  from  him  would  have  been  a  proper 
transaction  on  the  part  of  the  plaintiff  and  within  his  legitimate 
authority  as  a  member  of  a  mercantile  firm,  we  can  see  no  possible 
reason  why  it  was  not  fully  as  legitimate  and  as  completely  within 
his  power  to  obtain  other  securities  to  aid  the  firm  in  borrowing 
money.  The  borrowing  of  money  for  the  benefit  of  the  partner- 
ship was  the  ultimate  object  of  the  transaction  with  the  plaintiff. 

That  was  legitimately  within  the  power  of  the  deceased  partner, 
and  the  only  objection  which  seems  to  be  made  now  is  to  the 
means  which  Bethel  took  to  accomplish  that  object.  The  object 
was  legitimate.  The  means  adopted  were  not  very  unusual ;  hence 
we  see  no  reason  why  the  firm  should  not  be  holden  for  the  value 
of  the  securities  obtained  from  the  plaintiff  precisely  the  same  as  if 
he  had  advanced  the  amount  in  money  to  the  concern.  As  this 
question  will  necessarily  be  involved  in  another  trial  of  this  cause 
we  have  deemed  it  expedient  to  dispose  of  it  at  this  time,  although 
we  reverse  the  judgment  upon  the  other  point  argued  by  counsel 
for  appellant. 

Whether  the  plaintiff  could  properly  be  examined  as  a  witness 
.  on  his  own  behalf  as  to  the  transaction  between  himself  and  Bethel 
is  a  question  depending  entirely  upon  the  construction  to  be  placed 
upon  Section  340  of  the  Practice  Act  as  amended  in  the  year  1864, 
(Laws  of  1864,  page  77)  which  declares  that  "All  persons  with- 
out exception  including  parties  to,  or  those  interested  in,  the  suit, 
except  where  the  adverse  party  is  dead  or  where  the  opposite 
party  shall  be  the  administrator,  executor,  or  legal  representative 
of  a  deceased  person,  may  be  witnesses  in  any  action  or  proceed- 
ing, except  as  otherwise  provided  in  this  chapter  of  this  Act.'* 
The  old  rule,  as  generally  stated,  was  that  no  person  who  was  in- 
terested in  the  result  of  a  suit  was  a  competent  witness. 

But  this  section  of  the  Practice  Act  abrogates  the  old  rule  and 
renders  even  the  parties  to  an  action  competent  in  all  cases,  ex- 
cept when  the  "  adverse  party  "  is  dead  or  the  opposite  party  is 
the  legal  representative  of  a  deceased  person. 
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To  render  the  plaintiff  incompetent  as  a  witness  on  his  own  be- 
half in  this  action  therefore,  it  must  appear  that  the  ^'  adrerse 
party  "  is  dead,  or  that  the  defendant  "  is  the  legal  representative 
of  a  deceased  person,"  otherwise  he  would  be  fully  competent  un- 
der the  Practice  Act.  But  who  is  to  be  understood  as  the  adverse 
party  is  the  question  upon  which  counsel  differ  in  opinion — attor- 
neys for  appellant  arguing  that  by  the  words  "  adverse  party  "  is 
meant  the  party  actually  engaged  in  the  transaction  out  of  which 
the  action  arose,  whilst,  on  the  other  hand,  it  is  claimed  that  the 
other  party  thus  referred  to  is  the  person  legally  bound  or  princi- 
pally interested  in  such  transaction,  whether  he  have  any  personal 
knowledge  of  the  matter  himself  or  not.  Assuming  such  to  be  the 
construction  to  be  placed  upon  these  words,  counsel  for  respondent 
argues  that  as  Bethel  represented  the  firm  of  Buckland  &  Bethel 
in  obtaining  the  securities  in  question,  the  defendant  Buckland  was 
legally  a  party  to  the  transaction,  and  he  being  the  surviving  part- 
ner of  that  firm  and  the  proper  defendant  in  this  suit,  must  be 
deemed  the  "  adverse  party."  The  crude  condition  of  the  section 
under  consideration,  and  the  evident  failure  on  the  part  of  the  Leg- 
islature to  give  full  expression  to  the  object  which  it  had  in  view, 
involves  this  question  in  grave  doubts,  and  probably  makes  a  per- 
fectly satisfactory  solution  of  it  altogether  impossible. 

But  notwithstanding  its  crudity,  the  chief  or  ultimate  object 
which  the  Legislature  had  in  view  is  quite  apparent,  and  in  the 
conclusion  at  which  we  have  arrived,  we  have  as  far  as  possible  en- 
deavored to  carry  out  what  we  understand  to  have  been  that  object. 
The  imperfection  of  human  language  renders  the  complete  and 
exact  expression  of  thought  in  all  cases  utterly  impossible.  To 
give  expression  at  all  times  to  exactly  what  is  intended,  to  employ 
words  which  are  neither  too  comprehensive  nor  too  limited,  is  a 
power  which  no  proficiency  in  phUology  can  bestow  upon  man. 
The  positive  definition  of  words  is  often  modified  by  the  context, 
and  by  the  peculiar  ideas  or  notions  which  each  person  entertains 
of  the  subject  or  thing  spoken  of;  a  phrase  or  sentence  taken  by 
itself,  therefore,  will  not  always  convey  the  precise  idea  intended 
to  be  expressed.  Added  to  this  imperfection  and  inappropriate  use 
of  language  which  so  often  renders  the  intention  of  the  Legislatuoe 
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uncertain,  is  the  further  difficulty  of  producing  an  Act  entirely  har- 
sionioos  in  all  its  parts  and  details.  It  is  not  unfrequently  the 
cafle  that  the  general  object  or  purpose  is  perfectly  clear,  whilst  the 
details  and  means  prescribed  for  carrying  such  purpose  into  execu- 
tion are  crude  and  contradictory.  Hence,  in  the  interpretation  of 
any  phrase,  sentence  or  section  of  a  law,  the  first  thing  to  be  ascer- 
tained is  the  ultimate  and  general  purpose  of  the  Legislature  in  the 
enactment  of  the  law.  When  that  is  known  or  ascertained,  then 
every  sentence  and  section  of  the  entire  law  should  be  interpreted 
with  reference  to  such  general  object,  and  with  a  view  to  giving  it 
full  and  complete  effect,  extending  it  to  all  its  logical  and  legitimate 
results.  That  object  must,  of  course,  be  ascertained  from  the  Act 
itself.  But  the  whole  Act  must  be  taken  together,  and  when  the 
general  object  is  apparent,  any  fugitive  expression,  or  any  sentence 
which  it  is  impossible  so  to  interpret  as  to  make  it  accord  with,  and 
further  such  general  object,  must  be  ignored  entirely. 
•  Now,  the  ultimate  and  general  object  which  the  Legislature  had 
in  view  in  the  enactment  of  the  section  under  consideration,  was  to 
ifiake  even  the  parties  to  actions  competent  witnesses  on  their  own 
behalf,  in  all  cases  except  where  an  undue  advantage  might  be 
gained  thereby.  That  one  person  to  a  transaction  should  not  be 
allowed  to  testify  in  his  own  behalf  as  to  the  character  of  such 
transaction,  when  the  other  party  or  parties  to  it  cannot  be  pro- 
duced to  testify,  is  dictated  by  the  most  obvious  considerations  of 
prudence  and  the  clearest  principles  of  justice.  The  common  law, 
fiilly  recognizing  the  weakness  of  human  nature  and  the  natural  in- 
clination of  man  to  color  everything  to  Suit  his  own  interest  or 
desire,  made  all  persons  having  any  direct  interest  in  the  result  of 
an  action  incompetent  as  witnesses.  Our  statute,  however,  whicb 
bears  the  marks  of  the  progressive  and  innovating  genius  of  the 
age,  sweeps  away  all  the  barriers  which  the  cautious  wisdom  of  the 
common  law  threw  around  litigants ;  and  with  few  exceptions  ad- 
mits all  persons  into  the  witness  box  regardless  of  the  interest  which 
ihey  may  have  in  the  action.  But  there  are  circumstances,  it 
seems,  under  which  the  Legislature  considered  itself  justified  in 
denying  this  right ;  that  is  when  the  "  adverse  party  is  dead,"  or 
where  the  opposite  party  is  the  legal  representative  of  a  deceased 
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person.  But  why  should  the  fact  that  one  of  the  parties  eues  or  is 
sued  in  the  character  of  executor  or  administrator  deprive  the  other 
party  to  the  suit  of  the  right  to  testify  ?  The  answer  is  obvious  : 
because  the  Legislature,  doubtless,  deemed  it  injudicious  and  unjust 
to  allow  a  person  to  testify  on  his  own  behalf  about  a  transaction 
when  the  other  person  actually  engaged  in  it  is  unable  to  appear 
by  reason  of  death.  Although  actions  might  often  arise  upon 
transactions  had  with  the  executor  or  administrator  personally,  and 
no  exception  is  made  in  such  cases,  yet  that  the  motive  of  the 
Legislature  was  as  we  have  stated  it  can  hardly  admit  of  a  doubt. 
What  other  possible  object  could  there  have  been  for  the  exception 
to  the  general  right  given  to  all  persons  in  the  section  ?  When  both 
parties  to  a  transaction  or  contract  can  be  brought  before  the  Court 
and  examined,  it  cannot  be  said  to  be  unfair  for  either.  The  right 
is  equal  and  natural,  and  if  there  be  any  conflict  in  their  testimony 
the  Judge  or  jury  is  to  decide  between  them.  As  a  general  rule, 
no  undue  advantage  could  be  taken  in  such  case,  but  the  danger  of 
admitting  one  party  to  a  transaction  to  testify  when  the  testimony 
of  the  other  cannot  be  obtained,  is  too  apparent  to  need  comment* 

If  the  general  object  of  the  Legislature  was  to  allow  all  persons 
to  testify  when  both  sides  of  the  transaction  could  be  presented  to 
the  Court  and  not  otherwise,  (and  if  such  were  not  its  object,  we 
can  see  no  reason  why  any  exception  whatever  should  be  made  to 
the  general  right  granted  in  the  first  part  of  the  section)  we  dis- 
cover at  once  that  by  the  "  adverse  party"  is  meant  the  actual 
party  to  the  transaction,  he  who  can  himself  testify  as  to  such 
transaction.  No  other  construction  will  give  efiect  to  what  we 
understand  to  have  been  the  purpose  of  the  Legislature. 

Buckland,  it  is  true,  was  legally  a  party  to  the  transaction,  but 
he  knew  nothing  about  it,  Bethel  alone  being  engaged  in  it.  By 
the  spirit  of  the  statute,  therefore,  the  plaintiff  is  as  incompetent  a 
witness  on  his  own  behalf  as  if  Buckland  were  not  even  legally  a 
party  to  the  business.  He  cannot  be  confronted  by  the  other  party 
actually  engaged  in  the  transaction  upon  which  this  suit  is  brought. 

This  rule  will  undoubtedly  operate  harshly  in  many  cases,  as  all 
general  rules  do.  Such  may  be  the  effect  in  this  case,  for  the 
plaintiff's  truth  and  correctness  of  recollection  is  impressed  upon 
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every  word  of  his  testimony,  and  without  it  he  may  lose  the  case  ; 
but  we  cannot  construe  the  law  so  as  to  obviate  all  hardship  in  every 
case. 

The  plaintiflf  was  not,  therefore,  in  our  opinion,  a  competent  wit- 
ness on  his  own  behalf,  and  the  Court  erred  in  admitting  his 
evidence. 

Judgment  reversed  and  a  new  trial  ordered. 


JACOB  STAININGER,  Appellant,  v.  GEORGE  ANDREWS 

et  al.,  Respondents. 

PoesRssoRY  Title  to  Pulic  Land.  A  title  to  public  land  not  surveyed  or 
brought  into  the  market  by  Government,  sufficient  to  maintain  ejectment, 
may  be  acquired  only  in  one  of  two  ways;  either  by  a  compliance  with  the 
requirements  of  the  statute  relating  to  possessory  actions,  or  by  actual  pos- 
session or  occupation  of  such  land. 

Reasonable  Tims  to  Iicprovk  Public  Land.  A  settler  on  public  land  is  enti- 
tled to  a  reasonable  time  after  his  location  to  inclose  it,  or  to  make  such 
improvements  as  may  be  necessary  to  its  enjoyment ;  and  during  such  time  he 
will  be  protected  precisely  the  same  as  if  he  had  perfected  by  possession,  by 
inclosure,  or  otherwise. 

Possession  Necessart  to  Maintain  Ejectment.  A  settler  on  public  land,  if 
ousted  after  the  lapse  of  reasonable  time  within  which  to  improve  it,  can 
recover  against  the  person  in  possession  only  by  showing  an  actual,  notorious 
prior  possession. 

Samkey  v.  Noyes  (1  Nev.  68)  Approved  as  to  possession  of  public  land  required 
to  maintain  ejectment. 

Actual  Possession.  Actual  possession  of  land  is  the  purpose  to  enjoy  the 
same,  united  with  or  manifested  by  such  visible  acts,  improvements  or  inclos- 
ures  as  will  give  to  the  locator  the  absolute  and  exclusive  enjoyment  of  it. 

Reasonable  Diligence  in  Taking  Actual  Possession.  A  locator  upon  public 
land,  who  shows  that  he  first  entered  upon  it,  marked  out  the  boundaries,  and 
diligently  proceeded,  or  diligently  made  preparations,  to  do  such  acts  as  were 
necessary  to  constitute  an  actual  possession,  will  be  entitled,  even  without 
showing  an  actual  possession,  to  recover  against  a  person  subsequently  entering. 

Question  of  Fact.  The  question  as  to  whether  a  settler  on  public  land  has 
proceeded  with  reasonable  diligence  to  follow  up  his  location  with  the  neces- 
sary improvements,  so  as  to  recover  against  a  subsequent  possessor,  is  a 
question  of  fact  for  the  jury. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Nye  County. 
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Ejectment  for  a  tract  of  about  one  hundred  and  sixty  acres  of 
land  on  Musquito  Creek. 

The  complaint  was  in  the  usual  form.  The  answer  of  George 
Andrews  contained  a  general  denial,  and  also  set  up  ownership 
and  possession  in  his  brother,  Thomas  Andrews,  up  to  the  time 
of  his  death,  previous  to  the  commencement  of  the  suit;  and 
since  that  time,  ownership  in  his  estate  and  possession  in  H.  M. 
Barnes,  his  administrator,  and  in  the  defendant  in  subordination  to 
such  administrator.  A  petition  of  intervention,  setting  up  sub- 
stantially the  same  facts  as  the  answer,  was  filed  by  the  adminis- 
trator, praying  to  be  permitted,  as  such,  to  defend  the  title  and 
possession ;  to  which  petition  there  was  an  answer  of  plaintiflF 
denying  each  and  every  allegation  therein. 

On  the  trial  the  plaintiff  produced  four  witnesses,  from  whose 
testimony  it  appeared  that  on  or  about  July  18th,  1866,  the  plaintiff 
and  his  brother,  Samuel  Staininger,  determined  to  locate  three 
quarter  sections  of  public  land  for  agricultural  purposes  on  Mus- 
quito Creek,  the  upper  one  for  Samuel,  the  middle  one  for  a 
partner  of  theirs  named  Bliss,  and  the  lower  (the  one  in  dispute) 
for  the  plaintiff.  They  proceeded  to  construct  a  shanty  or  shelter 
of  willow  brush  upon  the  middle  quarter  section,  and  marked  the 
boundaries  by  putting  up  posts  at  each  comer  of  each  of  the 
quarter  sections,  and  then  a  line  of  poles  from  two  to  three  hundred 
yards  apart  around  the  entire  tract,  and  dug  short  ditches  from 
each  of  the  corner  posts  along  the  boundary  lines,  intended  to 
designate  the  direction  of  the  lines.  The  corner  posts  were  large, 
with  the  ground  from  the  ditches  thrown  up  into  mounds  around 
them ;  the  poles  were  from  eight  to  twelve  feet  high,  and  could  be 
seen  from  any  part  of  the  tract.  They  had  with  them  a  pick,  a 
shovel,  and  an  ax,  and  a  short  stock  of  provisions. 

On  July  21st,  their  provisions  becoming  exhausted,  they  started 
for  Austin,  intending  to  return  with  supplies  and  settle  perma- 
nently, with  their  partner,  upon  the  land.  That  place  was  eighty 
miles  distant,  but  the  nearest  point  at  which  they  could  obtain  pro- 
visions and  tools.  Before  leaving,  they  deposited  their  shovel,  pick 
and  ax  in  the  shanty,  and  put  up  a  notice  on  it,  written  on  paper, 
describing  their  claim  to  the  land,  and  stating  that  they  had  gone 
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to  Austin  for  provisions.  After  an  absence  of  seven  days,  they 
returned  from  Austin,  with  a  team,  provisions  and  tools,  arriving 
on  July  28th,  and  Bliss  came  with  them.  They  found  Thomas  An- 
drews in  possession  of  the  quarter  section  claimed  by  plaintiff. 
They  demanded  possession  from  him,  which  was  refused.  He 
admitted  that  he  had  seen  their  posts  and  poles  and  marks  of  loca- 
tion, and  the  written  notice  left  by  them,  but  said  that  he  had  pos- 
session and  intended  to  hold  it,  and  that  if  plaintiff  wanted  it,  he 
would  have  to  fight  for  it.  Several  attempts  were  made  to  obtain 
possession  of  the  quarter  section  in  dispute,  but  were  repelled  by 
force. 

On  the  close  of  the  plaintiff's  testimony,  defendants  moved  for  a 
nonsuit  on  the  ground  that  sufficient  possession  had  not  been  shown 
to  recover  in  ejectment.  The  Court  below  sustained  the  motion 
and  ordered  judgment  accordingly. 

J.  C.  Foster^  for  Appellant. 

1.  A  recovery  may  be  had  upon  prior  possession  alone,  without 
complying  with  the  provisions  of  the  Possessory  Act.  (  Coryell  v. 
(7am,  16  Cal.  673 ;  Bradshaw  v.  Treaty  6  Cal.  172 ;  HawxhurBt 
V.  LandeVy  28  Cal.  331 ;  English  v.  Johnson^  17  Cal.  115.) 

2.  The  acts  performed  by  plaintiff  were,  under  the  peculiar 
circumstances  of  the  case,  sufficient  to  enable  him  to  recover. 
They  do  not  come  within  the  rule  laid  down  in  Plume  v.  Seward^ 
4  Cal.  96 ;  JButton  v.  Schumaker^  21  Cal.  453 ;  and  Borel  v. 
Rollins^  30  Cal.  408,  in  each  of  which  a  great  length  of  time 
had  elapsed  between  the  time  of  location  of  plaintiffs  and  ouster 
by  defendants. 

The  doctrine  contended  for  is,  that  if  a  party  goes  on  a  piece  of 
vacant  land  and  commences  to  perform  that  series  of  acts  which 
is  necessary  to  reduce  it  to  possession,  and  while  proceeding  in 
good  faith,  is  prevented  by  force  from  continuing  them,  he  is  enti- 
tled to  recover  against  the  wrong-doer.  He  who,  by  force  or 
fraud,  prevents  the  necessary  acts  from  being  done,  shall  not  after- 
wards be  allowed  to  defend  on  the  ground  that  they  have  not  been 
performed.     (^Sankey  v.  Noyes^  1  Nev.  68.) 

It  may  be  said  that  the  plaintiff  was  absent  at  the  time  the 
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defendants  entered.  True :  but  they  were  away  for  the  purpose  of 
getting  the  necessaries  of  life  and  tools  to  enable  them  to  improve 
the  land  they  had  located  ;  and  if  the  same  rule  applies  to  the  im- 
provement of  land  that  applies  to  mining  claims,  and  there  is  no 
good  reason  why  it  should  not,  then  they  were  at  work.  (^Packer 
V.  Reaton^  9  Cal.  570 ;  McGarrity  v.  Byington,  12  Cal.  426.) 

3.  After  plaintiflF's  return  from  Austin  he  attempted  to  improve 
the  land,  but  was  driven  off  by  force  and  .threats  of  violence ;  not- 
withstanding all  which  he  went  on  and  improved  that  part  of  his 
claim  which  was  not  included  in  the  land  claimed  by  the  defend- 
ants, and  built  a  cabin,  in  which  he  lived ;  and  also  fenced  that 
part  of  it  as  far  as  he  was  permitted  by  the  defendants. 

It  will  be  seen  by  Barnes  v.  Stark^  (4  Cal.  412)  that  when  a 
series  of  acts  is  required  to  be  performed,  the  last  act  relates  back 
to  the  first ;  and  that  if  a  party  who  enters  and  commences  the 
performance  of  a  series  of  acts  necessary  to  be  done  in  order  to 
comply  with  the  statute,  or  to  obtain  possession,  and  while  he  is 
performing  the  first  act  could  by  force  be  thrust  aside  by  another 
party,  his  claim  occupied,  and  his  possession  destroyed,  on  the 
ground  that  the  claimant  first  entering  upon  the  land  had  not  com- 
pleted his  possession,  it  would  be  to  promote  wrong,  violence,  and 
public  mischief — a  construction  which  ought  nowhere  to  receive 
encouragement.  (See  also  Kelly  v.  Natoma  Water  Co,^  6  Cal. 
108 ;  Maens  v.  Bicknell,  7  Cal.  262 ;  Kimball  v.  Gearhart,  12 
Cal.  27  ;   Weaver  v.  Eureka  Lake  Co.^  15  Cal.  271.) 

4.  If  the  above  views  be  correct,  the  case  resolves  itself  into 
a  mere  question  of  diligence  and  good  faith,  and  a  mere  recital  of 
the  facts  is  sufficient  to  establish  beyond  doubt  that  the  plaintiff 
used  all  diligence  in  his  power  to  follow  up  the  first  act,  to  wit,  the 
marking  the  boundaries  of  his  claim  and  erecting  a  temporary  shel- 
ter. Certainly,  traveling  one  hundred  and  sixty  miles  in  six  or 
seven  days,  and  at  the  same  time  attending  to  the  business  which 
caused  him  to  go  so  far,  was  by  no  means  a  dilatory  movement ; 
and,  even  if  not  to  be  considered  work  done  on  the  claim,  it  was 
using  all  the  means  in  his  power  to  commence  work  at  the  earliest 
possible  moment. 

If  a  party  may  be  interrupted  at  any  time  before  he  has  reduced 
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the  land  to  possession,  after  he  has  commenced  to  do  so,  at  what 
lime  may  he  not  be  interrupted  before  he  finishes  his  last  act  ? 
Might  not  defendants  have  taken  possession  by  force  when  plaintiff 
was  doing  this  last  act  as  well  as  when  he  was  doing  the  first  ? 
Would  his  remedy  have  been  any  more  complete  ?  If  he  is  not 
entitled  to  maintain  this  action,  there  exists  a  wrong  for  which  the 
law  provides  no  remedy. 

ThomcLS  Fitchy  also  for  Appellant,  contended  that  the  posting  of 
a  notice  of  claim  by  plaintiff  upon  the  land  was  evidence  of  pos- 
session, Thompson  v.  Lee^  (8  Cal.  280);  that  the  placing  a  line 
of  stakes  around  the  land  was  evidence  of  possession,  Sanhey  v. 
NoyeSj  (1  Nev.  68);  and  that  the  going  to  Austin  for  tools  and  pro- 
visions was  evidence  of  possession,  (9  Cal.  569);  and  that  the 
granting  of  the  motion  of  nonsuit  was  therefore  error :  that  those 
acts,  if  followed  by  inclosure,  occupancy,  and  continuous  acts  of 
ownership,  would  have  completed  the  pedis  possessio  of  plaintiff 
and  perfected  his  rights  thereunder ;  that  the  inclosure  and  contin- 
uous occupancy  by  plaintiff  were  prevented  by  the  fault  and  wrong- 
ful acts  of  defendant,  and  that  defendant  should  not  be  permitted 
to  take  advantage  of  his  own  wrong. 

As  to  the  question  of  reasonable  diligence  on  the  part  of  plaint- 
iff he  argued :  Must  a  man  be  required  to  fence  and  improve  a 
tract  of  land  in  a  minute,  or  an  hour,  or  without  cessation  from 
labor  for  food  or  rest  after  he  once  commences,  at  the  peril  of 
losing  all  rights  ?  or  is  not  the  true  doctrine  rather  that  when  a 
party  is  proceeding  in  good  faith,  in  due  course,  and  with  reason- 
able diligence,  to  perform  the  acts  necessary  to  constitute  posses- 
sion of  public  land,  and  is  interrupted  and  driven  off  by  another, 
he  will  be  held  as  against  that  other  to  have  done  the  acts  which 
he  was  unlawfully  prevented  from  doing  ? 

Did  the  plaintiff  show  reasonable  diligence  in  following  up  this 
first  act  of  appropriation  ?  He  worked  as  long  as  his  provisions 
lasted  and  until  he  needed  other  and  more  tools.  He  was  eighty 
miles  fix)m  a  store  where  these  articles  could  be  purchased.  He 
was  absent  but  a  week  in  obtaining  them.  The  Court  will  certainly 
take  cognizance  of  these  fac^,  as  well  as  of  the  social  condition  of 
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the  country  it  judicially  rules,  and  not  require  a  fence  to  be  com- 
pleted around,  or  a  house  built  upon,  a  hundred  and  sixty  acres  of 
land,  in  a  valley  destitute  of  timber  and  eighty  miles  from  a  store 
or  town,  in  the  same  time  that  it  might  require  a  town  lot  of 
twenty-five  by  one  hundred  feet  to  be  fenced  and  occupied  where 
there  was  a  lumber  yard  within  a  hundred  yards  and  a  grocery 
and  hardware  store  at  every  corner. 

George  S.  Hupp,  also  for  Appellant,  urged  the  same  views  of 
the  case  as  the  other  counsel,  contending  that  the  acts  of  plaintiff 
previous  to  his  leaving  the  land  for  Austin  were  suflScient  to  put  all 
subsequent  comers  upon  inquiry,  and  that  his  acts  after  his  return 
with  reference  to  the  association  of  his  right  of  possession  connected 
themselves  by  the  doctrine  of  relation  with  the  previous  acts. 

On  the  question  of  nonsuit  he  contended  that  the  evidence  in 
character,  quantity,  and  degree  would  have  warranted  a  verdict 
for  plaintiff,  or  rather,  that  if  there  had  been  a  verdict  for  plaintiff 
it  would  have  been  error  in  the  Court  to  grant  a  new  trial,  on  the 
ground  of  insufiiciency  of  evidence  to  justify  it.  (^Ringgold  v. 
Haven^  1  Cal.  114;  Lobar  v.  Koplin^  4  Comst.  549;  DeBo  v. 
Cordes,  4  Cal.  117  ;  Sheldon  v.  Hudson  B.R.  Co.,  29  Barb.  229 ; 
Cravens  v.  Dewey,  13  Cal.  42.) 

The  question  in  the  case  was  one  peculiai'ly  for  the  consideration 
of  the  jury,  and  in  view  of  reason,  principle,  and  authority,  should 
have  been  submitted  for  their  determination.  If  plaintiff  could  not, 
under  the  circumstances,  leave  the  premises  for  seven  days,  could 
he  for  six,  or  five,  or  one,  or  one  hour  ?  It  was  a  question  for  the 
jury  and  not  the  judge  to  pass  upon. 

Sarry  J,  Thornton,  for  Respondents. 

The  nonsuit  was  properly  allowed  if  the  evidence  offered  by 
plaintiff  was  clearly  insufficient  to  support  his  action.  (^Murphy 
V.  WalUngfordy  6  Cal.  648 ;  Polack  v.  Smith,  32  Cal.  16.) 

To  maintain  ejectment  it  was  incumbent  upon  plaintiff  to  show 
compliance  with  the  provisions  of  ''An  Act  prescribing  the  mode 
of  maintaining  and  defending  possessory  action  on  public  lands  in 
this  State."     (Statutes  1864-5,  343.)    Or  common  law  possession 
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of  the  land.  His  reliance  is  upon  common  law  possession.  He 
does  not  show  it.  When  Andrews  entered  there  was  no  inclosure 
— ^no  actual  presence  of  the  claimant — no  legal  possessio  pedis,  and 
none  were  at  any  time  sinde  acquired  or  pretended. 

The  case  of  Sankey  v.  Noyes,  (1  Nev.  71)  cited  by  plaintiff 
does  not  support  his  case.  It  is  clear  from  the  recital  of  the  facts 
m  the  opinion  of  the  Court  in  that  case,  that  Sankey  was  ejected 
from  complete  possession.  Sankey  had  caused  a  survey  to  be 
made  of  the  ground  claimed  by  him — had  commenced  clearing  it — 
had  cleared  off  one  or  two  acres  on  the  west  side,  and  fenced  on  the 
south  and  east  sides  with  a  substantial  fence,  and  grubbed  out  the 
grounds  for  the  other  two  strings  of  fence,  preparatory  to  fencing 
the  entire  lot ;  and  was  driven  in  person  from  the  premises.  This 
all  unquestionably  made  the  legal  pedis  possessio — the  subjection  of 
the  land  to  the  dominion  and  control  of  the  party  standing  upon  it 
and  appropriating  it ;  and  fully  justified  the  decision  made.  The 
facts  here  are  very  different ;  and  it  is  clear  from  them,  as  well  as 
from  the  argument  of  counsel,  that  plaintiff's  acts  were  sufficient  to 
put  all  subsequent  comers  upon  inquiry,  and  the  attempt  to  apply 
the  doctrine  of  relation.  They  in  fact  all  admit  that  plaintiff  never 
had  actually  acquired  possession  of  the  land  in  dispute  ;  had  only 
performed  the  first  of  the  series  of  acts  necessary  to  possession,  and 
had  then  absented  himself  from  the  locality,  intending  they  say  to 
return  and  to  take  full  possession  on  a  future  day. 

Unable  then  to  establish  actual  possession,  plaintiff  seeks  to 
recover  on  his  intention  to  possess.  I  am  not  familiar  with  any 
case  in  which  it  has  been  held  that  land  could  be  recovered  on  this 
shadowy  claim  of  intended  but  unaccomplished  possession.  None 
has  been  cited  for  the  appellant. 

Tlie  doctrine  of  relation  contended  for  by  the  plaintiff  is  only 
applied  where  the  acts  of  location  and  appropriation  are  completed, 
and  then  the  title  acquired  relates  back  to  and  dates  from  the  first 
act.  Suppose  notice  claiming  a  water  ditch  be  first  put  up,  then 
survey  of  route  made,  but  no  ditch  ever  dug ;  would  the  right  to 
the  water  exist  at  all,  or  could  it  relate  back  to  the  notice  ?  Would 
not  one  claiming  the  same  water  by  subsequent  notice  and  survey, 
and  with  a  constructed  ditch,  have  the  right  ? 
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If  A  put  up  a  notice  claiming  all  the  water  of  a .  stream,  and 
immediately  survey  the  route,  and  immediately  and  with  due 
diligence  proceed  to  construct  his  ditch,  which  it  requires  one  year 
to  complete,  and  B,  after  A,  put  up  a  notice  claiming  the  same 
water,  and  immediately  make  his  survey  of  his  route,  and  immedi- 
ately with  due  diligence  proceeds  to  construct  his  ditch,  which  it 
requires  six  months  to  complete,  and  iiakes  possession  of  the  water, 
when  the  ditch  of  A  is  ready  he  is  entitled  to  the  water  over  B, 
and  this  is  the  very  case  of  Stark  v.  Barnes^  (4  Cal.  412).  But  if 
A  after  his  notice  and  survey  never  complete  his  ditch,  he  would 
not  be  entitled  to  the  water  over  B,  and  this  is  the  case  at  bar. 
(See  also  Preston  v.  Kehoe,  16  Cal.  316.) 

The  case  of  Stark  v.  Barnes  was  under  the  Possessory  Act,  and 
Stark  invoked  the  doctrine  of  relation,  because  he  complied  with  all 
the  requirements  of  the  statute,  and  the  last  act  could  relate  back 
to  his  entry.  But  Preston  v.  Kehoe^  like  the  case  at  bar,  was  upon 
common  law  possession ;  and  though  Preston  completed  his  possession 
by  diligently  proceeding  from  the  first  to  the  completion  of  his  in- 
closure,  the  doctrine  of  relation  was  not  applied  and  he  was  beaten 
on  the  ground  of  public  policy  sustaining  the  known  rules  of  law. 

The  possession  acts  of  Staininger  were  not  equal  to  those  either 
of  Stark  or  Preston.  He  did  not  claim  under  the  statute  as  Stark 
did,  and  he  did  not  complete  title  or  possession  so  that  the  doctrine 
of  relation  could  be  applied.  His  diligence  and  intention  to  possess 
were  not  superior  to  Preston's,  and  his  acts  of  possession  were  not 
equal  to  those  of  Preston. 

By  the  Court,  Lewis,  J. 

There  seem  to  be  but  two  methods  in  this  State  of  acquiring 
title  sufficient  to  maintain  ejectment  to  public  land  not  surveyed  or 
brought  into  the  market  by  the  General  Government,  and  these  are : 
First — By  a  compliance  with  requirements  of  "  An  Act  prescribing 
the  mode  of  maintaining  and  defending  possessory  actions  for  public 
lands  in  this  State,"  Laws  of  1864-5,  page  348 ;  and  Second — By 
actual  possession  or  occupation  of  such  land. 

The  plaintiff  in  this  action  does  not  pretend  to  have  complied 
with  the  requirements  of  the  law  above  referred  to,  and  hence  his 
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tide,  if  he  has  any,  rests  entirely  upon  his  possession  or  appropri- 
ation of  the  land  in  controversy. 

Whether  he  had  acquired  such  possession  of  the  land  at  the  time 
the  defendant  intruded  upon  it  as  to  entitle  him  to  recover  it  in 
this  action,  is  the  only  question  now  demanding  the  consideration 
of  the  Court.  The  person  first  locating  a  tract  of  pubhc  land 
should  have  a  reasonable  time  after  the  location  to  inclose  it,  or  to 
make  such  improvement  as  may  be  necessary  to  its  enjoyment ; 
and  during  that  time  he  must  be  protected  precisely  the  same  as 
if  he  had  perfected  his  possession  by  inclosure  or  otherwise. 
But  if  ousted  after  the  lapse  of  such  reasonable  time  he  can  only 
recover  by  showing  an  actual,  notorious  prior  possession.  Such  has 
been  the  rule  almost  invariably  followed  by  the  Courts,  whenever 
the  question  has  been  directly  presented.  So  it  was  held  in  the 
case  of  Plume  v.  Seward^  (4  Cal.  94)  and  in  Coryell  v.  Cam, 
(16  Cal.  667).  In  this  last  case  the  Supreme  Court  of  California 
uses  the  following  language  upon  the  question : 

^'  And  with  public  lands,  which  are  not  mineral  lands,  the  title 
as  between  citizens  of  the  State,  where  neither  connects  himself 
with  the  Government,  is  considered  as  vested  in  the  first  possessor, 
and  to  proceed  from  him.  This  possession  must  be  actual  and  not 
constructive,  and  the  right  it  confers  must  be  distinguished  from 
the  right  given  by  the  Possessory  Act  of  the  State.  That  Act, 
which  applies  only  to  lands  occupied  for  cultivation  or  grazing, 
authorizes  actions  for  interference  with  or  injuries  to  the  possession 
of  a  claim  not  exceeding  one  hundred  and  sixty  acres  in  extent, 
where  certain  steps  are  taken  for  the  assertion  of  the  claim,  and  to 
indicate  its  boundaries.  Parties  relying  upon  the  right  conferred 
by  this  Act  must  show  a  compliance  with  its  provisions.  They  can 
thus  maintain  their  action  without  showing  an  actual  inclosure,  or 
actual  possession  of  the  whole  claim.  But  when  reliance  is  placed, 
not  upon  the  Act,  but  upon  prior  possession  of  the  plaintiff,  or  of 
parties  through  whom  he  claims,  such  possession  must  be  shown  to 
have  been  actual  in  him  or  them." 

In  delivering  the  opinion  of  the  entire  Court  in  the  case  of 
Lawrence  v.  Fulton,  (19  Cal.  690)  Justice  Norton  said : 

^^  The  Court  charged  the  jury  that  to  enable  the  plaintiff  to 
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recover  they  must  be  satisfied  that  the  person  under  whom  he 
claimed  had  had  an  actual  bona  fide  occupation,  and  had  subjected 
4ihe  land  to  his  will  and  control  for  some  space  of  time ;  that  mere 
assertion  of  title^  coupled  with  casual  acts  of  ownership,  is  not 
sufficient.  This  charge  is  objected  to  on  the  ground  that  the  word 
occupation  is  more  extensive  than  the  word  possession,  and  con- 
veyed to  the  jury  the  idea  that  the  party  must  himself  have  lived 
upon  the  premises.  The  word  occupant  may  be  so  used  in  con- 
nection with  other  expressions,  or  under  peculiar  facts  of  a  case  as 
to  signify  a  residence.  But  ordinarily  the  expression  *  occupation,' 
'  possessio  pedis j^  '  subjection  to  the  will  and  control,'  are  employed 
as  synonymous  terms,  and  dignifying  actual  possession." 

The  Court  held  the  charge  given  by  the  Court  below  as  correct, 
and  affirmed  the  judgment.  (See  also  Huiton  v.  Schumaker  et  al.^ 
21  Cal.  453).  The  doctrine  declared  in  these  cases  was  subse- 
quently approved  in  Polack  v.  McOratk^  (32  Cal.  15).  The 
Kentucky  Court  of  Appeals  say  in  Myers  et  al.  v.  McMillarCs 
Heirs^  (4  Dana,  483)  that  when  prior  possession  alone,  short  of 
twenty  years,  is  relied  on  in  ejectment,  it  must  be  shown  to  have 
been  an  actual  possession,  or  such  as  would  maintain  trespass.  So 
this  Court  held  in  the  case  of  Sankey  v.  Noyes,  (1  Nevada,  68). 
That  the  plaintiff  must  show  an  actual  prior  possession  after  he 
has  had  a  reasonable  time  to  secure  it,  to  enable  him  to  recover  in 
ejectment  where  possession  alone  is  relied  on,  is  a  rule  clearly  de- 
clared by  the  authorities  above  referred  to ;  but  what  is  to  be  under- 
stood as  an  actual  possession,  or  what  acts  will  constitute  it,  is  the 
question  now  left  to  be  determined.  Actual  possession  of  land  is 
the  purpose  to  enjoy,  united  with  or  manifested  by  such  visible 
acts,  improvements  or  inclosures  as  will  give  to  the  locator  the  ab- 
solute and  exclusive  enjoyment  of  it.  But  it  is  almost  impossible 
to  give  a  succinct,  and  at  the  same  time  a  comprehensive  definition 
of  actual  possession.  It  will  be  better  explained  and  understood 
by  a  reference  to  decided  cases,  and  the  language  generally  em- 
ployed by  the  Court  with  respect  to  it.  In  the  case  of  Sander  ^ 
Myers  v.  McM'dlav!s  Heirs^  (4  Dana,  456)  Judge  Marshall,  in 
delivering  the  opinion  of  the  Court,  makes  use  of  this  language : 
"  From  this  principle  it  follows  that  the  prior  possessor  must  have 
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had  such  a  possession  at  the  time  of  the  entry  of  the  defendant^  or 
those  under  whom  he  claims,  as  would  enable  him  to  maintain  an 
action  of  trespass  for  the  entry." 

"  By  actual  possession,"  says  Chief  Justice  Field,  in  Coryell  y: 
Cainj  (16  Cal.  567)  is  meant  a  subjection  to  the  will  and  dominion 
of  the  claimant,  and  is  usually  evidenced  by  occupation,  by  a  sub- 
stantial  inclosure,  by  cultivation,  or  by  appropriate  use,  according 
to  the  particular  locality  and  quality  of  the  property." 

In  the  case  of  Murphy  v.  Wallinpford,  (6  Cal.  648)  it  was 
shown  that  in  the  year  1850  the  plaintiff  entered  upon  a  tract  of 
land,  caused  it  to  be  surveyed  and  the  boundaries  marked,  built  a 
house  upon  it,  in  which  he  resided,  and  inclosed  and  cultivated  a 
portion  of  the  tract.  The  defendant  in  1852  entered  upon  the 
land  within  the  boundaries  of  the  survey,  but  not  within  the  inclos- 
ure. When  these  facts  were  proven  the  defendant  moved  foi  a 
nonsuit,  which  was  refused,  but  the  Supreme  Court  held  that  the 
nonsuit  should  have  been  granted.  Mr.  Justice  Terry,  in  deliver- 
ing the  opinion  of  the  Court,  says  that  "  possession  is  presumptive 
evidence  of  title,  but  it  must  be  an  actual  bona  fide  occupation — a 
pedis  possesaio — a  subjection  to  the  will  and  cpntrol,  as  contradistin- 
guished from  the  mere  assertion  of  title  and  the  exercise  of  casual 
acts  of  ownership.  A  mere  entry,  without  color  of  title,  accom- 
panied by  a  survey  and  marking  of  boundaries,  is  not  suflScient." 
So  it  was  also  held  in  Garrison  v.  Sampson,  (15  Cal.  93).  In 
Huttonw.  Schumaker,  (21  Cal.  454)  it  is  said  by  the  Chief  Justice 
"  mere  inclosure  of  a  lot  with  a  fence  of  this  character,  (a  brush 
fence)  without  any  other  steps  being  taken  to  subject  the  property 
to  any  use,  is  not  a  sufficient  evidence  of  ownership,  or  right  of  pos- 
session in  the  plaintiflf,  to  sustain  ejectment  against  one  subsequently 
entering  upon  the  premises."  (See  also  Polack  v.  McGrath,  32 
Cal.  15.) 

Upon  such  possession  alone  can  a  plaintiflf,  who  relies  solely  upon 
prior  possession,  recover  in  ejectment,  after  he  has  had  a  reason- 
able time  between  the  location  and  ouster  to  secure  such  possession. 
But  right  and  justice  dictate  that  a  person  locating  upon  the  public 
land  should  be  protected  whilst  he  is  making  the  improvements 
which,  when  completed,  will  give  him  the  actual  possession,  amd 
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that  he  should  have  a  reasonable  time  within  which  to  do  the  neces- 
sary work. 

It  may  often  take  weeks  or  months  of  diligent  work  to  reduce  a 
tract  of  public  land  to  actual  possession,  and  whilst  diligently  pur- 
suing the  purpose  of  reducing  it  to  his  possession  the  locator  may 
at  times  necessarily  be  compelled  to  leave  it  unoccupied. 

During  such  period,  surely,  the  law  should  protect  him,  although 
if  ejected  he  would  not  be  able  to  show  that  he  had  secured  an  ac- 
tual possession.  That  he  had  not  had  a  reasonable  time  after  his 
first  location  within  which  to  secure  such  possession,  and  that  he 
had  prosecuted  the  necessary  improvement  with  due  diligence, 
would  be  a  sufficient  answer  to  the  failure  to  show  an  actual  pos- 
session. In  such  case,  if  the  plaintiff  shows  that  he  first  entered 
upon  the  land,  marked  the  boundaries,  and  diligently  made  prepa- 
rations to  do  those  acts  necessary  to  constitute  an  actual  possession, 
he  will  be  entitled  to  recover.  The  material  questions,  therefore, 
to  be  determined  in  all  cases  of  this  kind  are:  First — Did  the 
plaintifi*  locate  the  land  before  the  defendant  ?  and  Second — After 
locating  it  did  he  proceed  with  reasonable  diligence  to  subject  it.  to 
his  will  and  control  by  the  prosecution  of  such  work,  or  the  making 
of  such  improvements  as  might  be  necessary  to  the  complete  enjoy- 
ment of  the  land.  If  so,  he  should  recover.  But  if,  on  the  other 
hand,  it  be  shown  that  he  made  the  first  location,  but  did  not  dili- 
gently follow  it  up  with  the  necessary  improvements  or  inclosures, 
or  rather  if  it  be  found  that  a  sufficient  time  had  elapsed  between 
the  time  of  such  location  and  the  entry  of  the  defendant  to  have 
enabled  him,  the  plaintiff,  to  reduce  the  premises  to  actual  posses- 
sion, in  such  case  he  can  only  recover  by  showing  such  actual  pos- 
session. Hence,  if  it  were  shown  in  this  case  that  the  plaintiff 
made  the  first  location  of  the  land  in  question,  and  that  he  had 
with  reasonable  diligence  followed  up  such  location  with  the  neces- 
sary improvements,  or  with  preparations  to  make  such  improve- 
ments, he  should  recover.  That  is  a  question  of  fact  which  could 
only  be  decided  by  weighing  and  considering  all  the  evidence,  and 
should  therefore  have  been  submitted  to  the  jury. 

The  nonsuit  should  not  have  been  granted. 

Judgment  reversed  and  a  new  trial  ordered. 
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THE  STATE  OF  NEVADA,  Appellant,- v.  JOSEPH  STAN- 
LEY, Respondent. 

Presumption  in  favor  of  District  Court.  The  exercise  of  the  right  in  a  dis- 
trict court  to  grant  a  new  trial  will  be  presumed  to  be  correct  and  proper 
until  affirmatively  shown  to  be  erroneous. 

What  Transcript  on  Appeal  must  Show.  On  appeal  from  an  order  granting 
a  new  trial  in  a  criminal  case,  where  a  reversal  is  urged  on  the  ground  that 
there  was  no  statement  or  bill  of  exceptions  in  the  court  below,  the  transcript 
must  show  affirmatively  that  there  was  no  such  statement  or  bill  of  exceptions. 

Certificate  of  Clerk  to  Transcript.  The  certificate  of  the  clerk  to  a  tran- 
script on  appeal,  that  no  statement  or  bill  of  exceptions  on  a  motion  for  new 
trial  had  been  filed  in  his  office,  is  not  sufficient  evidence  that  none  was  pre- 
sented to  the  court  below  to  authorize  a  reversal  on  that  ground  of  an  order 
granting  a  new  trial. 

The  Same.  There  is  no  law  authorizing  the  review  of  the  action  of  a  lower 
court  upon  the  simple  certificate  of  the  clerk  as  to  how  or  upon  what  evidence 
it  acted. 

Filing  Bill  of  Exceptions  for  New  Trial.  The  failure  to  file  a  statement  or 
bill  of  exceptions  on  motion  for  new  trial  in  a  criminal  case  would  not  justify 
a  reversal  of  an  order  granting  a  new  trial,  the  transcript  not  affirmatively 
•     showing  that  none  was  presented  to  the  cc^rt. 

Affidavit  for  New  Trial  in  Criminal  Casks.  The  first,  second,  third,  and 
fourth  grounds  for  new  trial  in  criminal  cases,  under  Sec.  428  of  the  Criminal 
Practice  Act,  may  be  presented  simply  by  affidavit,  without  either  statement 
or  bill  of  exceptions. 

Exceptions  to  Charge  in  Criminal  Cases.  Under  Sec.  426  of  the  Criminal 
Practice  Act,  the  written  charge  and  instructions  of  the  court  to  the  jury  are 
deemed  excepted  to,  and  any  questions  made  upon  them  may  be  reviewed  on 
motion  for  new  trial,  without  a  formal  bill  of  exceptions. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

The  trial  of  the  defendant  in  the  Court  below,  for  the  alleged 
murder  of  David  D.  Caldwell,  on  September  22, 1867,  at  Glen- 
dale,  in  Washoe  County,  was  conducted  by  William  Webster,  Dis- 
trict Attorney,  and  Boardman  and  Kennedy  for  the  prosecution, 
and  by  J.  S.  Pitzer  and  Wallace  and  Flack  for  the  defense. 

The  certificate  of  the  Clerk,  referred  to  in  the  opinion,  was  filed 
subsequently  to  the  transcript,  and  was  as  follows : 
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State  of  Nevada^    Washoe   County.     In  District   Court^  Third 

'    Judicial  District. 
State  of  Nevada 

V.  V      Indictment  for  Murder. 

Joseph  Stanley. 

State  of  Nevada^  Washoe  County^  ss : 

I,  Michael  L.  Yager,  County  Clerk  of  Washoe  County,  Nevada, 
and  ex  officio  Clerk  of  the  District  Court  of  the  Third  Judicial 
District,  do  certify  on  honor : 

1.  That  no  bill  of  exceptions  was  filed  in  this  cause  by  defend- 
ant herein  during  the  progress  of  the  trial,  except  those  that  appear 
in  the  Judge's  minutes  of  testimony,  nor  at  any  time  thereafter, 
except  an  exception  to  Court's  denying  motion  in  arrest  of  judg- 
ment, which  is  on  the  minutes  of  Court. 

2.  That  no  statement  on  motion  for  new  trial  has  been  filed  in 
this  cause  by  defendant  herein,  and  that  no  statement  on  motion 
for  new  trial  by  defendant  in  said  cause  is  now  on  file  or  of  record 
in  my  office. 

Witness  my  hand  and  the"  seal  of  said  Court,  this  26th  day  of 

March,  a.d.  1868, 

[seal.]  M.  L.  Yager,  Clerk. 

Robert  M.  Clarke^  Attorney  General,  for  Appellant. 

No  bill  of  exceptions  or  statement  on  motion  for  new  trial  was 
taken,  made,  settled,  agreed  to  or  filed  in  the  Court  below ;  and 
the  point  of  error  taken  and  relied  on  by  the  State  is,  that  the 
Court  below  erred  in  granting  a  new  trial  without  a  bill  of  excep- 
tions or  statement  to  base  its  action  upon.  Without  a  bill  of 
exceptions  or  statement,  the  right  to  move  is  waived,  and  the  Court 
is  as  powerless  to  grant  a  new  trial  as  to  enter  a  judgment  without 
pleadings  or  confession. 

The  party  complaining  must  take  some  action  to  save  or  confer 
jurisdiction  on  the  Court,  and  must  make  some  legal  showing  and 
present  some  record  to  the  Court  as  to  the  basis  of  its  action,  which 
may  be  embodied  in  a  record  and  presented  to  the  appellate  Court 
for  review.     It  is  in  no  sense  like  an  appeal  from  a  final  judgment, 
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in  which  case  the  record  goes  up,  and  may  be  reviewed  Tin  certain 
particulars)  without  a  statement.  On  motion  for  new  trial  the 
parties  make  the  record,  and  thus  lay  the  foundation  for  the  Court's 
action^  and  on  appeal  from  the  order  of  the  Court,  the  record  so 
made,  together  with  the  order  of  the  Court,  go  to  the  appellate 
Court  for  review. 

To  hold  that  the  District  Judge  may  grant  new  trials  without  a 
bill  of  exceptions  or  statement  on  motion  is  in  effect  a  denial  of  all 
appeal.  Because  the  aggrieved  party  is  denied  all  opportunity  to 
make  a  correct  record,  or  any  record,  and  there  being  no  record,  it 
is  impossible  for  the  appellate  Court  to  say  that  error  intervened. 
Perhaps  the  Court  below  granted  a  new  trial  upon  the  ground  that 
the  verdict  was  against  the  evidence.  Can  this  Court  say  this  was 
or  was  not  the  ground  ?  Can  this  Court  enter  the  mind  and  heart 
of  the  Judge  below,  and  there  discover  and  then  review  the  reason 
or  motive  that  prompted  the  order  ?  It  seems  clear  that  justice 
can  be  promoted  and  the  law  vindicated  only  by  holding  it  error  in 
the  Court  below  to  grant  a  new  trial  without  a  bill  of  exceptions  or 
statement  to  base  its  order  upon.  (^Hill  v.  White^  2  Cal.  307 ; 
People  V.  Stonecifer^  6  Cal.  411 ;  People  v.  Hbnshell,  10  Cal.  86 ; 
People  V.  Thompson,  28  Cal.  218  ;  People  v.  3fartin,  32  Cal.  91 ; 
1  Nev.  259,  507  ;  15  Cal.  198  ;  9  Cal.  277  ;  10  Cal.  480.)  It 
is  undeniably  true  that  on  appeal  from  a  judgment  in  a  criminal 
cause,  the  instructions  form  a  part  of  the  record  on  appeal,  and 
may  under  certain  circumstances  be  reviewed  in  the  Court  of 
appeals.  But  this  admission  in  no  sense  reflects  upon  the  question 
under  consideration : 

1.  Because  the  statute  makes  the  instructions  in  a  criminal  case 
part  of  the  record  on  appeal  from  the  judgment ;  and 

2.  Because  the  instructions  have  a  direct  and  necessary  bearing 
upon  the  judgment,  whereas  they  may  have  had  nothing  whatever 
to  do  in  producing  the  order  granting  a  new  trial. 

It  is  only  when,  on  an  appeal  from  the  judgment  without  a  state- 
ment, the  instructions  are  erroneous  under  any  and  every  state  of 
facts,  that  the  appellate  Court  will  review  them,  and  then  for  the 
reason  that  it  necessarily  and  conclusively  follows  that  the  Court 
erred  to  the  prejudice  of  the  appellant.  (People  v.  Levison,  16 
6 
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Cal.  98.)  But  this  reason  wholly  fails,  indeed  is  exactly  reversed 
in  its  application  in  the  case  at  bar.  The  instructions  not  having 
been  presented  in  a  bill  of  exceptions  or  statement,  it  cannot  be 
said  the  Court  erred  in  granting  a  new  trial  for  errors  in  them, 
because  it  cannot  be  said  they  were  assigned  as  error  or  presented 
to  the  Court  for  consideration. 

For  similar  reasons  it  cannot  be  said  the  Court  exercised  a  sound 
discretion  in  granting  a  new  trial. 

No  brief  on  file  for  respondent. 

By  the  Court,  Lbwis,  J. 

The  defendant  was  arraigned  and  tried  upon  an  indictment  for 
murder,  and  convicted  of  manslaughter  ;  but  upon  his  application 
the  Court  below  entered  an  order  setting  aside  the  verdict  and 
granting  a  new  trial,  from  which  the  State  appeals,  claiming  that 
the  order  was  erroneous,  because  not  made  upon  a  statement  or 
bill  of  exceptions.  This  is  the  only  point  made  .by  the  Attorney 
General,  and  is  perhaps  the  only  one  which  can  be  made  upon  the 
record,  in  the  condition  in  which  it  comes  before  us.  The  position 
taken  by  the  State  and  the  argument  on  its  behalf  may  be  thus 
stated  in  brief.  A  new  trial  in  a  criminal  case  can  only  be  granted 
upon  an  application  by  the  defendant  based  upon  a  statement  or 
bill  of  exceptions.  No  statement  or  bill  of  exceptions  having 
been  filed  in  this  case,  therefore  the  order  granting  a  new  trial  was 
without  authority,  and  should  be  set  aside. 

By  Sec.  428  of  the  Criminal  Practice  Act  the  District  Courts 
of  this  State  may  grant  a  new  trial  upon  the  application  of  the  de- 
fendant in  the  following  cases : 

"  First,  when  the  trial  has  been  had  in  his  absence,  if  the  indict- 
ment be  for  felony.  Second,  when  the  jury  has  received  evidence 
out  of  Court  other  than  that  resulting  from  a  view,  as  provided  in 
section  three  hundred  and  seventy-one.  Third,  when  the  jury  had 
separated  without  leave  of  the  Court,  after  retiring  to  deliberate 
upon  their  verdict,  or  been  guilty  of  any  misconduct  tending  to 
prevent  a  fair  and  due  consideration  of  the  case.  Fourth,  when 
the  verdict  has  been  decided  by  lot,  or  by  any  means  other  than  a 
fair  expression  of  opinion  on  the  part  of  all  the  jurors.     Fifth, 
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when  the  Court  has  misdirected  the  jury  in  a  matter  of  law.    Sixth, 
when  a  verdict  is  contrary  to  law  or  evidence." 

The  right  to  grant  new  trials  being  thus  conferred  upon  the  Dis- 
trict Courts,  its  exercise  by  them  in  any  particular  case  will  be 
presumed  to  be  correct  and  proper  until  the  contrary  is  shown. 
The  action  or  judgment  of  a  Court  of  general  jurisdiction  can- 
not be  set  aside  or  reversed  by  an  appellate  tribunal  until  it  is 
affirmatively  shown  to  be  erroneous  or  illegal.  Whilst  such  Court 
acts  within  the  province  of  its  jurisdiction  the  law  always  indulges 
the  presumption  that  its  proceedings  are  correct  and  regular ;  hence 
where  an  appeal  is  taken  from  a  judgment  rendered,  or  order  made 
by  it,  the  burden  of  establishing  error  is  upon  the  appellant. 

It  is  unnecessary  for  the  respondent  to  make  any  showing  what- 
ever until  the  appellant  has  overcome  the  legal  presumptions  in 
favor  of  the  regularity  of  the  Court's  action.  The  Court  below 
having  granted  the  defendant  in  this  case  a  new  trial,  the  burden 
of  showing  that  it  erred  in  doing  so  devolves  upon  the  State,  and 
the  record  must  show,  not  a  mere  possible  error — it  must  not  be 
left  to  mere  conjecture.  And  before  everything  else  it  must  be  sat- 
isfactorily shown  that  the  Court  did  the  act  complained  of.  The 
State  in  this  case  must  make  a  sufficient  showing  that  the  Court 
below  had  no  statement  or  bill  of  exceptions  upon  which  to  base  its 
order  for  new  trial,  before  it  will  become  necessary  to  determine 
whether  either  was  necessary  to  enable  it  to  make  such  order  or 
not.  The  statute  has  provided  the  manner  in  which  the  action  of 
the  lower  Court  is  to  be  brought  up  and  authenticated  on  appeal — 
that  is,  by  an  agreed  or  settled  statement,  or  by  a  bill  of  excep- 
tions. Without  either,  the  appellate  Court  cannot  look  beyond  the 
judgment  roll.  The  appellant  in  this  case  complains  that  the 
Court  below  granted  a  new  trial  without  having  before  it  a  state- 
ment or  bill  of  exceptions.  But  how  is  this  Court  to  know  that  it 
had  not  ?  The  statutory  method  of  bringing  such  a  fact  before 
the  appellate  Court  is  by  statement.  But  no  statement  is  brought 
before  us  in  this  case,  and  the  only  evidence  we  have  that  the  order 
was  made  without  a  statement  or  bill  of  exceptions  is  the  certificate 
of  the  clerk  that  none  had  been  filed  in  his  office.  There  is  no 
law  authorizing  the  review  of  the  action  of  a  lower  Court  upon  the 
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simple  certificate  of  the  clerk  as  to  how  or  upon  what  evidence  it 
acted.  Nor  indeed  does  this  certificate  make  a  satisfactory  show- 
ing that  the  Court  had  not  a  bill  of  exceptions  or  statement  upon 
which  to  make  the  order  complained  of.  True,  the  law  requires 
them  to  be  filed  with  the  clerk.  But  if  either  were  in  fact  pre- 
sented to  the  Court,  although  not  filed,  the  failure  to  file  would  not 
justify  a  reversal  of  the  Court's  order,  even  admitting  a  statement 
or  bill  of  exceptions  to  be  necessary  to  give  the  Court  the  authority 
to  make  the  order.  The  certificate  that  neither  has  been  filed 
is  but  the  weakest  possible  evidence  that  none  was  presented  to  the 
Court  and  considered  by  it.  If  either  was  necessary  to  authorize 
the  making  of  the  order,  the  material  fact  upon  which  this  Court 
should  be  satisfied  is,  that  neither  was  presented  to  the  Court,  and 
not  that  neither  was  filed  with  the  clerk.  Either  or  both  may 
have  been  prepared  and  produced  upon  the  application,  and  the 
filing  of  them  neglected.  A  statement  agreed  to  by  the  parties, 
or  certified  to  by  the  Judge  who  made  the  order,  would  be  the  best 
and  only  proper  method  of  bringing  the  fact  before  this  Court. 

That  a  statement  or  bill  of  exceptions  was  necessary  in  this  case 
to  authorize  the  District  Court  to  grant  a  new  trial  is,  however,  a 
mistake.  When  the  ground  upon  which  the  new  trial  is  granted  is 
of  a  character  that  cannot  properly  be  presented  except  in  one  of 
those  methods,  it  is  conceded  that  it  should  be  so  presented.  But 
there  are  many  cases  in  which  a  new  trial  may  be  granted  simply 
upon  affidavit,  without  either  bill  of  exceptions  or  statement.  The 
first,  second,  third,  and  fourth  grounds,  upon  which  the  Court  is 
authorized  to  grant  a  new  trial,  by  Sec.  428,  above  referred  to, 
cannot  very  well  be  presented  except  upon  affidavit.  Suppose  the 
trial  took  place  in  the  absence  of  the  defendant,  that  fact  would  not 
be  brought  to  the  attention  of  the  Court  by  any  bill  of  exceptions, 
or  statements ;  it  could  not  very  well  be  presented  except  by  affi- 
davit. But  an  affidavit  showing  such  fact  would  strictly  be  neither 
a  statement  nor  bill  of  exceptions.  That  a  sufficient  showing  to 
warrant  a  new  trial  was  not  made  to  the  Court  by  affidavit  does 
not  appear  even  by  the  certificate  of  the  Clerk.  How  then  can 
the  order  made  by  the  Court  be  declared  to  be  erroneous,  and 
reversed  ?    The  presumption  is  that  the  Court  acted  correctly ; 
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no  showing  being  made  to  the  contrary,  such  action  cannot  be 
reversed. 

Bat  there  is  another  reason  why  the  order  most  be  aflSrmed. 
Sec.  426  of  the  Criminal  Practice  Act  provides  that :  "  When  any 
written  charge  has  been  presented  and  given  or  refused,  the  ques- 
tion or  questions  presented  in  such  charge  need  not  be^  excepted 
to,  nor  embodied  in  a  bill  of  exceptions,  but  the  written  charge 
itself,  with  the  indorsement  showing  the  action  of  the  Court,  shall 
form  part  of  the  record,  and  any  error  in  the  decision  of  the  Court 
thereon  may  be  taken  advantage  of  on  appeal,  in  like  manner  as  if 
presented  in  a  bill  of  exceptions.'* 

The  record  in  this  case  contains  the  written  charge  of  the  Judge, 
with  the  proper  indorsement  upou  it.  Any  questions  therefore 
made  upon  it,  or  upon  the  instructions  given  or  refused,  may  be 
reviewed  without  a  formal  bill  of  exceptions,  and  any  material  error 
in  the  charge,  likely  to  prejudice  the  defendant,  would  make  it  the 
duty  of  the  Court  below  to  grant  a  new  trial,  without  a  statement 
or  bill  of  exceptions  being  presented  to  it.  We  find  some  instruc- 
tions in  the  record  given  by  the  Court,  at  the  request  of  the  pro- 
secution, which  under  some  character  of  proof  would  be  erroneous. 
What  the  proof  was  we  do  not  know,  but  as  the  Court  below  set 
aside  the  verdict,  it  may  be  presumed  that  the  evidence  was  of 
such  character  as  to  make  some  of  the  instructions  incorrect.  At 
least  the  appellant,  whose  duty  it  was  to  affirmatively  show  that  the 
Court  below  erred  in  granting  a  new  trial,  has  not  done  so. 

The  order  granting  a  new  trial  must  therefore  be  affirmed. 

Bbattt,  C.  J.,  did  not  participate  in  the  above  decision. 
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WILLIAM  A.  RANKIN  et  aL,  Appellants,  v.  NEW  ENG- 
LAND AND  NEVADA  SILVER  MINING  COMPANY 
et  ale.,  Respondents. 

Intkrprktation  of  Contracts.  If  there  is  no  ambiguity  apparent  in  a  contract, 
the  words'  must  be  taken  in  their  usual  and  ordinary  signification,  and  the  con- 
tract interpreted  in  accordance  with  grammatical  rules. 

The  Same.  Where  the  language  employed  in  a  contract  is  clear  or  free  from 
ambiguity,  Ihe  Courts  are  bound  by  it,  and  cannot  look  beyond  it  for  motives  and 
intentions  not  expressed. 

Contract  bt  Agent  in  his  own  Name.  A  foreman  of  workmen  employed  in 
building  a  mill  for  a  Company,  not  being  furnished  with  certain  necessary  sticks 
of  timber,  wrote  to  a  third  person  to  procure  them,  and  was  answered  that  they 
would  be  furnished  if  he  would  guapintee  the  payment  of  the  expense  incurred 
in  getting  them ;  and  in  reply  ordered  them,  and  added  :  '*  I  will  comply  with 
your  request  as  to  pay :"  Held^  that  the  language  used  did  not  make  a  contract 
obligatory  upon  the  Company. 

Authority  of  Agent.  No  one  can  be  held  upon  a  contract  executed  by  another 
as  agent,  until  it  is  satisfactorily  shown  that  he  possessed  the  authority  to  act  for 
the  principal  in  that  particular  character  of  transaction. 

Evidence  of  Agency.  The  mere  fact  that  a  person  has  held  himself  out  as  the 
agent  of  another  and  transacts  business  in  his  name,  is  no  evidence  of  his  agency, 
unless  it  be  further  shown  that  he  does  so  with  the  knowledge  of  the  principal. 

Proof  of  Agents'  Authority.  Where  it  is  sought  to  establish  an  agent's  au- 
thority to  do  a  particular  act  by  proof  of  other  acts  done  and  recognized  by  the 
principal,  such  acts  must  either  be  of  a  character  similar  to  that  upon  which  it  is 
sought  to  charge  the  principal  or  tend  to  establish  a  general  power. 

Extent  of  Agents'  Power.  The  full  power  of  a  foreman  to  employ  workmen 
for  the  construction  of  a  mill  and  pay  them  for  their  services,  does  not  include  or 
imply  the  power  to  purchase  lumber  or  enter  into  contracts  respecting  it. 

Ratification  of  Act  of  Unauthorized  Agent.  Where  materials  furnished 
under  a  contract  with  an  unauthorized  agent  are  used  in  the  construction  of  a 
building,  it  must  be  shown  that  the  owner  of  the  building  was  cognizant  of  the 
transaction,  before  he  can  be  held  to  have  ratifi^ed  the  agent's  act  by  the  use  of 
the  materials. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  defendants,  the  ^'  New  England  and  Nevada  Silver  Mining 
Company,"  "  Boston  and  Reese  River  Silver  Mining  Company," 
and  "  Silver  Ledge  Mining  Company,"  were  corporations  organized 
in  New  York,  and  were  engaged  in  erecting  a  quartz  mill  at  New- 
ark, in  Lander  County.     Trefren  was  tiieir  managing  agent,  but 
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was  absent  much  of  the  time,  and  had  stated  to  the  plaintiff  Rankin 
that  in  his  absence  Griffin  had  charge,  and  when  he  had  business 
to  transact  to  go  to  him.  The  saw-mill  of  Hendrie  was  thirty  miles 
from  Newark ;  and  the  specific  caHons  from  which  the  plidntifib, 
Wm.  A.  Rankin  and  Thomas  C.  Nixon,  were  engaged  by  Hendrie 
to  haul  logs  were  within  three  miles  of  the  saw-mill.  Big  Gallon 
was  six  miles  from  the  saw-mill,  and  the  logs,  procured  there  with 
much  difficulty  by  the  plaintifis,  had  to  be  dragged  that  distance, 
half  of  which  was  an  up-grade.  The  amount  sued  for  was  eight 
hundred  and  fifty  dollars,  which  the  services  were  indisputably 
worth. 

The  other  facts  are  stated  in  the  opinion. 

Harry  L  Thornton  and  JD.  Cooper^  for  Appellants. 

So  far  as  the  record  shows,  the  defendants  were  engaged  in  no 
other  business  or  pursuit  than  erecting  the  quartz  mill  at  Newark. 
The  uncontradicted  testimony  is,  that  Griffin  was  acting  as  General 
Superintendent  of  the  work.  Is  this  not  enough  to  establish  his 
agency?  If  it  be  not,  then  no  agency  can  be  established  in  the 
absence  of  the  written  appointment.  If  Griffin  was  General  Super- 
intendent of  the  work  in  the  mill,  was  it  not  his  province,  his  most 
peculiar  province,  to  see  to  obtaining  the  necessary  material  to  be 
used  in  its  construction  ?  Was  not  his  act,  in  contracting  for  these 
timbers,  without  which  the  mill  could  not  be  completed,  and  the 
want  of  which  had  already  caused  the  work  fo  be  stopped,  most 
clearly  within  the  scope  of  his  duties  as  Superintendent  ?  If  it 
was  not,  what  act  would  come  within  the  scope  of  the  duties  of  a 
Superintendent,  a  General  Superintendent,  of  any  work  ? 

There  is  another  phase  in  which  the  case  may  be  considered. 
Can  it  be  possible  that  Courts  of  Justice  will  see  such  a  door,  as 
this  would  present,'  thrown  open  to  defraud  and  entrap  the  public  ? 
Can  a  corporation  put  a  man  ostensibly  in  charge  of  its  business, 
hold  him  out  to  the  world,  by  virtue  of  the  position  he  occupies,  as  its 
agent  or  superintendent,  allow  him  to  go  on  and  enter  into  contracts, 
allow  them  to  be  performed,  receive  all  the  benefits  of  their  per- 
formance, and  then  turn  round  and  say  to  those  who  have  honestly 
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contracted  and  faithfully  performed,  when  thej  seek  compensation 
for  their  labor,  dervice  and  expenditures :  '^  This  man  was  not 
our  agent.  True,  we  have  received  the  benefit  of  your  labor,  are 
now  enjoying  it ;  but  it's  your  mistake  in  treating  with  this  man, 
simply  because  you  found  him  in  charge  of  our  aflfairs."  To  hold 
that  the  appellants  here  did  not  make  out  a  case  of  agency  in 
Grijfin  in  the  Court  below,  would  result  in  precisely  what  I  have 
suggested ;  and  no  man  would  be  safe  in  dealing  with  any  supposed 
or  actual  agent  until  he  had  seen  his  actual  authority  to  act.  It 
would  place  a  most  serious  restriction  upon  trade  and  commerce ; 
be  the  bane  of  every  country  where  such  a  doctrine  was  permitted 
to  obtain,  and  especially  in  those  communities  where  large  capital 
is  necessary  to  the  development  of  their  wealth,  and  where  corpo- 
rations are  a  necessity. 

Griffin  was  placed  in  charge  of  the  defendants'  property ;  he  oc- 
cupied the  public  office  of  the  defendants,  and  was  thus  publicly 
held  out  to  the  world  tD  be  their  agent.  All  this,  and  especially 
when  taken  with  the  declaration  of  Trefren,  the  Managing  Agent 
of  these  Gon^panies,  to  Rankin,  that  Griffin  had  charge  of  every- 
thing in  his  absence,  accompanied  by  the  direction  to  go  to  him 
when  he  had  any  business  to  do,  was  enough  to  establish  the  au- 
thority of  Griffin ;  as  here  was  not  merely  an  ostensible  holding 
him  out  as  an  agent,  but  a  declaration  that  he  was  so,  and  a  direc- 
tion to  go  to  him  as  agent.  Can  it  be  that  this,  coming  from  the 
General  Agent,  is  insufficient  to  fix  his  authority  ?  (Dunlap's  Pa- 
ley's  Agency,  (4th  ed.)  162,  note  (1);  192,  note  (1);  200,201, 
text  and  notes ;  171  and  note  (o);  324,  198,  4  note  (1),  273  ; 
Anderson  v.  Coonly^  21  Wend.  279 ;  Lightbody  v.  North  Ameri- 
can  Ins.  Co.^  23  Wend.  22 ;  Angel  &  Ames  on  Corporations, 
Sees.  284,  297,  (5th  ed.);  1  Parsons  on  Contracts,  41,  42,  43 
and  44 ;  11  Vermont,  477  ;  4  Met.  529 ;  Story  on  Agency, 
Sec.  61.) 

But  supposing  that  Griffin  had  no  authority,  were  not  the  subse- 
quent acts  of  the  defendants,  in  receiving  and  using  and  now  enjoy- 
ing the  benefits  of  the  timber  produced  by  their  labor,  a  ratification 
of  the  act  of  Griffin  in  making  the  contract  ?  If  it  be  claimed 
that  Griffin  exceeded  his  authoritv,  because  there  existed  a  contract 
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with  Hendrie  to  furnish  lumber  for  the  Newark  mill,  the  claim, 
under  the  circumstances,  is  without  force  or  reason.  It  was  a 
matter  of  indifference  whether  there  was  a  contract  with  Hendrie 
or  not.  He  was  not  fulfilling  it,  if  there  were.  Work  had  been 
stopped  because  the  proper  kind  of  timber  was  not  being  produced. 
(Parsons  on  Contracts,  45  to  47 ;  Bodgers  v.  Knedand^  10  Wend. 
248.) 

Another  suggestion  presents  itself,  namely:  That  there  are 
necessities  in  the  affairs  of  men  and  business  that  enlarge  the  scope 
of  the  duties  of  a  servant  or  subordinate,  and  warrant. him  to  do 
acts  under  one  state  of  circumstances  which  he  would  not  be  justi- 
fied in  doing  under  others.  Necessities  arise  in  almost  every  busi- 
ness requiring  prompt  and  decisive  action,  or  perhaps  irreparable 
loss.  In  such  cases,  it  is  the  duty  of  the  party  in  charge,  however 
limited  his  authority,  to  act ;  and  when  he  does  act,  his  principal  is 
bound.  The  law  recognizes  and  reason  approves  this  rule ;  and  we 
claim  that  the  necessities  of  this  case,  even  in  the  absence  of  any 
general  authority,  would  not  only  have  justified  Griffin,  but  bound 
the  defendants.  (Dunlap's  P^-ley's  Agency,  170,  note,  and  cases 
cited ;  Story  on  Agency,  Sec.  63.) 

Wren  and  Croyland^  for  Respondents. 

The  only  evidence  of  a  contract  is  the  letter  from  Rankin  to 
Griffin,  requesting  him  (Griffin)  to  guarantee  payment  for  the 
extra  labor  of  hauling  the  timber  from  Big  Gaiion,  and  the  answer 
of  Griffin  that  he  would  comply  with  his  request  as  to  pay.  Parol 
evidence  was  not  admissible  to  show  that  Griffin  intended  to  con- 
tract for  defendants.  (^Chase  v.  Savage  S.  M,  Co,^  2  ^ev.  9; 
Oilliff,  Mott  ^  Co.  V.  Lake  Bigler  Boad  Co.,  2  Nev.  214.) 
Griffin  was  superintendent  of  the  construction  of  the  mill,  and  had 
no  authority  to  contract  for  materials  for  the  construction  of  the 
mill,  much  less  to  modify  a  contract  already  made  by  Trefren,  who 
had  authority.  It  was  not  shown  that  Griffin  had  in  any  instance 
made  a  contract  for  materials,  nor  that  he  was  held  out  by  Trefren 
as  having  authority  so  to  do. 

The  contract  being  unauthorized,  did  the  defendants  afterwards 
ratify  it  ?    In  order  to  do  so,  they  must  have  been  fully  informed 
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of  all  the  facts  connected  with  the  contract,  and  then  must  have 
acquiesced  or  remained  silent  for  such  a  length  of  time  as  would 
have  created  the  presumption  that  thej  approved  of  and  ratified  it, 
or  thej  must  have  ratified  it  in  clear  and  explicit  language ;  or 
they  must  have  received  and  retained  the  benefit  of  it.  It  will  not 
be  contended  that  they  ratified  it  either  by  acquiescence  or 
expressly ;  did  they  do  so  in  the  other  manner  ?  Trefren  con- 
tracted with  Hendrie  to  furnish  all  the  lumber  and  timber  necessary 
in  the  construction  of  defendants'  mill,  to  be  delivered  at  the  mill 
at  a  stipulated  price.  Hendrie  contracted  with  plaintifis  to  haul 
the  logs  out  of  which  the  lumber  and  timbers  were  to  be  sawed,  at 
his  (Hendrie's)  saw-mill,  and  after  the  lumber  and  timber  was 
sawed,  to  deliver  it  at  defendants'  mill,  in  accordance  with  the  con- 
tract between  Hendrie  and  defendants.  Hendrie  was  bound  to 
furnish  the  timbers  to  defendants,  and  defendants  were  bound  to 
receive  them.  All  the  benefit  defendants  received  was  indirect 
and  only  advanced  the  completion  of  their  mill,  and  was  of  such  a 
nature  that  they  could  not  avoid  receiving  it.  Hendrie  was  the 
party,  if  any  one,  directly  benefited. 

By  the  Court,  Lewis,  J. 

The  defendants,  who  were  erecting  a  quartz  mill  in  the  county 
of  Lander,  entered  into  a  contract  on  the  10th  day  of  March,  a.d. 
1867,  with  one  Olen  Hendrie,  whereby  for  certain  stipulated  prices 
he  agreed  to  deliver  to  them  all  the  lumber  and  timber  necessary 
for  the  purpose  of  completing  the  mill. 

To  further  the  fulfillment  of  this  contract,  Hendrie  employed  the 
plaintiffs  to  supply  his  saw-mill  with  the  necessary  logs,  and  also 
to  haul  the  timber  when  sawed  into  the  proper  dimensions,  to  the 
site  of  the  defendants'  quartz  mill.  The  defendants  were  in  no 
wise  connected  with  this  arrangement,  or  contract  between  Hendrie 
and  the  plaintiffs.  However,  in  a  few  days  after  the  plaintifis  had 
commenced  delivering  the  lumber  to  the  defendant,  G.  P.  Griffin, 
who  seems  to  have  been  superintending  the  erection  of  the  mill, 
wrote  to  the  plaintiffs,  informing  them  that  there  were  thirty-nine 
sticks  of  timber  ordered  from  Hendrie  which  had  not  been  deliv- 
ered, and  that  he  was  much  in  need  of  them,  as  tiie  mill  frame 
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could  not  be  put  up  until  they  were  received.  This  letter  waa  an- 
swered by  the  plaintiff  Rankin,  who  stated  that  the  timbers  needed 
were  not  to  be  had  at  the  place  where  they  were  then  engaged  in 
cutting,  and  that  he  was  not  authorized  by  Mr.  Hendrie  to  procure 
timber  from  any  other  locality ;  that  he  did  not  feel  warranted  in 
going  to  Big  Caflon,  where  the  timbers  could  be  had,  because  it 
would  be  very  expensive  to  Mr.  Hendrie.  The  letter  concludes 
with  an  offer  to  procure  the  sticks  if  Griffin  would  guarantee  that 
tlie  plaintiffs  should  be  paid  the  extra  expense  incurred  in  getting 
them.  It  also  appears  from  this  letter  that  Hendrie  was  absent 
from  the  saw-mill  at  the  time  of  this  correspondence,  and  that  the 
plidntiff  Nixon  was  left  in  charge  of  his  business,  which  probably 
accounts  for  Griffin's  writing  to  the  plaintiff  Rankin,  instead  of ' 
Hendrie.     In  reply  Griffin  wrote  the  following  letter : 

^^  Go  ahead  with  all  possible  speed  in  getting  out  the  timbers. 
Put  Horton  and  Hays  on  with  you,  and  I  will  comply  with  your 
request  as  to  pay." 

The  timbers  were  then  procured  and  delivered  at  the  proper 
place  for  the  defendant ;  and  this  action  is  brought  to  recover  the 
increased  or  extra  expense  incurred  in  getting  them,  which  was 
proven  to  be  about  eight  hundred  dollars. 

The  plaintifis  were  nonsuited,  and  judgment  for  costs  rendered 
against  them,  from  which  they  appeal  to  this  Court. 

The  nonsuit  was  properly  granted,  and  is  sustainable  upon  two 
distinct  grounds :  ilrst,  upon  the  failure  to  show  that  Griffin  en- 
tered into  a  contract  on  behalf  of  defendant ;  and|  second,  admit- 
ting him  to  have  contracted  on  their  behalf,  it  was  not  shown  that 
he  possessed  the  authority  to  bind  them  by  any  such  contract. 

Language,  although  not  a  perfect  medium  of  thought  or  inten- 
tion, is  yet  the  most  perfect  which  we  possess.  Whenever  it  is 
employed  in  any  legal  instrument  it  must  be  taken  as  the  expres- 
sion of  the  real  intention  or  thought  of  the  person  using  it.  K 
there  be  no  ambiguity  apparent,  the  words  must  be  taken  in  their 
usual  and  ordinary  signification,  and  the  context  interpreted  in  ac- 
cordance with  grammatical  rules.  When,  therefore,  a  person  has 
clearly  expressed  one  thing  in  his  contract,  no  Court  has  the  right 
to  say  that  something  else  was  intended.    No  doubt  an  expression 
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k  often  the  very  opposite  of  what  is  really  intended,  but  that  is  a 
mishap  which  generally  finds  no  remedy  in  the  Courts.  When  the 
language  employed  is  clear,  or  free  from  ambiguity,  the  Courts  are 
bound  by  it,  and  cannot  look  beyond  it  for  motives  and  intentions 
not  expressed.  To  place  the  interpretation  upon  the  correspond- 
ence between  GriflSn  and  the  plaintiff  in  this  case,  which  counsel 
for  appellants  contend  for,  would  be  to  ignore  entirely  the  language 
employed  by  the  parties,  and  to  make  an  entirely  new  contract  for 
them. 

The  pkintiife  write  to  Griffin  that  they  would  procure  certain 
timbers  if  he  would  guarantee  the  payment  of  the  extra  expense. 
Griffin  replies,  "  I  will  comply  with  your  request  as  to  pay." 

The  appellants  did  not  ask  the  guarantee  of  the  New  England 
and  Nevada  Company,  but  simply  for  that  of  Griffin,  and  in  his 
reply  he  does  not  pretend  to  represent  any  one  but  himself.  He 
does  not  say  the  New  England  and  Nevada  Company  "  will  com- 
ply with  your  request  as  to  pay,"  but  I  will  do  so. 

We  do  not  see  how  it  is  possible  to  interpret  this  language  so  as 
to  make  of  it  a  contract  obligatory  upon  the  defendants.  If  the 
plaintifis  desired  the  guaranty  of  the  defendants  they  certainly  did 
not  ask  for  it.  Nor  did  Griffin  by  a  single  word  indicate  an  inten- 
tion to  give  it ;  hence  these  letters  do  not  seem  to  warrant  the 
construction  placed  upon  them  by  counsel  for  appellants.  But  ad- 
mitting that  they  do,  the  failure  to  prove,  that  Griffin  had  the 
authority  to  act  for  the  defendants  in  such  a  transaction  still  re- 
mains an  insu{jtrable  obstacle  to  the  plaintifis'  right  of  recovery. 
No  man  can  be  held  upon  a  contract  executed  by  another  as  agent 
until  it  is  satisfactorily  shown  that  he  possessed  the  authority  to  act 
for  the  principal  in  that  particular  character  of  transaction.  If  it 
be  shown  that  he  is  intrusted  with  general  powers,  he  has  all  the 
implied  powers  which  are  within  the  scope  of  the  employment ; 
but  if  his  powers  are  special  and  limited,  the  principal  is  not  bound 
by  any  acts  of  the  agent  not  strictly  within  the  authority  expressly 
conferred  upon  him.  And  the  mere  fact  that  a  person  has  held 
himself  out  as  the  agent  of  another,  and  transacted  business  in  his 
name,  is  no  evidence  of  his  agency  unless  it  be  further  shown  that 
he  did  so  with  the  knowledge  of  the  principal. 
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When,  therefore,  no  express  power  of  attorney  is  proven,  but  it 
is  sought  to  establish  the  agent's  authority  to  do  a  particular  act 
by  proof  of  other  acts  done  and  recognized  .by  the  principal,  such 
acts  must  either  be  of  a  character  similar  to  that  upon  which  it  is 
sought  to  charge  the  principal,  or  tend  to  establish  a  general  power. 
To  illustrate :  K  the  personal  property  of  a  person  be  sold  by  one 
claiming  to  act  as  the  agent  of  the  owner,  and  it  becomes  neces- 
sary to  establish  his  power  to  do  so,  it  might  be  done  by  proof, 
either  of  express  authority  or  of  other  sales  which  had  been  recog- 
nized by  the  owner ;  but  that  he  had  at  some  time  previous  exe- 
cuted a  promissory  note  as  the  agent  of  such  owner,  who  had  ap- 
proved the  act  and  paid  the  note,  would  be  no  evidence  whatever 
of  his  right  or  authority  to  sell  property.  If  such  a  great  variety 
of  acts  can  be  shown  as  would  reasonably  lead  to  the  belief  that  the 
agent  is  invested  with  general  powers,  it  may  be  admissible  to  do 
so.  But  a  few  acts,  and  those,  too,  naturally  belonging  to  one  par- 
ticular branch  or  character  of  business,  would  be  no  evidence  what- 
ever of  the  power  to  act  beyond  the  scope  of  business  to  which 
such  acts  are  naturally  connected.  In  this  case  the  plaintiffs  sought 
to  establish  Griffin's  authority  to  enter  into  the  contract  sued  on, 
on  behalf  of  the  defendants,  by  evidence  that  he  employed  men  in 
the  construction  of  the  defendants'  mill  and  paid  them  for  services 
so  rendered ;  that  he  acted  as  foreman  of  the  work  on  the  mill, 
and  in  the  absence  of  the  managing  agent  acted  as  Superintendent. 

This  certainly  does  not  tend  to  establish  the  authority  claimed 
for  Griffin,  for  he  may  have  had  full  power  to  employ  workmen  at 
the  mill  and  to  pay  them  for  their  services  without  possessing  any 
authority  whatever  to  purchase  lumber,  or  to  enter  into  contracts 
respecting  it,  on  behalf  of  the  defendants.  As  foreman  at  the  mill 
he  would  not  necessarily  possess  such  power  or  right;  at  least,  in 
the  absence  of  proof,  it  cannot  be  presumed- that  he  did.  The  em- 
ployment of  men,  the  payment  of  their  wages,  and  the  manage- 
ment of  affiiirs  about  the  mill,  were  the  only  duties  which,  as  fore- 
man, seem  to  have  been  imposed  upon  him.  That  as  foreman  he 
had  a  right  to  contract  on  behalf  of  the  defendants  for  timber  is  not 
in  anywise  shown. 

The  evidence  that  he  employed  or  paid  the  workmen  on  the  mill 
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tended  no  more  to  establish  his  right  to  enter  into  a  contract,  like 
the  one  here  involved,  than  the  proof  of  the  execation  of  the  note 
would  tend  to  establish  the  right  to  sell  the  property  in  the  case 
supposed. 

Admitting  Trefren's  authority  to  enter  into  a  contract  of  this 
character  on  behalf  of  the  defendants,  and  his  right  to  delegate 
such  power  to  another,  still  we  have  no  evidence  in  the  record  that 
such  power  ever  was  given  to  Griffin  by  Trefren.  The  only  testi- 
mony in  any  way  bearing  in  that  direction  is  the  general  statement 
of  one  or  two  witnesses  that  Griffin  acted  as  Superintendent  whilst 
Trefren  was  absent.  By  what  authority  he  acted  as  such  does 
not  appear,  or  what  authority  was  conferred  npon  him  is  nowhere 
shown.  One  of  the  witnesses  also  testified  that  one  Cox  acted  in 
Trefren's  place  whilst  he  was  absent.  Whether  either  of  them 
acted  for  Trefren  by  his  authority  does  not  appear  to  have  been 
proven. 

It  is  argued,  however,  that  by  the  acceptance  and  use  of  the 
timber  by  the  defendants  they  ratified  the  act  of  Griffin  and  are, 
therefore,  liable  for  the  extra  cost  of  the  lumber.  But  the  answer 
to  this  position  is,  it  was  not  shown  that  the  defendants  were  cogni- 
zant of  the  transaction  before  the  timbers  were  used.  There  could 
be  no  ratification  by  them  without  a  full  knowledge  of  the  transac- 
tion, and  after  the  timbers  were  used  it  was  out  of  their  power  to 
return  them.  They  had  contracted  with  Hendrie  for  the.  same  kind 
of  timbers,  and  if  delivered  by  him  in  accordance  with  his  contract 
they  would  be  liable  to  him  for  their  contract  price. 

The  evidence  taken  together  would  not  support  a  verdict  for  the 
plaintiflfe..    The  nonsuit  was  therefore  properly  granted. 

Judgment  affirmed. 

Johnson,  J. 

I  think  it  is  very  clear  from  the  showing  made  that  the  contract 
relied  on  was  entered  into  by  Griffin  on  his  own  behalf,  and  not  for 
defendants.  And  upon  this  feature  of  the  case  I  concur  in  the 
reasoning  and  conclusions  attained  in  the  opinion  of  Justice  Lewis. 

Upon  the  second  point,  as  to  the  authority  of  Griffin  to  contract 
for  the  company,  I  do  not  understand  the  testimony  to  be  of  the 
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limited  character  given  to.it  by  my  associate,  and  therefore  per- 
haps draw  different  conclusions  from  the  testimony  as  I  gather  it 
firom  the  record.  But  as  the  first  point  must  determine  this  ap- 
peal, it  is  not  material  now  to  inquire  as  to  the  facts  shown  at  the 
trial  and  bearing  on  either  of  the  other  points  made  by  counsel. 
Therefore  I  join  in  the  order  of  affirmance. 


JOSEPH   TRENCH  et  ah,  Appellants,  v.   CHARLES   L. 

STRONG  et  cda.y  Respondents. 

• 

Second  Rehearing.  Where  an  order  refusing  a  new  trial  in  a  District  Court  of 
the  Territory  of  Nevada  was  appealed  to,  and  the  order  affirmed  by,  the  Terri- 
torial Supreme  Court,  which  also  denied  a  petition  for  rehearing  and  issued  a 
remittitur,  and  on  appeal  in  the  same  case  to  the  United  States  Supreme  Court 
was  dismissed,  on  the  ground  that  such  a  judgment  would  not  be  reviewed  by 
that  Court,  the  mandate  of  which  was  filed  in  this  as  the  successor  of  the  Ter- 
ritorial Supreme  Court :  Held,  that  a  petition  for  a  rehearing  of  the  appeal  to 
the  Territorial  Supreme  Court  should  not  be  entertained. 

The  Samk.  To  sanction  the  practice  of  filing  a  second  petition  for  rehearing  would 
be  mischievous  and  should  not  be  permitted,  except  to  correct  a  palpable  error 
and  grievous  wrong. 

"Sit  Finis  Litioh."  It  is  better  that  an  erroneous  decision  should  stand  than 
that  none  should  be  relied  on  as  final. 

Form  op  Rimittitur.  No  peculiar  form  or  nice  technical  exactness  is  required  in 
a  remittitur. 

Evidence  of  Authority  to  Issue  Remittitur.  The  mere  fact  that  a  remittitur 
appears  to  have  been  issued  before  a  decision  refusing  a  petition  for  rehearing 
was  filed,  is  not  sufficient  evidence  that  it  was  issued  without  authority. 

Application  for  leave  to  file  a  petition  for  rehearing  upon  an 
appeal  to  the  Territorial  Supreme  Court. 

The  cause  was  originally  tried  in  the  District  Court  of  the  First 
District  of  the  Territory  of  Nevada,  Storey  County.  It  resulted 
in  a  verdict  and  judgment  for  defendants.  A  motion  by  plaintifls 
for  a  new  trial  was  overruled,  and  on  appeal  to  the  Supreme  Court 
of  the  Territory  that  order  was  aflSrmed.  A  petition  for  rehearing 
was  filed  in  that  Court  and  denied ;  but  the  decision  denying  it 
was  not  filed  until  several  days  after  the  remittitur  to  the  Court 
below  had  been  issued. 

Other  facts  and  proceedings  are  stated  in  the  opbion. 
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Williams  and  Bixler,  for  Appellantft  and  Applicants,  contended 
that  the  Court  has  the  power  to  grant  this  motion ;  and  having  the 
power,  it  should  exercise  it  in  the  manner  requested.  It  has  the 
power,  because  it  has  succeeded  the  Territorial  Court  to  the  extent 
of  being  able  to  exercise  all  jurisdiction  which  that  Court  could 
exercise  were  it  still  in  existence,  or  could  have  exercised  at  the 
time  it  ceased  to  exist ;  and  that  Court  could  have  exercised  the 
jurisdiction.  (^Hastings  v.  Johnson^  2  Nev.  190 ;  Sparrow  and 
Trench  v.  Strong  et  aU.^  3  Nev.  — .) 

•An  application  by  "petition  for  rehearing"  is  simply  a  motion, 
which  is  governed  by  the  rules  applicable  to  all  other  usual  and 
ordinary  motions.  The  granting  or  refusing  of  the  motion  is  an 
order.  If  the  order  is  not  final,  or  in  other  words  if  by  the  rules 
of  law  it  is  not  res  judicata^  the  motion  may  be  renewed.  It  may 
be  renewed  upon  the  same  papers ;  but  Courts  will  be  more  reluc- 
tant to  grant  leave  to  renew,  when  the  application  is  based  upon  the 
papers  previously  used,  than  when  new  evidence  is  proposed. 
(^Smith  V.  Spalding^  3  Howard  Pr.  R.  340 ;  White  v.  Monroe,  33 
Barb.  S.  P.  61-653 ;  Dolfus  v.  Frosch,  5  Hill,  493 ;  Mitchell  v. 
Allen  J  12  Wend.  290,  and  Bellinger  v.  Martindale^  8  Howard's 
Pr.  R.  113.) 

This  Court  being  the  successor  of  the  late  Territorial  Supreme 
Court  as  to  cases  similar  to  this,  (U.  S.  Statutes  at  Large,  vol.  13, 
p.  44,)  has  received  the  mandate  of  the  Supreme  Court,  provided 
for  in  the  Act  cited,  and  is  directed  to  take  such  further  action  as 
justice  dictates.  The  ends  of  justice  demand  an  examination  of 
this  case  upon  its  merits,  and  with  a  determination  that  the  right 
shall  prevail. 

In  the  case  of  Runkle\  Lichenstien  et  al,  v.  Graylordj  this  Court 
entertained  a  petition  for  rehearing  in  a  cause  previously  decided 
by  the  Territorial  Supreme  Court. 

Under  the  mandate  of  the  Supreme  Court  further  proceedings 
must  be  had  here.  This  Court  ought  either  to  enforce  the  former 
judgment,  or  else  render  another.  It  cannot  act  intelligently  in 
the  premises  without  an  examination  of  the  case,  and  the  most  satis- 
factory process,  both  to  the  parties  and  the  Court,  will  be  to  open 
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the  case,  and  have  a  free  full  heariDg  upon  the  merits.     No  legal 
injury  can  be  done  by  that  course. 

C.  J,  Hillyer^  for  Respondents. 

1.  The  proposition  that  this  Court  is  the  successor  of  the  Ter- 
ritorial Court,  and  may  do  in  reference  to  this  case  whatever  its 
predecessor  might  have  done  had  its  existence  continued  to  the 
present  time,  is  not  disputed. 

2.  The  power  of  this  Court  to  grant  this  motion  is  denied.  A 
petition  for  rehearing  having  been  made  and  denied  in  1863,  and 
a  remittitur  having  been  duly  issued  and  filed  in  the  Court  below, 
this  Court  lost  thereby  its  jurisdiction  of  the  case.  {Rowland  v. 
KreyenhageUy  24  Cal.  52 ;  Martin  v.  Wilson^  1  Comstock,  240 ; 
Ddaplaine  v.  Bergen^  7  Hill,  591 ;  Browder  v.  Mc Arthur^  7 
Wheaton,  68.) 

Even  had  no  remittitur  issued,  the  Court  could  not  have  reviewed 
their  order  denying  a  rehearing,  unless  some  motion  to  that  effect 
had  been  made  before  the  lapse  of  t(ie  term  at  which  the  motion 
was  refused.  (i>g  Castro  v.  Richardson,  25  Cal.  60,  and  cases 
there  cited ;  Killip  v.  Umpire  Co.,  2  Nev.  34.) 

The  authorities  cited  by  plaintiff's  counsel  are  not  applicable  to 
the  case  at  bar.  A  petition  for  rehearing  cannot  be  classed  with 
motions  of  the  character  referred  to  in  these  cases.  If  it  be  called 
a  motion,  it  is  a  motion  to  vacate  a  judgment.  To  say  tjiat  this 
motion  may  be  renewed  at  discretion,  is  to  deny  that  a  Judgment 
ever  becomes  res  judicata.  The  argument  would  lead  to  the 
absurd  conclusion  that  each  of  the  former  judgments  of  this  Courts 
in  cases  where  a  petition  for  rehearing  has  been  filed,  is  still  open 
to  review  and  reversal  by  the  indirect  means  of  a  motion  to  renew 
tiie  motion  for  rehearing. 

3.  The  reasons  given  why  the  Court  should  take  this  unprece- 
dented  action  are  novel : 

1st.  It  is  said  the  mandate  of  the  Supreme  Court  of  the  United 
States  requires  that  some  action  should  be  taken.  The  mandate  is 
in  the  usual  form.  It  advises  this  Court  that  the  writ  of  error  was 
dismissed  for  the  reason  that  the  appellate  Court  had  no  jurisdic- 
tion of  the  appeal.  It  is  plain  that,  the  Supreme  Court  never 
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having  had  jurisdiction  of  the  appeal,  the  case  stands  and  must  be 
treated  in  this  Court  precisely  as  if  no  appeal  had  ever  been 
attempted. 

..  2d.  It  is  said  that  no  legal  injury  can  be  done  by  a  re-examina- 
tion, because,  if  the  former  judgment  is  right,  it  will  stand,  and  if 
wrong,  it  ought  not  to  stand.  This  view  of  the  subject  is  most 
refreshing,  and  to  a  lawyer  decidedly  captivating.  It  opens  up  a 
new  and  limitless  field  of  operations.  The  inconvenience  of  waiting 
for  new  clients  can  be  obviated  by  wiping  the  dust  from  his  pre- 
served records  of  former  encounters,  and  thence  renewing  the  old 
ones.  If  by  chance  he  finds  nothing  to  be  dissatisfied  with  in  his 
own  files,  a  careful  search  through  the  volumes  of  reports  in  his 
library  cannot  fail  of  satisfying  his  taste  for  criticism  and  his  ambi- 
tion for  business.  The  labor  of  search  even  may  be  spared,  for  in 
the  table  of  overruled  cases  he  will  find  abundant  material  ready 
prepared  for  use. 

Williams  and  Bixler,  foi;  Appellants,  in  reply : 

1.  It  is  claimed  that  the  lapse  of  the  term  at  which  the  motion 
for  rehearing  was  denied,  precludes  the  granting  of  this  motion. 
The  tjases  cited,  which  it  is  claimed  sustain  the  proposition, 
only  cited  that  a  motion  to  amend  a  record  of  a  Court  will  not  be 
entertained  after  the  adjournment  of  the  term  at  which  the  record 
was  made,  unless  the  amendment  can  be  made  from  the  record 
itself.  If  the  proposition  were  correct,  then  applications  for  rehear- 
ing, in  cases  where  the  judgments  are  rendered  upon  the  last  day 
of  the  term,  could  not  be  entertained,  unless  the  precaution  should 
be  observed  of  making  an  order  allowing  them.  There  is  no  rule 
of  Court  fixing  the  time  within  which  such  applications  shall  be 
made,  but  as  the  issuance  of  a  remittitur  is  forbidden  until  after 
the  expiration  of  ten  days,  it  is  doubtless  intended  that  motions  for 
rehearing  must  be  filed  within  that  time.  The  issuance  of  the  re- 
mittitur alone  fixes  the  period  at  which  the  right  to  file  a  petition 
for  rehearing  ceases.  (Opinions  of  Cabell  and  Brooke,  JJ.,  in 
Towner  v.  Lane*s  Admin,,  9  Leigh  (Virginia)  284  ;  4  Smedes 
and  Marshall,  730 ;  Rowland  v.  Kreyenhagen^  24  Cal.  p.  52)  ; 
in  Land  v.  Wickham^  (1  Paige  Ch.  R.  256),  these  motions  for 
rehearing  were  entertained. 
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2.  It  is  admitted  that  the  issuance,  properly,  of  a  remittitur 
from  the  Court  of  last  resort,  ousts  it  of  further  jurisdiction  of  the 
cause,  and  precludes  it  from  taking  further  action ;  but  the  docu- 
ment issued  was  not  a  remittitur  ;  and  if  it  had  been,  it  was  im- 
properly issued,  and  would  be  disregarded,  or  if  necessary,  recalled. 
The  document  termed  a  remittitur,  was  simply  a  certificate  copy  of 
the  judgment  of  the  Supreme  Court.  "  Remittitur"  is  a  techni- 
cal term  ;  it  means  something  more  than  a  simple  copy  of  the  judg- 
ment certified  to  be  correct.  (^Br<ywn  v.  Clark^  3  John.  443  ;  8 
Bacon's  Ab.  title  Error,  34,  36  ;  2  Tidd's  Practice,  title  Error, 
1219, 1245.) 

The  paper  presented  by  respondents  as  a  remittitur,  is  not  a 
technical  remittitur,  nor  is  it  the  certificate  mentioned  in  the  statute 
of  the  Territorial  Legislature  relating  to  the  subject.  (Statute  of 
1801,  365,  415.) 

Again :  The  Territorial  Supreme  Court  being  an  intermediate 
appellate  Court,  cannot  issue  its  remittitur  to  the  Court  below, 
until  the  time  for  appealing  from  its  judgment  has  expired.  This 
must  be  the  case  if  the  original  record  is — in  contemplation  of 
law — transmitted  from  one  Court  to  the  other  ;  because,  if  the  in- 
termediate Court  may  return  the  record  to  the  Court  from  whence 
it  came,  then  it  may  place  it  beyond  its  power  to  comply  with  a 
writ  of  en-or  from  the  Court  of  last  resort,  requiring  it  to  transmit 
the  record  to  that  Court.  In  this  cause  the  amount  in  controversy 
authorized  a  writ  of  error  to  the  U.  S.  Supreme  Court,  but  at  the 
time  the  writ  was  sued  out  there  was — according  to  the  theory  of 
the  other  side — ^no  record  in  the  Territorial  Supreme  Court  to 
transmit,  the  Clerk  having  previously  disposed  of  it  by  a  return  to 
the  District  Court  for  Storey  County. 

Again :  The  Clerk  of  the  Territorial  Supreme  Court  issued  the 
so-called  remittitur,  at  a  time  when  a  motion  for  rehearing  was 
pending  in  that  Coiyt.'  His  act  in  doing  so  was  irregular,  if  not 
absolutely  void,  and  should  be  disregarded.  (  Grogan  v.  Kuckle, 
1  Cal.  193  ;  Mateer  v.  Brovm^  ibid,  231 ;  Rowland  v.  Kret/enha- 
ffen,  24  Cal.  52,  and  cases  there  cited  ;  Newton  y.  Hdrrisj  8  Barb. 
810  ;  Legg  et  al.  v.  Overhaugh  et  aLj  4  Wendall,  188.) 
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By  the  Court,  Lewis,  J. 

This  action  was  brought  in  the  year  1868,  to  recover  a  portion 
of  the  mining  ground  now  occupied  by  the  Yellow  Jacket  Com- 
pany, tried  in  that  year,  and  a  verdict  rendered  in  favor  of  the 
defendants ;  a  motion  for  a  new  trial  was  duly  made,  overruled, 
and  an  appeal  taken  to  the  Supreme  Court  of  the  Territory,  and 
by  it  the  order  below  was  affirmed.  From  that  judgment,  affirming 
the  order  of  the  lower  Court,  the  appellants  took  an  appeal  to  the 
Supreme  Court  of  the  United  States.  But  that  Court  dismissed 
the  appeal  upon  the  ground  that  an  appeal  from  the  judgment  of 
the  Territorial  Supreme  Court  affirming  an  order  refusing  a  new 
trial  could  not  be  reviewed  by  it.  The  remittitur  is  sent  to  this 
Court  as  the  successor  of  the  Territorial  Supreme  Court,  and  now, 
as  it  is  claimed  that  this  Court  has  jurisdiction  of  the  case,  counsel 
for  appellant  asks  permission  to  file  a  petition  for  rehearing,  upon 
the  appeal  to  the  Territorial  Supreme  Court. 

This  proceeding  is  certainly  a  very  unusual  one,  although  per- 
haps not  entirely  without  precedent.  We  have,  however,  concluded 
that  it  would  be  mischievous  in  the  extreme  to  sanction  the  practice 
of  filing  a  second  petition  for  rehearing  in  any  cause  whatever,  at 
least  that  it  should  not  be  permitted  except  to  correct  a  palpable 
error  and  grievous  wrong ;  and  that  too  only  when  the  Judges  allow- 
ing it  are  entirely  familiar  with  the  case  and  the  decision  which 
they  are  asked  to  reconsider.  The  present  Judges  of  this  Court 
know  nothing  of  the  merits  of  this  action,  nor  of  the  grounds  upon 
which  the  Territorial  Supreme  Court  based  its  judgment.  It  would 
be  unsatisfactory,  to  say  the  least,  to  grant  a  re-argument  upon 
what  might  now  be  learned  from  the  incomplete  and  imperfect  rec- 
ords which  were  then  kept  of  the  proceedings  of  the  Court.  It  is 
possible  that  some  matter  may  have  been  presented  to  the  consider- 
ation of  that  tribunal  which  the  record  here  does  not  disclose,  about 
which  the  present  Court  knows  nothing,  and  which  may  have  been 
fully  sufficient  to  warrant  the  decision.  Thi^  consideration  alone 
weighs  heavily  against  the  appellants  in  this  application. 

It  is  better  that  an  erroneous  decision  should  stand  than  that 
none  should  be  relied  on  as  final.  When  a  cause  has  been  taken 
to  the  tribunal  of  last  resort,  and  there  disposed  of,  the  person  in 
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whose  favor  the  decision  is  rendered  very  naturally  relies  upon  it 
as  final,  unless  such  decree  directs  •further  proceedings.  When  the 
ordinary  rules  of  procedure  justify  the  conclusion  that  a  decision  is 
final,  property  is  then  acquired  and  disposed  of  upon  that  assump- 
tion, and  the  individuals  immediately  interested  shape  their  actions 
accordingly,  and  the  people  generally  accept  it  as  the  law  which  is 
to  govern  them  in  similar  cases.  Immediate  mischief  will  usually 
flow  from  disturbing  such  decisions,  and  a  feeling  of  uncertainty  in 
tiie  finality  of  all  legal  proceedings  would  very  naturally  pervade 
the  community.  Admitting  the  legal  right  of  this  Court  to  open 
up  the  decision  of  the  Territorial  Court,  still  the  facts  in  the  case 
would  make  the  exercise  of  such  right  extremely  improper,  and  per- 
haps result  in  injustice  and  hardship  to  many  who  have  become  in- 
terested in  the  property  in  controversy,  under  a  reasonable  belief 
that  the  decision  of  the  Territorial  Supreme  Court  was  final ;  for  we 
find  that  a  remittitur  was  sent  to  ihe  lower  Court  on  the  24th  day 
of  July,  A.  D.  1863,  and  there  filed.  True,  it  may  possibly  have 
been  issued  without  authority,  and  before  the  petition  for  rehearing 
had  been  disposed  of ;  however,  as  it  was  sent  to  the  Court  below, 
and  there  filed,  as  the  remittitur  in  the  cause,  all  persons  examining 
the  records  had  a  right  to  believe  that  the  final  decision  of  the  Terri- 
torial Supreme  Court  had  been  made,  and  that  no  appeal  had  been 
taken  from  it.  In  such  case,  the  most  prudent  person  would  hardly 
have  extended  his  inquiries  beyond  the  record  in  the  Court  below. 
Upon  that  record  the  defendant*'  interest  in  the  property  may  have 
changed  hands,  improvements  made  and  large  sums  of  money  ex- 
pended, upon  the  assumption  that  the  case  was  disposed  of.  Under 
such  circumstances,  a  case  can  hardly  be  imagined  which  would 
justify  the  granting  of  an  application  of  this  kind.  It  is  claimed, 
however,  that  the  paper  sent  to  the  lower  Court  by  the  Clerk  of  the 
Territorial  Supreme  Court  was  not  a  remittitur.  Whether  it  was 
in  proper  form  or  not,  there  is  no  doubt  but  that  it  was  intended  as 
a  remittitur. 

It  was  indorsed,  and  doubtless  treated  as  such  by  all  parties. 
But  we  see  no  material  or  serious  objection  to  the  form  or  substance 
of  the  remittitur. 

It  seems  to  embody  everything  which  a  remittitur  should  usually 
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contaiD ;  the  statement  that  the  cause  had  been  argued,  taken 
under  consideration  by  the  Court,  that  the  opinion  of  the  Court  was 
delivered  affirming  the  judgment  of  the  lower  Court,  and  then  clos- 
ing in  this  manner : 

"  Whereupon  it  is  now  considered,  ordefed,  adjudged,  and  decreed 
by  the  Court  here,  that  the  judgment  of  the  Court  of  the  First 
Judicial  District  in  and  for  Storey  County,  in  the  above  entitled 
cause,  be  and  the  same  is  hereby  affirmed,  with  costs."  No  peculiar 
form  or  nice  technical  exactness  is  required  in  a  remittitur.  Its 
principal  object  is  to  fully  notify  the  lower  Court  of  the  judgment 
of  the  appellate  tribunal.  That  is  done  by  the  remittitur  in  this 
case. 

It  is  also  argued  that  the  remittitur  should  have  no  effect  because 
improperly  issued.  But  what  evidence  has  this  Court  that  the 
Clerk  was  not  fully  authorized  to  issue  it  when  he  did  ?  Simply 
this:  it  appears  by  the  file  marks  that  the  remittitur  was  sent  to  the 
Court  below  on  the  24th  day  of  July,  and  that  the  petition  for 
rehearing  was  not  disposed  of  until  the  1st  day  of  August. 

The  judges  may  nevertheless  have  concluded  to  refuse  the 
rehearing  long  before  their  decision  to  that  effect  was  filed ;  and 
themselves  ordered  the  issuance  of  the  remittitur.  There  appears 
nothing  to  indicate  that  it  was  issued  without  authority,  except  the 
fact  that  the  remittitur  bears  a  date  six  or  seven  days  anterior  to 
the  time  when  the  decision  upon  the  petition  for  rehearing  seems 
to  have  been  filed.  That  alone  is  jiot  sufficient,  under  the  circum- 
stances of  this  case,  to  justify  the  conclusion  that  it  was  issued 
without  authority. 

In  view  of  all  the  peculiar  circumstances  of  this  case,  it  is 
evidently  the  duty  of  this  Court  to  let  the  judgment  rest. 

Johnson,  J.,  having  been  consulted  on  the  original  suit,  did  not 
participate  in  this  decision. 
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W.  W.  VAN  VLEET  et  ah.,  Respondents,  v.  A.  S.  OLIN 

et  a?«.,  Appellants. 

Action  to  Detkrminr  Adykrse  Claim  to  Land.  In  an  action  to  determine  an 
adTeree  claim  to  land  lying  on  both  sides  of  a  river,  defendant  asked  an  in- 
struction to  the  jury,  to  which  the  whole  case  was  submitted,  "  that  if  they 
found  from  the  evidence  that  plaintiff  had  shown  a  right  only  to  that  portion 
of  the  land  on  the  north  side  of  the  river,  he  was  not  entitled  to  recover  with 
respect  to  that  located  on  the  south  side,"  which  instruction  was  refused :  Held, 
clearly  error. 

RiLiEF  Under  Sec.  254  of  Practice  Act.  In  an  action  to  determine  an  adverse 
claim  to  land,  under  Sec.  254  of  the  Practice  Act,  a  court  has  no  right  to 
decree  that  defendant  has  no  title  to  or  right  in  land  to  which  plaintiff  fails  to 
show  a  possession  or  title  in  himself. 

Equity  Case  before  Jury.  If  an  equity  case  is  treated  as  an  ordinary  action  at 
4aw  and  submitted  to  a  jury  as  such,  and  the  court  considers  itself  bound  and 
controlled  by  the  verdict  as  in  an  action  at  law,  each  party  has  the  same  right 
with  respect  to  instructions  as  if  it  were  a  case  at  law. 

Instructions  to  Jury  in  Equity  Case.  In  a  purely  equity  case,  when  the  judge 
simply  impanncls  a  jury  to  find  specific  facts,  it  seems  that  neither  party  has  a 
right  to  ask  the  court  to  instruct  the  jury,  the  judge  not  being  controlled  by 
the  verdict. 

Right  to  Jury  in  Equity  Case.  In  a  purely  equity  case,  the  calling  of  a  jury 
is  a  matter  of  discretion  with  the  judge  and  not  a  matter  of  right  in  the 
parties. 

Query.  Can  the  parties  in  an  action  to  determine  an  adverse  ckim  to  land,  under 
Sec.  254  of  the  Practice  Act,  demand  a  jury  trial  as  a  matter,  of  right? 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Onnsby  County. 

The  land  in  controversy  is  in  Ormsby  County,  and  consists  of  the 
soatheast  quarter  of  the  northwest  quarter,  and  the  southwest 
quarter  of  the  northeast  quarter  of  section  number  seven,  in  town- 
ship number  fifteen  north,  in  range  number  twenty-one  east, 
according  to  United  States  survey.  Carson  River  runs  through  it 
in  a  general  direction  from  southwest  to  northeast,  leaving  nearly 
two-thirds  of  the  trail  on  the  southerly  side  of  the  river. 

The  action  was  originally  commenced  in  the  name  of  W.  W.  Van 
Vleet,  James  Casey,  and  E.  P.  Tucker,  as  plaintifls,  against  A.  S. 
Olin,  Thomas  Andrews,  John  Doe,  and  Richard  Roe,  defendants. 
Daring  J^he  course  of  the  trial  in  the  Court  below,  the  names  of  E. 
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C.  Clarke  and  Geo.  W.  Moore  were  added  as  plaintiffs,  by  amend- 
ment.    The  answer  was  filed  by  defendant  Olin. 
The  other  facts  are  stated  in  the  opinion. 

Jonas  Seeley^  for  Appellants,  filed  a  brief,  devoted  chiefly  to 
points  raised  on  the  record,  but  not  passed  upon  by  the  Court.  As 
to  the  irefusal  of  the  instruction,  set  forth  in  the  opinion,  he  con- 
tended that  it  was  manifestly  error. 

Clayton  and  Clarke^  for  Respondents.     No  brief  on  file. 

By  the  Court,  Lbwis,  J. 

This  action  was  brought  under  Section  254  of  the  Code  of  Pro- 
cedure, which  declares  that  "  an  action  may  be  brought  by  any 
person  in  possession  by  himself,  or  his  tenant,  of  real  property, 
against  any  person  who  claims  an  estate  or  interest  therein  adverse 
to  him,  for  the  purpose  of  determining  such  adverse  claim,  estate 
or  interest." 

The  land,  the  title  to  which  is  here  in  controversy,  consists  of 
eighty  acres,  lying  on  both  sides  of  the  Carson  River,  in  the  County 
of  Ormsby,  and  seems  to  be  valuable  only  for  the  purpose  of  mill 
sites. 

The  plaintiffs  allege  in  their  complaint  that  they  are  the  owners 
and  in  possession  of  the  premises  described ;  that  the  defendant  is 
claiming  some  title  or  interest  therein  adverse  to  them,  and  con- 
clude with  the  prayer  that  the  defendant  be  "  made  to  answer  and 
show  his  title,  and  that  it  be  declared  null  and  void  as  against  their 
right  and  title."  The  defendant  denies  all  the  allegations  of  the 
complaint,  and  claims  title  to  the  premises  in  himself;  and  also 
alleges  that  he  is,  and  was  at  the  time  of  the  commencement  of 
this  action,  in  the  actual  possession  thereof. 

Upon  the  trial,  the  plaintiff  Van  Vleet,  testifying  on  his  own  be- 
half, said  that  the  notice  posted  by  himself  and  those  interested 
with  him  in  the  location  read  as  follows :  "  We,  the  undersigned, 
claim  this  water  right,  commencing  at  this  point  of  rocks  and  ex- 
tending up  the  river  to  the  mouth  of  the  cauon."  When  again 
testifying  as  to  what  was  done  toward  securing  possession  of  the 
premises,  he  goes  on  to  say:  '^  We  did  not  mark  out  the  m^tes  and 
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bounds.  We  did  not  claim  any  definite  amount  of  land.  There 
was  nothing  ever  done  except  the  posting  of  the  notices  and  the 
I  making  of  the  improvements  to  indicate  the  extent  of  our  claim. 

We  simply  claimed  the  mill  site  and  water  privilege."  And  it  was 
conceded  that  all  the  improvements  made  by  the  plaintiffs  were  on 
the  north  side  of  the  river ;  that  nothing  was  done  by  them  on  the 
south  side,  except  some  work  towards  the  building  of  a  dam,  which 
it  was  then  intended  to  throw  across  the  river.  The  defendant  in- 
troduced evidence  to  prove  that  his  title  to  the  premises  was  supe- 
rior to  that  of  the  plaintiffs ;  that  he  claimed  from  persons  who 
located  the  land  prior  to  the  location  by  the  plaintiffs*  He  also 
showed  a  survey  of  the  land,  and  a  compliance  with  the  require- 
ments of  the  law  of  1665,  prescribing  the  manner  of  acquiring 
possessory  title  to  public  land  in  this  State.  (Laws  of  1864-5, 
page  343.) 

As  a  jury  was  impanneled  to  try  the  issues  raised  by  the  plead- 
ings, the  defendant  asked  the  Court  to  charge  them,  that  if  they 
found  fi;om  the  evidence  that  the  plaintiffs  had  shown  a  right  only 
to  that  portion  of  the  land  on  th6  north  side  of  the  river,  they  were 
not  entitled  to  recover  with  respect  to  that  located  on  the  south 
side.  This  instruction  the  Court  refused  to  give,  and  in  so  refuse 
ing  clearly  erred.  The  Court  certainly  had  no  right  to  decree  that 
the  defendant  had  no  title  to  or  right  in  land  to  which  the  plaintiff 
had  failed  to  show  a  possession  or  title  in  themselves. 

Whether  the  plaintifis  or  defendant  had  the  superior  right  or 
title  to  the  premises  was  the  only  question  which  the  evidence  pre- 
sented for  determination. 

Both  parties  did  something  towards  acquiring  a  title.  The  plaint- 
i&  may  have  shown  a  superior  right  to  that  portion  of  the  prem- 
ises located  on  the  north  side  of  the  river,  whilst  the  defendant 
possessed  the  better  right  on  the  south  side.  The  land  was  divided 
bto  two  parcels  by  the  river,  and  the  proof  shows  that  all  the 
plaintiffs'  improvements  were  on  the  north  side  of  the  stream,  and 
that  the  boundaries  were  not  marked  or  designated.  Indeed,  the 
plaintiff  Van  Vleet  himself  testified  that  he  simply  claimed  the  mill 
site  (which  was  on  the  north  side)  and  the  water  privilege.  That 
being  the  case,  the  defendant  certainly  showed  a  good  title  to  that 
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portion  of  the  land  lying  on  the  south  side.  It  could  not,  there- 
fore, have  been  decreed  that  he  had  no  right  or  title  to  that  part 
of  the  premises,  nor  should  the  instruction  referred  to  have  been 
refused. 

But  it  maj  be  claijned  that  this  is  purely  an  equity  case,  and, 
therefore,  that  the  refusal  to  give  a  correct  instruction  asked,  or  a 
misdirection  of  the  jury,  is  not  an  error  which  will  authorize  the 
reversal  of  the  judgment,  because  a  court  of  equity  is  not  bound 
or  controlled  by  the  verdict  in  such  case.  We  are  inclined  to  be- 
lieve that  the  parties  could,  as  a  matter  of  right,  have  claimed  a 
jury  to  try  their  title  to  the  premises  in  this  case.  But  whether 
they  could  or  not,  the  Court  below  treated  the  case  all  through  as 
an  ordinary  action  at  law,  and  charged  the  jury  that  they  were  the 
exclusive  judges  of  the  facts,  of  the  credibility  of  the  witnesses, 
and  of  the^  weight  of  evidence.  In  rendering  judgment,  also,  it 
seemed  to  consider  itself  bound  and  controlled  by  the  verdict  of 
the  jury  as  in  an  action  at  law.  When  the  whole  case  is  in  such 
manner  submitted  to  the  jury,  and  the  Court  considers  itself  con- 
trolled by  the  verdict,  certainly  each  party  has  the  same  rights 
.  with  respect  to  instructions  that  he  has  in  any  trial  at  law.  If  the 
whole  case  is  given  to  the  jury,  it  should  certainly  be  fairly  submit- 
ted and  the  law  correctly  given  to  them. 

In  a  purely  equity  case,  when  the  Judge  simply  impannels  a  jury 
to  find  specific  facts,  perhaps  neither  party  has  a  right  to  ask  the 
Court  to  instruct  the  jury,  for  the  Judge  is  in  nowise  controlled  by 
the  verdict,  and  he  may,  if  he  chooses,  entirely  disregard  it,  and 
render  a  decree  in  accordance  with  his  own  conclusions  from  the 
evidence.  The  calling  of  a  jury  in  such  case  is  purely  a  mat- 
ter of  discretion  with  the  Judge,  and  not  a  matter  of  right  in  the 
parties.  When,  however,  the  action  is  tried  as  an  action  at  law, 
and  so  treated  by  the  Court  and  parties,  it  should,  at  least,  be 
fairly  submitted  to  the  jury,  and  the  law  correctly  stated  to  them. 

Judgment  reversed,  and  a  new  trial  ordered. 

Johnson.  J.,  having  been  of  counsel  in  the  Court  below,  did  not 
participate  in  the  above  decision. 
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ABNER  GENTRY,  Appellant^  v.  TALBOT  H.  LOW,  Re- 
spondent. 

ScFFiciENcr  or  Complaint.  Where  plaintiflT,  in  an  action  to  have  defendant 
declared  his  trustee  as  to  certain  lots  in  Carson  City,  set  forth  that  he  had  pur- 
chase'd  the  same  at  a  sherifTs  sale  upon  foreclosure  of  a  mortgage,  had  pro- 
cured a  sheriff's  deed,  and  was  the  owner,  thereof ;  and  that  between  the  dates 
of  his  purchase  and  sheriff's  deed  the  defendant,  colluding  with  the  mortgagor 
and  fraudulently  representing  himself  as  the  true  owser,  had  prevented  a  con- 
Teyance  of  the  legal  title  from  the  trustee  of  the  town  site :  Held^  that  the 
complaint  was  utterly  defective  in  not  setting  out  that  the  mortgagor,  whose 
interests  he  had  purchased,  would  have  been  entitled  to  a  conveyance  of  the 
legal  title.  • 

Leoal  Title  of  Land  in  Trust.  To  hold  one  who  has  obtained  the  legal  title 
of  land  as  a  trustee  for  another,  who  claims  to  be  the  owner,  as  being  substi- 
tuted to  the  rights  of  a  third  person,  it  is  necessary  to  set  forth  and  show  that 

such  third  person  was  the  owner. 

•  *  • 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Onnsby  County. 

The  trial  in  the  Court  below  took  place  before  the  Hon.  C.  N. 
Harris,  Judge  of  the  Third  Judicial  District,  who  for  the  time  be- 
ing  occupied  the  bench.  It  appeared  in  evidence  among  other 
things,  that  Hon.  S.  H.  Wright,  Judge  of  the  Second  Judicial 
District,  held  the  legal  title  of  the  town  site  of  Carson  City,  by 
patent  from  the  United  States  in  trust  for  the  occupants,  under 
the  Act  of  Congress  of  May  23,  1844 ;  that  on  Sept.  7, 1866, 
he  gave  public  notice  of  the  receipt  of  the  patent  as  prescribed  by 
law ;  that  within  the  sixty  days  allowed  by  the  law  of  the  State  to 
file  claims,  defendant.  Low,  filed  with  said  judge  a  claim  for  the 
lots  in  question,  and  that  no  other  person  filed  any  claim.  The 
foreclosure  sale  took  place  on  August  29, 1866,  the  lots  being  bid 
ofiFfor$550. 

WUf  Campbell  and  P.  JST.  Clayton,  for  Appellant. 

JElKs  and  Sawyer  and  Geo.  A.  Nbursey  for  Respondent. 

By  the  Court,  Bbatty,  C.  J. 

This  was  a  bill  filed  for  the  purpose  of  having  the  defendant  de- 
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dared  a  trustee  for  plaintiiT,  as  to  a  certain  piece  of  land,  the  legal 
title  of  which  he  had  recently  acquired. 

The  bill  alleges  that  the  property  in  dispute  (certain  lots  in 
Carson  City)  was  sold  under  a  decree  to  foreclose  a  mortgage 
against  Moses  Haynes  and  wife  ;  that  plaintiif  at  the  sale  under 
such  decree  became  the  purchaser,  and  in  due  time  got  a  sheriff's 
deed  for  the  property,  and  has  since  then  been  the  owner  thereof ; 
tiliat  between  the  time  of  his  purchase  and  the  expiration  of  the 
six  months  allowed  by  law  for  redemption,  when  he  obtained  the 
Sheriff's  deed,  S.  IL  Wright,  District  Judge  of  the  Second  Judi- 
cial District  of  the  State  of  Nevada,  and  ex-officio  Trustee  of  the 
occupafits  of  the  town  site  of  Carson,  gaVe  a  conveyance  of  this 
property  to  defendant.  The  defendant,  colluding  with  Moses 
Haynes  to  injure  plaintiff,  had  fraudulently  represented  to  said 
Wright  that  he  wag,  the  owner  of  said  property  and  entitled  to  the 
deed  therefor.  This  is  in  substance  the  entire  bill.  There  is  an 
answer  denying  nearly  everything  contained  in  this  bill,  and  set- 
ting forth  some  new  but  immaterial  facts.  The  case  was  heard  on 
the  complaint,  answer  and  proofs,  and  plaintifi^s  bill  dismissed. 

It  appears  to  us  this  was  the  proper  order  to  be  made  in  the 
case.  The  complaint  is  utterly  defective.  It  does  not  show  that 
Haynes  and  wife  or  either  of  them  ever  were  in  the  possession  of 
the  property  in  dispute,  or  in  a  condition  to  obtain  a  deed  from  the 
trustee  of  the  town  site  of  Carson.  It  does  not  show  that  if  pltunt- 
iff  had  been  fully  substituted  to  all  the  rights  of  Moses  Haynfes 
and  wife,  he  ever  would  have  been  in  a  condition  to  claim  a  con- 
veyance from  Judge  Wright.  It  does  not  pretend  to  show  that 
Low  obtained  his  possession  (upon  which  right  alone  he  obtained 
his  deed)  from  Moses  Haynes  and  wife  or  either  of  them.  It  does 
not  pretend  to  show  that  defendant  obtained  the  deed  for  the  ben- 
efit of  the  Haynes,  or  was  in  any  manner  connected  with  them. 

Judgment  of  Ihe  Court  below  affirmed.. 
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ISAAC  WARREN,  Appellant,  v.  EDWARD  D.  SWEENEY, 

Respondent.- 

**  MirrCAL,  Open  and  Current  Account's."  A  "  mutual,  open  and  current  ac- 
count where  there  have  been  reciprocal  demands,"  within  the  meaning  of  Section 
17  of  the  Statute  of  Limitations,  is  one  consisting  of  demands  upon  which  each  party 
respectively  might  maintain  an  action. 

TuK  Same.  If  all  the  items  on  one  side  of  an  account  were  intended  by  thf 
parties  as  payments  or  credits  on  account,  it  is  not  a  mutual,  open  and  current 
account  where  there  are  reciprocal  demands. 

Personal  Property  Delivered  on  Account.  If  an  article  of  personal  property 
be  delivered  to  a  creditor,  with  an  understanding  between  him  and  the  debtor 
that  it  shall  apply  as  payment,  the  transaction  would  not  constitute  a  mutual  ac- 
count, consisting  of  reciprocal  demands  between  them.  Otherwise,  if  delivered 
without  such  understanding. 

Modification  of  Judgment.  Where  a  judgment  of  nonsuit  was  rendered,  but  the 
judgment  actually  entered  was  in  form  a  judgment  on  the  merits,  the  Supreme 
Court  on  appeal  modified  it  to  conform  to  the  fact,  at  respondent's  costs. 

Per  Beatty,  C.  J.,  Dissenting.  Whenever  there  is  an  open,  running,  unsettled 
account  on  one  side,  and  money  or  any  article  of  personal  property  is  either  paid 
or  delivered  to  be  credited  on  the  other  side  of  the  account,  it  constitutes  a  "mu- 
tual, open  and  current  account,  with  reciprocal  demands  between  the  parties." 

■ 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

The  facts  are  duly  stated  in  the  opinions. « 

JR.  M.  Clarke,  for  Appellant. 

Mutual  accounts  are  made  up  of  matters  of  set-off.  Wherever 
there  is  an  express  or  implied  understanding  that  mutual  debts 
shall  be  a  satisfaction  or  set-off  pro  tanto  between  the  parties,  the 
account  is  mutual,  and  a  single  item  on  either  side  will  take  the 
case  out  of  the  Statute  of  Limitations.  (Angell  on  Limitations,  Sec. 
149 ;  3  Met.  (Mass.)  216  ;  6  Cow.  192 ;  20  Wend.  72 ;  7  Wend. 
322-326.) 

Clayton  and  Davies,  for  Respondent. 

By  the  Court,  Lewis,  J. 

"  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open  and  current  account,  where  there  have  been  reciprocal  de- 


.102  SUPREME  COURT  OF  NEVADA,  1868. 

Warren  v.  Sweeney. 

mands  between  the  parties,  the  cause  of  action  shall  be  deemed  to 
have  accrued  from  the  time  of  the  last  item  found  in  the  account 
on  either  side."    Laws  of  1861,  page  29,  Sec.  17. 

What  particular  character  of  dealing  between  parties  will  con- 
stitute a  mutual,  current  accountnvithin  the  meaning  of  this  sec- 
tion of  the'  Statute  of  Limitations  is  the  only  material  question  in- 
Tolved  in  this  appeal,  and  to  that  alone  our  considerations  will  be 
confined. 

To  bring  an  account  within  this  section  of  the  statute,  there  must 
be  mutual  demands  between  the  parties — demands  upon  which 
each  might  maintain  an  action.  Where  payments  on  account  are 
made  by  one  party,  for  which  credit  is  given  by  the  other,  it  is  an 
account  without  reciprocity,  and  only  upon  one  side ;  at  least,  it  can- 
not be  said  to  be  a  mutual  account  consisting  of  reciprocal  demands. 
The  items  on  either  side  must  be  such  as  to  authorize  the  bringing 
of  an  action  upon  them.  If  all  items  on  one  side  were  intended  by 
the  parties  as  a  payment  or  credit  upon  an  existing  account,  there 
would  be  no  such  demand  in  favor  of  the  person  making  the  pay- 
ments as  to  entitle  him  to  maintain  an  action,  because  the  simple 
showing  of  the  fact  that  the  items  upon  which  he  brings  his  action 
were  intended  as  payment  of  a  claim  against  himself,  would  defeat 
his  action*  If  an  article  of  personal  property  be  delivered  to  the 
creditor  with  an  understanding  between  him  and  the  debtor  that  it 
shall  apply  as  payment,  the  transaction  would  not  constitute  a  mu- 
tual account  consisting  of  "  reciprocal  deniands^^  between  them. 
But  if,  instead  of  delivering  such  property  as  payment,  it  were  de- 
livered without  an  understanding  or  agreement  that  it  should  be 
taken  as  payment,  it  would  be  treated  as  a  sale,  upon  which  an 
action  might  be  maintained.  Such  appears  to  be  the  doctrine 
generally  established  by  the  authorities.  (2  Watts  &  Sargeant, 
137 ;  Loicber  v.  Smith,  7  Barr,  (Penn.)  381.) 

In  the  latter  case,  the  arrangement  between  the  parties  was  to 
effect  an  exchange  of  saltpeter  for  gunpowder,  or  rather,  Lowber 
was  to  receive  gunpowder  in  payment  for  saltpeter,  instead  of  cash. 
In  delivering  the  opinion  of  the  Court,  Mr.  Justice  Rogers  said  : 
**  The  question  therefore  is,  granting  it  to  be  as  stated,  was  there 
such  a  mutual  account  as  that  one  item  within  six  years  takes  the 
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whole  accjount  out  of  the  statute  ?  This  point  came  before  the 
Court  in  Ingram  v.  Sherwood,  17  Serg.  &  R.  347,  and  it  was 
ihere  held  that  to  constitute  a  mutual  account  within  the  exception 
of  the  statute,  there  must  be  a  reciprocal  demand  ;  that  it  does  not 
apply  where  the  demand  is  altogether  on  one  side,  though  pay- 
ments on  account  have  been  made.  In  the  case  cited,  the  pay- 
ment was  to  be  made  in  cash,  ^t^  whether  in  cash  or  in  kind  can 
make  no  difference.  The  principle  ruled  in  the  case  cited  is^  that 
there  must  be  a  reciprocal  demand;  that  iSy  each  parti/  must  have 
a  right  of  action.^^ 

So  in  the  case  of  Weatherwax  y.  Cosumnes  Valley  Mill  Co.  et 
als.j  17  Cal.  344,  the  same  doctrine  is  laid  down,  and  in  Norton  v. 
LarcOy  8(XCal.  126,  the  learned  Chief  Justice,  in  delivering  the 
opinion  of  the  Court,  used  this  language :  "  It  must  be  admitted 
that  a  payment,  whether  it  be  of  money  or  of  any  article  of  personal 
property  of  a  stipulated  value,  made  an  account,  would  not  make  an 
account  a  mutual  account  consisting  of  reciprocal  demands."  See 
also  Angell  on  Limitations,  Sec.  149.  When  therefore  it  is  sought 
to  establish  a  mutual  account,  consisting  of  reciprocal  demands,  by 
showing  the  delivery  of  some  article  of  personal  property,  the  mate- 
rial question  is,  whether  it  was  the  intention  of  the  parties  to  treat 
it  as  payment  upon  account.  If  it  were  intended  as  payment,  or  if 
it  be  shown  that  such  was  the  agreement  or  understanding  between 
them,  it  must  be  treated  by  the  Courts  as  money  paid  upon  account, 
and  nothing  more,  which  does  not,  as  we  have  endeavored  to  show, 
make  a  mutual  account,  "  consisting  of  reciprocal  demands^ 

The  testimony  in  this  case  shows  no  mutual  account  or  reciprocal 
demands  between  the  plaintiff  and  defendant.  It  was  proven  that 
work  had  been  done  by  the  plaintiff  for  the  defendant,  for  which  a 
charge  of  twenty-three  hundred  and  nine  dollars  was  made.  It  is 
however  admitted  that  no  work  was  done  within  two  years  prior  to 
the  bringing  of  this  action.  But  it  is  sought  to  bring  the  claim 
within  the  saving  of  the  statute  by  proof  of  the  delivery  by  the 
defendant  to  the  plaintiff  of  a  wagon  within  the  two  years, 
for  which  the  defendant  received  a  credit  of  one  hundred  dollars. 
Had  it  been  shown  that  this  wagon  was  sold  to  the  plaintiff,  or  had 
the  delivery  been  such  as  to  authorize  an  action  for  its  value  by  the 
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defendant ;  or  rather,  had  it  not  been  treated  by  the  parties  as  a 
payment  on  account,  the  plaintiff  would  have  brought  himself  within 
the  saving  of  the  statute.  But  by  his  own  testimony  it  is  proven 
that  the  wagon  was  delivered  to  him  as  payment  of  a  hundred  dol- 
lars on  account.  He  testified  with  respect  to  it  as  so  much  money 
paid  by  the  plaintiff.  He  says :  "  On  this  account  the  defendant 
has  paid  and  is  entitled  to  be  credited  with  the  following  sums  of 
money,"  —  and  then  mentioned,  among  other  items,  '^one  wagon, 
f  100."  This  is  all  the  testimony  in  the  record  before  us  with  re- 
spect to  the  wagon.  And  upon  it  therd  seems  to  be  no  alternative 
but  to  treat  the  item  as  so  much  money  paid  on  ax^count.  So  the 
Court  below  decided,  and  there  is  certainly  no  evidence  in  the 
record  to  warrant  the  conclusion  that  it  erred.  % 

A  judgment  of  nonsuit  was  granted  by  the  Court  below,  but  the 
judgment  which  was  actually  entered  is  in  form  a  judgment  on  the 
merits. 

This  should  be  corrected  so  as  to  conform  it  to  the  actual  state 
of  the  case.  Therefore  the  judgment  will  be  modified  accordingly 
in  this  Court,  with  cost  of  this  appeal  against  respondent. 

Beatty,  C.  J.,  dissentmg. 

The  plaintiff  on  the  24th  of  October,  1867,  brought  suit  in  his 
own  name,  (atleging  that  he  had  an  assignment  of  the  interest  of 
Baker)  to  recover  a  balance  due  on  account  from  defendant  to 
Warren  &  Baker. 

The  answer  first  denies  all  the  material  allegations  of  the  com- 
plaint, and  then  attempts  to  plead  the  Statute  of  Limitations.  Three 
several  paragraphs  of  the  answer  attempts  to  set  up  this  defense. 
Those  paragraphs  are  substantially  as  follows : 

First — Defendant  avers  that  he  has  had  no  business  transactions 
of  any  kind  with  Warren  &  Baker  within  two  years  last  past. 
That  all  such  transactions  were  settled  and  closed  more  than  two 
years  ago. 

Second— ; Warren  &  Baker  have  neither  done  work  nor  furnished 
materials  for  defendant  within  two  years. 

Third — Repeats  the  second,  and  adds, "  and  that  said  claim  *  * 
is  barred  by  the  Statute  of  Limitations." 
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It  was  certainly  immaterial  whether  Warren  &  Baker  had  or 
had  not  done  any  work  within  two  years,  provided  there  was  a 
mutual,  open  and  current  account  between  the  parties,  with  recipro- 
cal demands,  and  any  item  of  the  account  on  either  side  was  within 
two  years.  The  real  defense  then,  if  set  up  at  all,  is  in  the  first 
paragraph,  which  denies  that  any  business  transactions  of  any  kind 
have  taken  place  between  defendant  and  Warren  &  Baker  within 
two  years  before  the  bringing  of  this  action. 

On  the  trial  but  one  witness  was  introduced,  and  that  was  the 
plaintiff.  Among  other  things  he  testified,  that  in  1864  Warren  & 
Baker  had  made  a  special  contract  with  defendant  for  erecting  a 
house,  etc.,  at  a  given  price,  and  that  the  same  was  completed  as 
per  contract;  subsequently,  at  request  of  defendant,  they  had 
done  other  jobs,  but  not  on  special  contracts ;  that  the  jobs  were 
reasonably  worth  certain  sums,  and  had  been  charged  for  by  them 
on  their  books  at  such  prices.  The  whole  account  (with  the  ex- 
ception of  two  dollars  for  repairing,  which  it  seems  was  improperly 
inserted'  in  the  same)  consisted  of  six  items.  One  of  these  items 
only  had  been  agreed  to  by  both  parties,  the  other  five  were 
charged  at  what  plaintiffs  thought  reasonable,  but  there  is  no 
evidence  defendant  ever  assented  to  these  charges.  The  first  work 
was  done  in  1864,  and  the  last  some  time  in  1865,  but  the  exact 
date  is  not  shown. 

The  plaintiff  after  testifying  as  to  the  work,  labor,  and 
materials  furnished  by  himself  and  partner,  continued  as  fol- 
lows: 

^'  On  this  account  the  defendant  has  paid,  and  is  entitled  to  be 
credited  therewith,  the  following  sums  of  money,  to  wit :     1864 
June  18th,  $400  ;  June  21st,  |100 ;  July  2d,  $100 ;  July  9th 
f  100  ;  July  16th,  *100  ;  August  8th,  $65 ;  September  10th,  $50 
October  1st,  $100 ;   October  8th,  $400 ;   December  12th, 
1865,  January  19th,  $40  ;  April  15th,  $100  ;  August  17th, 
September  15th,  $30 ;   October  4th,  order  on  T.  G.  Smith, 
October  7th,  watch  to  Baker,  $45 ;  November  2d,  watch  to  Baker, 
$5 ;   November,  paid  tax,  (poll  tax  for  workmen)  $30 ;  February 
5th,  1866,  paid  tax,  $20 ;   February,  1866,  ball  tickets,  $10 ; 
March  5th,  1866,  ball  tickets,  $15 ;  June  2d,  wagon,  $100 ;  making 
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the  whole  amount,  for  which  the  defendant  is  entitled  to  credit, 
$1,660,  and  leaving  a  balance  due  to  me  of  $649." 

As  it  does  not  appear  plaintiff  and  his  partner  had  done  any 
work  within  two  years  before  action,  the  question  to  be  determined 
is  whether  there  is  anything  on  the  other  side  of  the  account  to 
take  it  out  of  the  Statute  of  Limitations.  Actions  on  account  are 
barred  in  two  years,  except  when  it  is  for  "  a  balance  due  upon  a 
mutual,  open  and  current  account,  where  there  have  been  jpecipro- 
cal  demands."  Then  the  two  years  only  count  from  the  last  item 
in  either  account. 

This  suit  is  for  a  balance  due  on  account.  First — Is  it  a  mutual 
account  ?  The  plaintiff  charges  for  six  items  in  the  way  of  labor 
and  materials,  and  it  is  not  denied  he  had  an  account,  or  at  least 
that  he  and  his  former  partner  had  an  account  against  defendant. 

On  the  defendant's  side  there  are  credits,  or  counter  charges,  to 
the  extent  of  more  than  twenty  items.  I  believe  it  has  never  been 
held,  or  even  suggested,  that  it  was  necessary  that  a  party  should 
enter  the  items  of  charge  in  a  book  in  order  to  make  an  account. 
If  a  man  sell  articles  to  his  customer,  and  keep  the  articles  only  in 
his  memory,  it  is  as  much  an  account  against  the  purchaser  as  if 
different  items  were  entered  in  a  day-book  and  ledger.  I  can  see 
no  reason  why  this  should  not  come  under  the  denomination  of  a 
mutual  account.  It  certainly  is  an  open  and  current  account.  It 
does  not  appear  that  any  settlement  was  ever  made  between  the 
parties,  or  any  assent  given  6y  defendant  to  the  correctness  of  any 
charge,  except  the  first  one.  It  has  then  none  of  the  elements  of  a 
settled  account,  but  is  an  "  open  and  current  account." 

The  next  question  is,  have  there  been  reciprocal  demands  be- 
tween these  parties  ?  Upon  this  proposition  my  associates  seem 
to  hold  the  negative,  and  upon  this  point  the  case  seems  to  turn. 
It  is  held  and  laid  down  in  some  of  the  reported  cases  that  when 
there  is  an  account  on  one  side,  and  only  payments  on  the 
other,  this  does  not  constitute  mutual  demands.  That  the 
demand  then  is  only  on  one  side.  That  the  payments  do  not 
make  a  cross  demand,  but  that  each  payment  as  made  sim- 
ply extinguishes  so  much  of  the  debt  due  to  the  creditor.  Where 
there  is  a  liquidated  demand,  as  for  instance  a  note  or  an  account 
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stated  and  signed  by  both  parties,  and  a  payment  is  made  and  a 
credit  entered  on  the  instrument  upon  which  suit  must  be  brought 
if  any  is  thereafter  instituted,  this  right  will  be  held  to  be  such  a 
specific  application  of  the  money  paid  as  to  deprive  it  of  the  char- 
acter of  a  set-oflF  or  counter  claim.  In  other  words,  that  this  was 
by  the  very  act  of  the  parties  an  extinguishment  of  so  much  of 
the  original  debt.  But  wherever  payments  are  made  on  an  open, 
current  and  unsettled  account,  it  appears  to  me  they  should  always 
be  treated  as  counter  claims  or  set-off.  Such  is  their  practical 
effect.  If  the  creditor  sues  he  is  under  no  obligation  to  say 
anything  about  the  defendant's  credits  or  counter  claims.  He 
may  leave  the  defendant  to  plead  and  establish  the  whole  of 
his  payments.  Under  such  circumstances  it  seems  to  me  the 
credits  are  legitimately  counter  claims,  matters  of  set-off,  or 
mutual  demand.  If,  however,  it  should  be  held  that  payments 
on  an  open  account,  do  not  constitute  mutual  demands  within  the 
statute,  then  let  us  examine  what  are  payments. 

Technically  payments  can  only  be  made  in  money.  But 
courts  have  sometimes  said  that  whatever  was  received  and 
treated  as  payment  might  be  so  held.  In  this  sense  every 
article  of  account  between  two  parties  having  mutual  dealings 
might  be  held  to  be  payment.  We  will  suppose  A.  a  farmer 
and  B.  a  merchant,  to  have  accounts  against  each  other.  A. 
delivers  his  wheat,  his  potatoes,  his  hay,  or  whatever  he  raises  as 
a  surplus,  to  his  merchant  on  account.  The  merchant  B.,  on  the 
contrary,  sends  to  him  from  time  to  time  as  he  requires  it,  his 
groceries,  dry  goods,  or  whatever  he  deals  in.  Now,  if  the  mer- 
chant's account  happens  to  be  the  largest  at  any  time  when  the 
farmer  delivers  a  ton  of  wheat  or  hay,  it  might  be  said  this  was  a 
payment  on  account,  and  not  a  counter  claim,  set-off  or  mutual  de- 
mand. On  the  other  hand,  if  the  farmer's  account  is  the  largest 
at  the  time  he  receives  a  lot  of  groceries  or  a  lot  of  dry  goods, 
this  might  also  be  called  a  payment.  In  this  way  there  would  be 
no  mutual  accounts  to  which  the  statute  could  apply.  But  if  I 
understand  the  ground  taken  in  this  case  it  is  this,  that  payment 
only  occurs  where  money  is  paid,  or  something  else  is  expre%%ly 
taken  as  payment  or  as  money.     Let  us  see  how  this  rule  will 
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operate  practically.  A  merchant  in  the  city  has  two  customers  in 
the  country,  each  of  whom,  on  the  firat  day  of  April,  in  1866, 
owed  him  $100  for  goods  furnished  from  time  to  time  within  six 
months  last  past,  the  last  item  in  each  account  having  been  fur- 
nished on  the  twenty-fifth  of  March  preceding.  On  the  first  day 
of  April  each  of  his  customers  brings  a  ton  of  hay  to  town.  No.  1 
says,  "  Here  is  a  load  of  hay  ;  I  wish  you  to  take  it  at  its  market 
value,  which  is  twenty  dollars,  and  give  me  credit  for  that  amount 
on  my  account."  No.  2  says,  "1  want  you  to  take  my  load  of 
hay  at  the  same  price,  and  enter  it  as  so  much  paid  on  my  ac- 
count." 

On  the  thirtieth  of  March,  1868,  (no  further  dealings  having 
taken  place  between  the  parties)  the  merchant  sues  each  of  his 
customers  for  the  balance  due  to  him,  to  wit,  eighty  dollars  on  each 
account.  As  between  him  and  No.  1,  the  Courts  which  attempt  to 
make  these  nice  distinctions  between  payment  and  credit  would 
hold  that  there  was  a  mutual,  open  and  current  account  with  mu- 
tual demands,  and  therefore  that  he  would  recover  his  eighty  dol- 
lars. But  in  his  action  against  No.  2  the  same  Court  would  hold 
that  he  was  barred  by  the  Statute  of  Limitations.  And  all  this 
because  No.  1  said  give  me  credit^  and  No.  2  said  enter  it  as  so 
much  paid.  Yet  the  two  transactions  are  precisely  the  same.  The 
rights  of  the  parties  are  made  to  depend,  not  on  the  nature  of  the 
contract  or  the  intention  of  the  parties,  but  on  the  accidental  use 
or  omission  of  the  words  paid  or  payment.  I  say  accidental,  be- 
cause it  is  not  to  be  presumed  that  a  non-professional  man  would 
understand  the  diflference  between  the  two  expressions.  The  sense 
of  the  thing  is  precisely  the  same  in  each  case,  to  deliver  the  hay 
and  get  credit  on  the  respective  accounts  for  its  value. 

I  cannot  believe  that  it  accords  with  justice  or  reason  to  make 
the  rights  of  parties  depend  on  such  technical  and  unsubstantial 
distinctions.  Wherever  there  is  an  open,  running,  unsettled  ac- 
count on  one  side,  and  money  or  any  article  of  personal  property 
is  either  paid  or  delivered  .to  be  credited  on  the  other  side  of  the 
account,  I  am  of  the  opinion  that  this  is,  within  the  reason  and  pur- 
view of  the  statute,  "  a  mutual,  open  and  current  account,"  with 
*^  reciprocal  demands  between  the  parties."    But  if  I  am  not  right 
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in  this  proposition,  I  feel  perfectly  clear  that  nothing  in  such  case 
should  be  treated  as  payment  but  what  is  strictly  so ;  that  is, 
money.  To  attempt  in  such  cases  to  make  articles  of  merchandise 
payment,  and  to  make  it  depend  on  the  form  of  expression  used 
when  such  articles  are  delivered,  whether  it  shall  be  treated  as 
payment  or  set-off,  is  to  offer  a  premium  for  perjury  and  to  make 
the  rights  of  parties  depend  on  technical  distinctions  that  are  raised 
by  the  Court  and  never  entered  into  the  views  of  those  contracting. 

But  in  this  case  the  decision  goes  still  further,  and  in  my  opin- 
ion is  more  mischievously  technical  than  any  of  the  reported  cases. 
The  plaintiff,  who  was  the  only  witness,  swears  that  defendant  ^'has 
paid,  and  is  entitled  to  be  credited .  with,  the  following  sums  of 
money."  Following  this  introduction,  various  sums  of  money  are 
first  mentioned,  then  follow  several  articles  that  are  not  money, 
among  the  rest  a  wagon.  Finally,  the  witness  says  :  '^  Making 
the  whole  amount  for  which  the  defendant  is  entitled  to  credit, 
$l,6i>0."  Here  it  will  be  perceived,  the  witness  does  not  say 
payment,  but  credit. 

Now  it  is  true,  that  after  enumerating  the  several  sums  of  money 
it  would  have  been  more  correct  to  have  added  :  '^  And  also  the 
following  items  of  personal  property,"  before  enumerating  the 
wagon  and  other  chattels  mentioned  in  the  credits  on  the  account. 
But  because  he  omitted  to  use  this  or  some  similar  phraseology,  I 
think  it  hardly  fair  to  conclude  that  he  meant  «io  say  a  wagon  was 
money — was  a  hundred  dollars  ;  or  that  it  was  paid  as  a  hundred 
dollars.  He  certainly  does  not  pretend  to  say  that  at  the  time  de- 
fendant delivered  him  the  wagon  there  was  any  agreement  it  should 
be  treated  zb  money ,  or  entered  as  a  payment,  rather  than  a  credit, 
on  defendant's  account.  Altogether,  I  think  the  plaintiff  has  lost 
his  case,  not  because  the  law  and  the  facts  were  against  him,  but 
because  he  was  a  bad  grammarian,  or  rather  loose  and  careless  in 
his  use  of  the  English  language. 

Again,  there  was  but  one  witness  examined  in  this  case.  The 
plaintiff  closed,  and  the  Court,  on '  motion,  granted  a  nonsuit. 
Such  are  the  facts  as  disclosed  by  a  bill  of  exceptions.  The  judg- 
ment actually  entered,  recites  that  it  was  on  full  hearing  of  testi- 
mony on  each  side,  and  is  in  formr  a  judgment  on  the  merits,  and 
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could  be  pleaded  in  bar  to  another  action.  Had  it  been  entered 
as  a  judgment  of  ncmsuit,  it  would  have  been  no  bar  to  another 
action.  The  plaintiff  might  have  brought  a  new  suit,  and  possibly 
by  a  diligent  study  of  the  English  grammar  for  a  few  weeks,  he 
might  have  so  improved  himself  as  not  to  lose  his  case  the  next 
time  by  the  use  of  language  which  is  made  to  mean  something 
which  in  my  opinion  the  plaintiff  never  meant  to  express.  Some- 
thing, indeed,  which  he  would  not  be  capable  of  understanding  or 
appreciating,  even  after  a  learned  lecture  by  an  able  member  of 
the  profession  upon  the  nice  distinctions  between  payment  and 
credit.  Having  expressed  my  own  views  of  this  case,  I  will  now 
notice  some  of  the  authoritiesbearing  on  the  subject. 

In  Ingram  v.  Shererdj  17  Serg.  &  Rawles  R.  347,  it  was  held, 
than  when  the  plaintiff  sued  on  an  account  running  about  sixteen 
years,  and  showed  a  credit  for  $25  cash  paid  twelve  or  thirteen 
years  before  suit  was  brought,  this  did  not  take  the  case  out  of  the 
statute  which  bars  accounts  after  six  years.  In  Hat/  v.  Kramer, 
Watts  &  Serg.  137,  it  was  held  that  when  Kramer  had  been  in  the 
habit  of  selling  hats  to  Hay,  and  Hay  had  made  one  payment  in 
cash  and  had  returned  one  hat,  [probably  for  some  defect  in  the 
manufacture]  this  was  an  account  all  on  one  side,  and  not  a  mutual 
account.  The  return  of  an  article  for  unfitness  is  a  different  trans- 
action from  the  sale  or  delivery  of  an  article  at  a  fixed  price,  or  a 
price  thereafter  to  be  settled  on  account.  Perhaps  these  two  cases 
cannot  be  held  as  settling  anything  more  than  that  a  technical  cash 
payment  on  account  shall  not  be  held  to  constitute  an  item  in  a  mu- 
tual account. 

In  the  case  of  Lowher  v.  Smith,  7  Barr,  381,  Smith,  who  was 
plaintiff  below,  was  a  powder  manufacturer,  and  was  in  the  habit 
of  purchasing  saltpeter  and  brimstone  from  Lowber.  Sometimes 
he  paid  cash,  and  sometimes  powder  for  these  materials.  Some- 
times he  got  the  materials  and  worked  them  up  into  powder  on 
the  shares.  The  accounts  run  between  the  parties  for  several 
years.  The  last  item  was  a  lot  of  powder  delivered  by  Smith, 
November  3d,  1836.  Suit  was  brought  November  1st,  1842,  not 
quite  six  years  after  the  last  lot  of  powder  was  delivered.  The  last 
lot  of  powder  having  been  delivered  within  six  years,  there  was  no 
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difficulty  in  Smith's  recovering  the  value  of  that.  But  it  would 
seem  that  Smith  claimed  more  than  the  value  of  the  last  lot  of 
powder ;  he  claimed  that  there  was  a  balance  due  him  from  the 
other  transactions  between  the  parties.  The  Court  below  instructed 
^e  jury  that  this  was  a  case  of  mutual  accounts,  and  the  last  item 
being  within  six  years,  Smith  could  recover  the  entire  bill  due  him 
on  a  settlement  of  all  the  accounts  between  him  and  Lowber.  The 
Court  above  reversed  the  case,  on  the  ground  that  the  powder  fur- 
nished by  Smith  was  not  sold  to  Lowber,  but  was  paid  by  him  on 
account.  Now,  when  we  take  into  consideration  the  &ct,  that  at 
the  time  Smith  delivered  the  powder  he  did  not  owe  Lowber  any- 
thing, but  on  the  contrary,  Lowber  was  in  debt  to  him,  this  appears 
to  me  an  extraordinary  decision. 

Smith  did  not  sell  the  powder ;  he  did  not  deliver  it  as  on  ordi- 
nary account  between  merchant  and  manufacturer,  but  he  paid  it 
on  a  debt  he  did  not  owe. 

It  appears  to  me  this  decision  is  so  unreasonable,  that  it  is  not 
entitled  to  any  weight  as  an  authority.  Tet  this  is  the  only  de- 
cision I  can  find  where  it  has  been  distinctly  held  that  the  payment 
of  an  article  of  merchandise  on  account  does  not  constitute  an  item 
of  mutual  account. 

In  the  case  of  Weatkerwax  v.  Oosumnes  Valley  Mill  Co.^  (17 
Cal.  341)  a  gold  bar  was  delivered  to  defendants  to  be  sent  to  the 
liCnt,  and  when  the  proceeds  were  returned  in  coin,  this  coin  was 
to  be  credited  to  defendants.  This  the  Court  held  to  be  the  same 
as  if  the  coin  had  been  paid  originally  on  the  account.  It  was  a 
simple  case  of  technical  payment  in  money.  The  Court  in  effect, 
held  that  a  payment  in  money  on  an  account  did  not  make  a  mu- 
tual account. 

In  the  case  of  Norton  et  al.  v.  Larco  et  ah^  (80  Cal.  126)  the 
Supreme  Court  of  the  State  of  California  admit  the  general  prop- 
osition that  payment  of  money  or  merchandise  on  account  does  not 
make  a  mutual  account  so  as  to  take  a  case  out  of  the  statute,  but 
at  the  same  time  held  that  the  delivery  of  an  article  of  merchandise 
to  be  credited  on  account  at  a  stipulated  price  does  make  an  item « 
of  mutual  account.  The  difference  between  delivering  a  piece  of 
personal  property  to  be  credited  on  an  account  at  a  stipulated 
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price,  and  the  payment  of  the  same  piece  of  property  to  be  credited 
on  account  is  so  little,  or  my  obtoseness  is  so  great,  that  I  am  wholly 
unable  to  comprehend  it. 

Technically,  nothing  bat  money  can  be  given  in  payment.  Sub- 
stantially there  is  no  difference  between  giving  a  creditor  a  piece  of 
property  and  saying  credit  this  on  my  account,  or  enter  this  as  pay- 
ment  on  my  account. 

The  case  of  Penniman  v.  Motchy  3  Met.  (Mass.)  I  think  clearly 
sustains  my  views  in  this  case.  In  that  case  the  plaintiff  sued  on 
an  account  running  through  several  years.  A  part  of  the  items 
were  within  six  years  but  most  of  them  of  older  date.  The  ques- 
tion at  the  trial  was  whether  those  of  longer  standing  than  six  years 
were  bound  by  the  Statute  of  Limitations.  To  take  the  case  out  of 
the  statute,  the  plidntiff  proved  two  items  of  credit,  or  payment 
made  by  the  defendant  during  the  running  of  the  account.  Neither 
of  these  items  of 'credit,  it  is  to  be  observed,  were  within  six  years 
of  the  time  when  the  action  was  brought.  One  of  these  items  was 
cash  f  17.60  for  beef,  the  other  one,  calf  $4.20.  The  $17.60  was 
paid  under  the  following  circumstances :  Plaintiff,  during  the  run- 
ning of  the  account,  sold  a  certain  quantity  of  beef,  (amounting  to 
$17.60  in  value)  to  defendant  to  be  paid  for  in  cash.  The  beef 
was  taken  away,  and  the  cash  not  paid  at  the  very  time  of  taking  it 
off,  but  was  paid  shortly  after. 

The  beef  in  the  mean  time  had  been  charged,  and  when  the 
money  was  paid  it  was  credited.  The  Court  in  commenting  on  this 
credit  expresses  some  doubt  as  to  whether  it  can  be  considered  an 
item  in  a  mutual^  open  current  account^  not  because  of  its  being 
money  or  because  of  its  being  sl  payment  on  account,  but  because  it 
seemed  rather  to  be  a  payment  on  what  was  considered  a  cash 
transaction.  The  Court  seemed  to  doubt  whether  the  beef  and 
this  $17.60  ought  not  to  be  treated  as  a  separate  transaction, 
neither  the  beef  nor  money  constituting  properly  any  part  of  the 
open,  current  account  between  the  parties.  But  the  Court  seem 
to  entertain  no  doubt  but  that  this  $17.60  would  have  taken  the 
whole  account  out  of  the  statute  if  the  money  had  been  paid  gener- 
ally on  account  instead  of  being  paid  particularly  for  the  beef,  which 
by  agreement  was  to  be  a  cash  transaction. 
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The  Court,  however,  held  that  the  credit  of  $4.20  for  the  calf 
took  the  whole  account  out  of  the  operation  of  the  Statute  of  Limi- 
tations. The  Massachusetts  statute,  on  which  this  case  was  decided, 
reads  as  follows : 

"  In  all  actions  of  debt  or  assumpsit  brought  to  recover  the 
balance  due  upon  a  mutual  and  open  account,  the  cause  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item  proved 
in  such  account."  The  language  of  this  statute  differs  from  ours, 
but  I  do  not  see  any  difference  in  substance. 

I  am  of  opinion  the  judgment  should  be  reversed. 


Ex  Parte  JOSEPH  C.  STANLEY. 

Right  to  Spekdt  Trial  in  Criminal  Case.  Every  person  held  on  a  criminal 
charge  has  the  legal  right  to  demand  a  speedy  and  impartial  trial  by  jury. 

Speedy  Trial,  What.  The  speedy  trial  guaranteed  every  person  accused  of 
crime  is  a  trial  as  soon  as  possible  after  indictment  found,  without  depriving 
the  prosecution  of  a  reasonable  time  for  preparation. 

Failure  to  PROcaRR  Jury  ground  for  Continuance.  If  the  prosecution  in  a 
criminal  case  makes  all  reasonable  efforts  to  impannel  a  jury  at  the  first  term 
at  which  the  case  is  triable,  but  without  success,  and  it  does  not  appear  that  a 
jury  could  not  be  had  at  the  next  term,  there  is  a  good  cause  for  a  continuance 
on  its  motion  for  the  term. 

Continuance  without  Afpidayit.  Section  818  of  the  Criminal  Practice  Act 
confers  upon  the  courts  the  right  to  continue  the  trial  of  a  criminal  case  upon 
a  proper  showing  by  affidavit ;  but  if  the  fact  authorizing  a  continuance  is 
within  the  judicial  knowledge  of  the  court,  such  as  the  impossibility  of  impan- 
neling  a  jury  at  the  term,  an  affidavit  is  unnecessary. 

Habeas  Corpus  for  want  of  Speedy  Trial.  A  prisoner  charged  with  a  grave 
offense  will  not  be  discharged  on  habeas  corpus  on  the  ground  that  all  efforts 
to  obtain  a  competent  jury  at  the  term  at  which  he  was  properly  triable  failed, 
and  that  no  competent  jury  can  be  obtained,  until  it  appears  that  all  possible 
means  of  securing  a  jury  have  failed,  and  a  trial  cannot  be  had  within  a 
reasonable  time. 

Indefinite  Postponement  of  Criminal  Case.  If  it  appear  that  a  jury  cannot 
be  procured  in  a  criminal  case  at  the  terra  at  which  it  is  regularly  triable,  an 
order  of  indefinite  postponement  is  irregular,  but  it  does  not  operate  as  a 
release  of  the  prisoner. 

By  Lewis,  J. — ^Quehy.  If,  in  a  criminal  case,  all  efforts  of  the  prosecution  to  pro- 
cure a  jury  at  the  term  at  which  the  case  is  properly  triable  fail,  and  it  is  clear 
that  a  jury  cannot  be  had  at  the  next  term,  and  a  continuance  would  therefore 
be  useless,  should  not  tlie  prisoner  be  discharged  ? 
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Bt  BEA.TTT,  G.  J.  Where,  in  the  case  of  a  person  charged  with  crime,  the 
prosecution  is  unable,  on  account  of  the  public  prejudice  against  him,  to  pro- 
cure a  competent  jury,  and  the  prisoner  (who  alone  under  the  statute  has  the 
right)  refuses  to  apply  for  a  change  of  venue,  it  is  proper  to  keep  the  case 
pending  until  a  jury  can  be  had,  and  the  prisoner  cannot  complain  of  the  want 
of  a  speedy  trial. 

Habeas  Corpus  before  the  Supreme  Court. 

The  petitioner,  Joseph  C.  Stanley,  had  been  indicted  for  the 
murder  of  David  D.  Caldwell,  and  held  to  answer  that  charge 
before  the  District  Court  of  the  Third  Judicial  District,  Washoe 
County.  He  was  tried  at  the  November  Term,  1867,  and  con- 
victed of  manslaughter.  A  new  trial  having  been  granted  by  the 
Court  below,  the  State  appealed  to  this  Court,  and  the  order  grant- 
ing a  new  trial  was  aflSrmed.     (See  ante^  p.  71.) 

The  cause,  having  been  remanded,  was  next  called  for  trial  at 
the  May  Term,  1868,  of  the  Court  below ;  but  the  panel  sum- 
moned being  exhausted  and  no  jury  obtained,  the  cause  was  con- 
tinued. He  then  applied  for  a  writ  of  habeas  corpus  before  the 
Supreme  Court,  which  was  denied. 

At  the  August  Term,  1868,  of  the  Third  District  Court,  the 
cause  was  again  called,  the  panel  exhausted,  and  no  jury  obtained ; 
whereupon  the  Court  indefinitely  postponed  the  case.  Upon  these 
facts  the  petitioner  sued  out  this  writ  and  claimed  his  final  dis^ 
charge  on  the  ground  that  he  was  denied  his  legal  right  to  a  speedy 
trial. 

jB.  M,  Clarke^  Attorney  General,  for  Respondent. 

I. 

The  Court,  on  habeas  corpus^  is  limited  in  its  inquiry  to  three 
propositions :  1st.  The  existence  of  the  process ;  2d.  The  validity 
of  the  process ;  3d.  Subsequent  events  rendering  the  process  inop- 
erative. (Hurd  on  Habeas  Corpus,  331  to  345,  and  cases  cited ; 
Statutes  of  1862,  100-101 ;  6  Indiana,  290.) 

The  demand  of  a  speedy  public  trial  could  in  no  sense  affect  the 
existence  or  validity  of  process.  This  is  purely  a*  collateral  fact, 
to  be  determined  by  extrinsic  evidence,  and  not  the  proper  subject 
of  judicial  inquiry  on  habeas  corpus.    No  principle  is  better  settled 
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than  that  error  cannot  be  reviewed  or  corrected  on  habeas  corpus. 
Bj  speedy  trial  is  not  meant  an  immediate  trial,  but  a  trial  without 
unreasonable  or  oppressive  delay.  All  the  circumstances  of  the 
case  must  be  shown  to  enable  the  Court  to  determine  the  fact. 
How  can  they  be  shown  on  habeas  corpus  f  How,  especially  with- 
out entering  upon  the  very  questions  which  were  acted  upon  and 
determined  by  the  Court  below  ? 

II. 

If  the  Court  should  find  this  a  proper  case  for  habeas  corpus, 
the  facts  will  not  warrant  the  prisoner's  discharge.  Upon  the 
showing  of  the  petition,  the  State  has  been  guilty  of  no  laches ; 
not  a  term  has  elapsed  at  which  the  State  has  not  been  ready  and 
anxious  to  try ;  never  creating  delays,  never  asking  for  a  continu- 
ance, always  pressing  forward  until  the  Court  has  declared  the 
body  of  the  county  exhausted,  and  of  its  own  motion  continued  the 
cause  for  the  term. 

All  that  the  State,  the  prosecutor,  could  do  to  obtain  a  speedy 
trial  has  been  done.  No  expense  has  been  spared,  no  effort  omit- 
ted. So  much  cannot  be  said  of  the  prisoner.  At  no  time  since 
his  commitment  has  he  been  without  the  means  of  a  speedy  trial, 
if  in  good  faith  desired.  If  in  truth  no  jury  can  be  had  in  Washoe 
County,  the  venue  may  be  changed  upon  his  application.  This 
application  he  declines  to  make,  thus  himself  arresting  the  course 
of  justice,  and  refusing  to  avail  himself  of  the  only  means  by  which 
the  trial  can  be  had  under  the  law. 

By  Lewis,  J. 

The  defendant  is  brought  before  this  Court  upon  a  writ  of  habeas 
corpus,  and  his  release  claimed  by  counsel  upon  the  grounds:  First, 
that  he  cannot  have  a  speedy  trial  in  the  county  where  he  was  in- 
dicted, and  where  it  is  claimed  he  has  the  right  to  be  tried,  because 
no  competent  jury  can  be  obtained  there,  and  no  change  of  venue 
can  be  had  upon  the  motion  of  the  prosecution ;  and  second,  that 
the  order  made  by  the  Court  postponing  the  trial  indefinitely,  ope- 
rated as  a  release  of  the  prisoner,  and  consequently  the  Sheriff 
has  now  no  legal  authority  to  hold  him  in  custody. 
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That  all  persons  held  on  a  criminal  charge  have  the  legal  right 
to  demand  a  speedy  and  impartial  trial  by  jury,  there  can  at  this 
time  be  no  doubt.  The  right  was  guaranteed  to  the  English  peo- 
ple by  the  Great  Charter ;  it  has  been  confirmed  in  subsequent 
bills  of  right ;  iterated  and  reiterated  by  the  Courts,  and  defended 
and  protected  by  the  representatives  of  the  people  with  jealous 
care  and  resolute  courage.  In  this  country  the  saofie  right  is  gen- 
erally guaranteed  by  the  Constitutions  of  the  respective  States,  or 
secured  by  appropriate  legislative  enactments.  That  the  defendant 
may  claim  this  right,  there  is  no  doubt.  But  what  is  to  be  under- 
stood by  a  speedy  trials  is  the  embarrassing  question  now  to  be  de- 
termined. It  is  very  clear  that  one  arrested  and  accused  of  crime 
has  not  the  right  to  demand  a  trial  immediately  upon  the  accusation 
or  arrest  being  made.  He  must  wait  until  a  regular  term  of  the 
Court  having  jurisdiction  of  the  offense  with  which  he  is  charged, 
until  an  indictment  is  found  and  presented,  and  until  the  prosecu- 
tion has  had  a  reasonable  time  to  prepare  for  the  trial.  Nor  does  a 
speedy  trial  mean  a  trial  immediately  upon  the  presentation  of  the 
indictment  or  the  arrest  upon  it.  It  simply  means  that  the  trial 
shall  take  place  as  soon  as  possible  after  the  indictment  is  found, 
without  depriving  the  prosecution  of  a  reasonable  time  for  prepa- 
ration. The  law  is  the  embodiment  of  reason  and  good  sense ; 
hence,  whilst  it  secures  to  every  person  accused  of  crime  the  right 
to  have  such  charge  speedily  determined  by  a  competent  jury,  it 
does  not  exact  impossibilities,  extraordinary  efforts,  diligence  or  ex- 
ertion from  the  Courts,  or  the  representatives  of  the  State ;  nor 
does  it  contemplate  that  the  right  of  a  speedy  trial  which  it  guar- 
anteed to  the  prisoner  shall  operate  to  deprive  the  State  of  a  rea- 
sonable opportunity  of  fairly  prosecuting  criminals. 

Section  582  of  the  Criminal  Practice  Act  indicates  what  is  here 
understood  by  a  speedy  trial.  That  section  declares  that  ''  if  a 
defendant,  indicted  for  a  public  offense,  whose  trial  has  not  been 
postponed  upon  his  application,  be  not  brought  to  trial  at  the  next 
term  of  the  Court  at  which  the  indictment  is  triable  after  the  same 
is  found,  the  Court  shall  order  the  indictment  to  be  dismissed,  un- 
less good  cause  to  the  contrary  be  shown." 

The  prisoner  here  certainly  cannot  complain  that  the  Court  below 
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has  not  endeavored,  with  the  utmost  diligence  and  good  faith,  to 
give  him  a  trial,  but  having  failed  after  repeated  efforts  to  obtain  a 
jury,  and  the  Judge  having  expressed  an  opinion  that  a  jury  could 
not  be  secured,  the  defendant  considers  himself  entitled  to  be  re- 
leased. But  it  is  not  shown  that  every  possible  means  of  impan- 
neling  a  jury  had  been  exhausted,  and  that  one  could  not  possibly 
be  obtained  in  the  county.  After  having  made  all  reasonable  efforts 
to  give  the  defendant  a  trial,  and  failing  in  it,  I  am  inclined  to  be- 
lieve that  the  Court  below  had  the  right  to  continue  the  cause  until 
the  next  term,  if  at  such  term  a  trial  could  probably  be  had.  This 
effort  to  give  the  defendant  a  trial  was  at  the  first  term  after 
the  Court  below  had  reacquired  jurisdiction  of  the  case  by  the  dis- 
position by  this  Court  of  the  appeal,  which  had  previously  been 
taken  in  it.  Section  318  of  the  Criminal  Practice  Act,  as  amended 
in  1867,  (Laws  of  1867,  page  127)  confers  upon  the  Courts  the 
right  to  continue  the  trial  in  a  criminal  case  upon  a  proper  showing 
by  affidavit.  In  a  case  of  this  kind  an  affidavit  would  be  entirely 
unnecessary,  if  the  Judge  was  satisfied  that  a  jury  could  not  be 
had  at  that  term.  I  see  no  reason  why,  upon  his  own  knowledge 
of  the  fact,  he  could  not  continue  the  case.  If,  upon  affidavit  of 
the  prosecution,  showing  cause,  the  Judge  can  continue  a  case  for 
a  term,  why  may  he  not  do  so  upon  his  own  knowledge  of  the  fact 
that  a  trial  cannot  be  had  at  that  particular  term  ?  There  appears 
to  be  no  reason  why  he  may  not  do  so.  If  it  were  clear  that  a 
jury  could  not  be  had  at  the  next  term,  a  continuance  would  be 
useless,  and  the  prisoner  should  perhaps  be  discharged.  But  it 
does  not  follow  that  because  there  was  a  failure  at  one  term  of 
Court  to  obtain  a  jury,  that  one  could  not  be  secured  at  the  next 
term. 

It  is  very  clear  that  there  were  many  persons  in  the  couiity  qual- 
ified to  act  as  jurors,  whose  attendance  the  Court  was  not  able  to 
secure  at  the  last  term,  who,  however,  may  be  summoned  for  the 
next  term.  Hence,  it  is  not  by  any  means  certain  that  a  jury  can- 
not be  impanneled  at  the  next  term  of  the  Court.  I  do  not  hesi- 
tate to  say,  that  if  at  the  next  term  the  Court  fails,  after  proper 
efforts  to  obtain  a  jury,  that  the  defendant  should  be  released. 
But  it  seems  to  me  that  he  should  not  be  discharged  until  every 
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effort  has  been  exhausted  to  bring  him  to  trial.  That  the  State 
cannot  have  the  case  transferred  to  another  county  for  trial,  is  evi- 
dently an  omission  in  the  law.  It  could  not  have  been  the  inten- 
tion to  deprive  it  of  that  right,  where  a  trial  is  rendered  impossible 
in  the  proper  county.  A  prisoner  charged  with  a  grave  offense 
should,  therefore,  not  be  released  upon  the  ground  here  taken, 
until  all  possible  means  of  securing  a  jury  are  exhausted,  and  it  is 
made  perfectly  certain  that  a  trial  cannot  be  had  within  a  reason- 
able time  in  the  proper  county. 

The  order  made  by  the  Court  below,  postponing  the  trial,  was 
not  regular.  But  it  follows,  from  what  has  been  said,  that  the 
case  could  have  been  continued  for  the  term.  Such  was,  perhaps, 
the  effect  of  the  order  made.  A  continuance  for  the  term  would 
have  been  more  regular,  and  the  order  had  better  be  so  modified. 

The  prisoner  is  remanded  to  the  custody  of  the  Sheriff  of  Washoe 
County,  to  await  the  action  of  the  District  Court. 

By  Beatty,  C.  J. 

I  agree  with  my  associate.  Justice  Lewis,  in  the  conclusion  that 
the  prisoner  should  be  remanded  to  the  custody  of  the  Sheriff  of 
Washoe  County.  I  also  agree  with  him  in  most  of  his  other  con- 
clusions in  this  case.  But  I  do  not  agree  with  him  that  the  State 
is  bound  to  procure  a  speedy  trial  for  a  prisoner  who  does  not  him- 
self choose  to  take  those  steps  necessary  to  procure  such  trial. 

Where  there  is  too  much  prejudice  or  feeling,  against  a  person 
charged  with  crime,  to  get  an  impartial  trial  in  the  county  where 
the  crime  is  alleged  to  have  been  comnlitted,  all  he  has  to  do  is  to 
ask  for  a  change  of  venue  to  another  county,  in  order  to  get  that 
speedy  trial  the  Constitution  guarantees.  If  in  such  case  the  pris- 
oner refuses  to  ask  for  a  change  of  venue,  I  see  'no  other  way  but 
to  keep  the  case  pending,  until  by  change  of  population,  the  grow- 
ing up  of  a  new  generation,  or  the  wearing  out  of  the  memory  of 
the  act,  an  impartial  trial  can  be  had.  Establish  the  contrary  doc- 
trine, and  all  a  man  has  to  do  to  escape  punishment  is  to  commit 
a  crime  so  open  and  atrocious  in  its  character  as  to  convince 
every  intelligent  man  in  the  country  that  he  is  unquestionably 
guilty  and  deserving  punishment,  and  then  he  must  be  turned 
loose  on  society  to  commit  other  and  more  atrocious  crimes. 
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The  clause  in  the  Constitution  which  secures  a  speedy  trial  was 
intended  to  protect  the  innocent  and  not  to  encourage  the  vicious. 
Theoretically  jurors  can  be  disqualified  by  having  formed  an  opin- 
ion in  favor  of  the  innocence  of  a  prisoner,  as  -well  as  by  having 
formed  an  opinion  against  him.  But  practically  there  is  never  any 
difficulty  in  getting  a  jury  to  try  an  innocent  man,  or  one  about 
whose  innocence  there  is  any  reasonable  doubt.  Generally  speak- 
ing, it  is  only  where  crimes  have  been  committed  under  circum- 
stances of  peculiar  atrocity,  and  the  evidence  is  clear  beyond  a 
reasonable  doubt  that  the  community  at  large  becomes  so  much 
excited,  and  the  crime  is  so  much  discussed,  as  to  induce  the  mass 
of  the  community  to  form  opinions  disqualifying  them  as  jurors. 
The  exceptions  to  this  rule  are  very  rare  indeed. 

It  would  only  be  on  well  settled  authority,  or  the  clearest  neces- 
sity, that  I  would  consent  to  the  establishment  of  a  rule  to  turn 
loose  on  society  the  worst  class  of  criminals,  on  the  sole  ground 
that  their  crimes  were  so  great,  that  the  wliole  community  in  which 
they  were  committed  were  of  the  opinion  that  the  accused  deserved 
punishment. 
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lion,  but  it  cannot  be  to  correct  the  errors  of  an  inferior  court.  When  such 
court  has  acted,  its  action,  howeTer  informal  or  erroneous,  cannot  be  set 
aside  or  reversed  by  such  writ. 

Dismissal  of  Appeal  from  Justice^s  Court.  Where  a  district  court  dismissed 
an  appeal  from  a  justice's  court,  on  the  ground  that  the  notice  of  appeal  was 
not  duly  stamped :  Held^  that  however  erroneous  the  action  of  the  district 
court,  mandamus  would  not  lie  to  compel  it  to  reinstate  the  cause  and  try  it 
on  the  merits. 

Disposal  of  Gases  beneath  Supreme  Court  Jurisdiction.  If  a  district  court 
disposes  of  an  appeal  from  a  justice's  court,  the  amount  involved  in  which  is 
not  sufficient  to  authorize  an  appeal  to  the  Supreme  Court,  such  disposal, 
however  erroneous,  cannot  be  reviewed  in  the  Supreme  Court. 

Catanouoh  iw.  Wright,  (2  Nev.  166)  as  to  the  propriety  of  matidamus  to  com- 
pel an  inferior  court  to  proceed  with  a  trial,  cited  with  approval. 
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This  was  an  application  on  behalf  of  Aaron  D.  Treadway  for  a 
writ  of  peremptory  mandamus  against  Hon.  Samuel  H.  Wright, 
Judge  of  the  District  Court  of  the  Second  Judicial  District,  Orms- 
by  County,  to  compel  him  "  to  set  for  trial,  hear  and  determine 
the  cause  of  C.  J.  Hoteling  v.  A.  D.  Treadway,"  mentioned  in 
the  opinion.  Judge  Wright  filed  an  answer  to  the  petition,  setting 
forth,  among  other  things,  that  the  cause  referred  to  had  been 
brought  into  his  court  on  appeal  from  a  justice's  court ;  that  a  mo- 
tion had  been  duly  made  in  his  court  to  dismiss  the  appeal ;  that 
tbe  motion  had  been  duly  heard  in  open  court  upon  proof  oral  and 
documentary,  and  argument  of  counsel ;  that  after  due  considera- 
tion, the  motion  was  granted  and  the  appeal  dismissed  by  order 
then  made  and  entered  ;  that  after  such  dismissal,  counsel  for  ap- 
pellant asked  leave  to  stamp  the  notice  of  appeal,  and  then  moved 
to  set  the  cause  and  proceed  with  the  trial  thereof  upon  the  merits, 
which  was  denied ;  and  that  at  the  time  said  last  mentioned  motion 
was  made,  and  at  the  time  the  petition  for  mandamus  was  filed, 
and  at  the  time  of  filing  his  answer,  there  was  no  such  cause  as 
the  one  mentioned  pending  in  his  court. 

Clayton  and  DavieSy  for  Relator. 

The  writ  of  mandamus  is  proper  to  be  resorted  to  on  all  occa- 
sions where  the  relator  has  suffered  the  violation  of  some  legal 
right,  and  the  law  has  failed  to  provide  a  specific  legal  remedy.  It 
is  a  well  established  principle,  that  if  there  be  a  right,  and  no  ade- 
quate remedy,  where  in  justice  there  should  be  one,  this  writ,  "  the 
supplementary  remedy,  when  all  others  fail,"  should  not  be  denied. 
(Moses  on  Mandamus,  p.  18.)  It  is  a  proper  remedy  to  compel 
inferior  tribunals  to  perform  their  legitimate  duties ;  and  as  the  Dis- 
trict Court  has  manifestly  erred  on  a  well  settled  point  of  law  in 
dismissing  this  appeal  and  striking  this  cause  from  its  calendar  with- 
out proper  cause,  and  as  the  relator  seeks  in  no  wise  to  dictate  a 
judgment  to  the  District  Court,  or  to  trespass  in  the  least  degree 
upon  its  discretionary  powers,  the  relief  sought  is  not  only  emi- 
nently in  keeping  with  justice  and  good  government,  but  the  issu- 
ance of  a  mandatory  writ  is  unquestionably  within  the  province  and 
bounden  duty  of  this  Court.    (JEr  parte  Bradstreetj  7  Peters,  647.) 


.  ♦ 
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*'  Where  a  cause  is  improperly  stricken  from  the  docket,  manda- 
mu9  is  the  proper  remedy  to  procure  it  to  be  reinstated."  (jEr 
parte  Low^  20  Alabama,  330.)  "  Where  an  inferior  Court  makes 
an  order  in  a  case  which  is  in  violation  of  the  plain  legal  rights  of 
one  of  the  parties,  and  by  virtue  of  such  order  refuses  to  proceed 
further  in  the  case,  the  inferior  Court  can,  on  mandamus^  be  com- 
pelled to  vacate  the  order."  (^People  v.  Judge%  of  Wa%hington 
Countyj  1  Cowan,  576.) 

"  A  Court  having  appellate  jurisdiction  from  an  inferior  Court,  and 
which  has  refused  to  entertain  an  appeal  of  a  case,  may  be  com- 
pelled to  do  so  by  writ  of  Tnandarmis,^^  (JEc  parte  Henderson,  6 
Florida,  279 ;  see  also  Asberry  v.  Shearers,  6  Texas,  457  ;  People 
v.  Scates,  3  Scammon,  357  ;  Ten  Eyck  v.  Farlee,  1  Harrison,  369 ; 
State  V.  Judges  of  Bergen,  2  Pennington,  541;  Garrabraut  v. 
McChmd,  3  Green,  462;  Thorpe  v.  Keeler,  3  Harrison,  251; 
People  V.  Niagara  Common  Pleas,  12  Wendell,  246 ;  People  v. 
Pearson,  1  Scammon,  458 ;  People  v.  New  York  Common  Pleas, 
19  Wend.  118.) 

It  is  true  that  the  writ  of  mandamus  so  far  partakes  of  the  na- 
ture of  a  prerogative  writ,  that  the  Court  has  the  power  to  issue  or 
withhold  it,  according  to  its  discretion ;  but  this  discretion  is  not  an 
arbitrary  but  a  judicial  one,  and  when,  as  in  this  case,  there  is  a 
right,  and  the  law  has  established  no  adequate  and  specific  legal 
remedy,  following  the  general  principle  of  the  common*  law,  the  writ 
should  not  be  denied.  QSt.  Luke  Church  v.  Slack,  7  Cushing,  226.) 

R.  M.  Clarke,  for  Respondent.  * 

This  petition  is  for  a  mandamus,  ostensibly  to  compel  the  respond- 
ent to  try  a  cause ;  but  in  fact  to  compel  the  Court  below  to  reverse 
a  judgment  of  dismissal.  Mandamus  is  not  the  proper  remedy. 
The  Court  below  did  not  refuse  to  act;  but  orfthe  contrary  pro- 
ceeded to  determine  a  question  of  law  regularly  presented  and 
clearly  within  its  jurisdiction.  And  although  the  judgment  pro- 
nounced may  have  been  erroneous,  the  determination  was  judicial 
and  final,  and  cannot  be  reviewed  on  this  writ. 

"  Mandamus  is  a. proper  remedy  to  compel  an  inferior  Court  to 
adjudicate  upon  a  subject  within  its  jurisdiction ;  but  where  it  has 
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adjudicated,  a  mandamus  will  not  lie  for  the  purpose  of  revising  or 
correcting  its  decision."  (^County  Court  of  Warren  v.  Daniel^  2 
Bibb,  673.) 

Where  a  ministerial  act  is  to  be  done  and  there  is  no  other  specific 
remedy,  a  mandamus  will  be  granted  to  do  the  act  required ;  but 
where  a  complaint  is  against  a  person  who  acts  in  a  judicial  and  de- 
liberative capacity,  though  he  may  be  ordered  by  mandamus  to 
proceed  to  do  his  duty  by  deciding  and  acting  according  to  the  best 
of  his  judgment,  the  Court  will  not  direct  him  in  what  manner  to 
proceed.  (5  Binney,  103.  See  also  10  Pickering,  244.;  6  Ohio, 
542 ;  24  Cal.  79 ;  28  Cal.  166  ;  1  Denio,  679 ;  18  Wendell,  89.) 

Judgment  of  dismissal  having  been  made  and  entered  in  the 
Court  below,  the  trial  cannot  be  proceeded  with  until  the  judgment 
of  dismissal  shall  have  been  reversed.  .  This  cannot  be  done  by 
mandamus. 

By  the  Court,  Lewis,  J. 

The  relator  petitions  this  Court  to  issue  a  peremptory  writ  of 
mandamus  to  the  defendant,  Wright,  commanding  him  to  proceed 
with  the  trial  of  a  certain  action  between  one  Hotelling  and  him- 
self. The  facts  disclosed  by  the  aflSdavit  on  behalf  of  the  dela- 
tor, and  upon  which  the  writ  is  asked,  may  in  substance  be  thus 
stated  : 

Hotelling  brought  an  action  against  Treadway  in  a  Justice's 
Court,  to  recover  the  sum  of  one  hundred  and  ten  dollars ;  and  on 
the  twenty-ninth  day  of  January,  recovered  judgment.  A  few 
days  afterwards  Treadway  took  an  appeal  from  the  judgment  so 
rendered  against  him  to  the  District  Court  for  the  County  of 
Ormsby.  At  the  first  term  of  that  Court  after  the  appeal  was 
taken,  the  respondent,  Hotelling,  moved  to  dismiss  the  appeal, 
upon  the  ground*  that  it  had  not  been  regularly  taken,  no  reve- 
nue having  been  placed  upon  the  notice  of  appeal  as  required  by 
law.  Although  not  stamped  until  after  the  expiration  of  the  time 
within  which  the  notice  was  required  to  be  filed  ctnd  served,  stamps 
were  placed  upon  it  before  the  motion  to  dismiss  was  made.  Upon 
proof  of  these  facts,  the  defendant,  who  was  the  Judge  of  the  Dis- 
trict Court,  ordered  the  appeal  to  be  dismissed.     And  now  the  re- 
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lator  claims,  that  as  the  amount  involved  in  the  action  is  not  suffi- 
cient to  authorize  an  appeal  to  this  Court,  and  there  is  no  other 
remedy,  he  is  entitled  to  a  mandamus,  directing  the  Judge  below 
to  reinstate  the  cause  upon  the  calendar,  and  proceed  to  try  it. 

The  Judge  below  may  have  erred  in  dismissing  the  appeal,  but 
it  is  very  certain  that  the  error  cannot  be  corrected  bj  mandamus. 
The  office  of  mandamus  is  to  compel  action,  not  to  correct  errors. 
When  an  act  is  once  done,  no  informality  or  error  will  authorize  it 
to  be  set  aside  or  reviewed  by  such  writ.  If  the  order  dismissing 
were  correct,  mandamus  should  certainly  not  issue.  We  cannot 
say  it  is  erroneous,  without  reviewing  the  action  of  the  Court  below. 

The  statute  authorizes  the  issuance  of  the  writ  to  ^'  compel  the 
performance  of  an  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station."  K  the  defendant  had 
refused  to  dispose  of,  or  hear  the  cause  between  Hotelling  and  the 
relator,  the  case  would  be  then  brought  within  the  provision  of  the 
statute.  The  Judge  below,  it  is  true,  refuses  to  try  the  cause 
upon  its  merits,  but  the  reason  given  for  it  is,  that  the  cause  had 
already  been  disposed  of.  Now,  if  the  order  dismissing  the  cause 
wer^  correct,  it  cannot  be  claimed  by  any  one  that  this  writ  ought 
to  issue  to  reinstate  it,  and  compel  the  Judge  to  try  it  upon  its 
merits.  If  by  reason  of  irregularity  in  the  appeal  the  case  was  not 
brought  within  the  jurisdiction  of  the  District  Qourt,  it  was  its  duty 
to  dismiss  it. 

But  how  is  this  Court  to  determine  whether  the  Court  below 
rightly  dismissed  the  appeal  or  not  ?  We  have  no  means  of  ascer- 
taining that  fact,  except  by  reviewing  all  the  proceedings  upon  the 
motion  to  dismiss,  and  ex|imining  the  evidence  produced  to  sustain 
it.  To  do  so,  however,  would  be  to  review  the  judicial  action  of 
the  lower  Court,  precisely  as  if  an  appeal  had  been  taken  from  the 
judgment  of  dismissal,  which  cannot  be  done  in  a  proceeding  of 
this  character.  The  case  could  not  be  brought  to  this  Court  by  ap- 
peal, because  the  sum  involved  is  not  sufficient  to  give  it  jurisdic- 
tion, but  upon  the  application  for  this  writ,  we  are  asked  to  review 
an  order  or  judgment  of  the  Court  below,  adjudge  it  to  be  errone- 
ous, set  it  aside,  and  direct  the  Court  to  proceed  with  the  trial. 
To  do  so,  would  simply  be  to  convert  the  writ  of  mandamus  into  a 
writ  of  error. 
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The  Court  below  having  made  an  order  disposing  of  the  cause, 
no  matter  how  erroneous  it  may  have  been,  it  cannot  be  reviewed 
in  this  Court. 

In  the  case  of  Oavanaugh  v.  Wrighty  2  Nev.  166,  it  will  be  ob- 
served the  Court  refused  absolutely  to  proceed  with  the  trial,  aijd 
the  writ  issued  commanding  it  to  try  the  cause.  Hence,  this  is  not 
a  case  in  point,  as  here  the  Court  has  disposed  of  the  case  to  com- 
pel the  trial  of  which  this  writ  is  asked. 

Writ  refused. 


;«2s  101  WILLARD    G.    WAYMAN,    Appellant,  v.  WILLIAM    D. 

TORREYSON,  Respondent. 

Note  Void  for  Want  of  Stamps.  Where  Torreyson  made  a  promissory  note 
to  Mrs.  Wayman,  which  was  not  stamped,  and  after  her  death,  at  the  request  of 
her  administrator,  Torreyaon  affixed  a  stamp :  Ileld^  that  the  note  was  invalid  for 
want  of  a  stamp  in  the  hands  of  Mrs.  Wayman ;  that  it  could  not  be  redelivered 
after  her  death  as  a  new  note  for  want  of  a  payee ;  and  the  omitted  stamps  could 
be  affixed  so  as  to  validate  it  as  an  old  note  only  by  a  revenue  stamp  affixed  in 
accordance  with  the  Act  of  Congress  of  March  8,  1865. 

Maynard  v.  Johnson,  2  Nev.  16,  to  the  effijct,  that  under  the  Act  of  Congress 
of  June  30,  1864,  (previous  to  the  amendment  of  March  S,  1865)  the  omission  to 
stamp  a  promissory  note  when  executed,  even  though  such  omission  was  without 
fraudulent  intent,  rendered  it  invalid,  approved. 

Promissory  Xote,  Ezisvnce  of  Parties.  There  must  be  two  parties  to  every 
promissory  note,  a  maker  and  a  payee ;  if  the  payee  name^  is  not  in  esse,  there 
is  €10  note. 

Note  Payable  to  Fictitious  Payee.  The  doctrine  of  Foster  v.  Shntiucl',  (2  Xew 
Hampshire,  448)  that  a  note  made  to  a  fictitious  payee  or  order,'  may  be  sued  on 
by  the  person  to  whom  delivered,  as  if  made  payable  to  bearer,  is  not  borne  out 
by  authority 'nor  correct  in  prmciple. 

Suit  on  Original  Consideration  of  Void  Note — {^leadings.  Though  the  holder 
of  a  promissory  note,  which  proves  to  be  void,  may,  in  a  proper  case,  recover  on 
the  consideration  for  which  the  note  was  intended  to  be  given,  he  cannot  do  so 
unless  the  pleadings  set  out  such  consideration. 

By  Beatty,  C.  J.,  Query.  If  a  promissory  note  be  delivered  unstamped,  and 
afterwards  the  maker  affixes  a  stamp,  may  it  not  take  effect  as  a  new  and  good 
note  from  the  last  delivery  ? 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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JSUis  and  Sawyer,  for  Appellant. 

•  •   I- 

Invalidity  for  want  of  a  stamp  must  appear  on  the  face  of  a 
promissory  note,  and  if  the  stamp  is  correct,  Courts  will  not  inquire 
into  the  time  when  it  was  affixed  or  whether  the  penalty  has  been 
paid.  (Edwards  on  Stamp  Act,  256  ;  1  Chitty  on  Bills,  139  ;  1 
Stephens'  Nisi  Prius,  p  797  ;  Eex  v.  Buton,  17  Com.  Law,  434  ; 
Q-reen  v.  DavU,  10  Com.  Law,  360.) 

n. 

The  objection  to  the  note  was  not  good  because  it  appeared  that 
the  omission  to  stamp  was  without  ^ny  intent  to  eyade  the  Internal 
Revenue  Law.  (^Beebe  v.  Button^  47  Barb.  188  ;  Trull  v.  MovJton, 
12  Allen,  397 ;  Demand  v.  MorriSy  10  Allen,  250 ;  HaUock  v. 
Jandin  ^  Co,^ 

The  Court  below  should  have  admitted  the  note  in  evidence, 
after  proof  by  defendant,  Torreyson,  that  this  failure  to  affix  the 
proper  stamps,  at  the  time  of  issuance  of  the  note  was  through  in- 
advertence, and  with  no  intent  to  evade  the  Internal  Revenue  Law, 
and  that  he  himself  affixed  the  proper  stamps  as  approved  upon  the 
note,  at  the  date  of  their  cancelation,  and  canceled  the  same. 

III. 

K  tl^e  note  was  originally  void,  and  the  subsequent  stampmg  by 
defendant,  Torreyson,  as  testified  to  by  him  failed  to  make  it  valid, 
yet  each  subsequent  stamping*  and  redelivering  made  it  a  valid  note 
fipom  that  date.  (Partoh  v.  Daniel,  20  Mis.  148 ;  2  Parsons  on 
Notes  and  Bills, « page  xvi  of  Appendix;  3  Parsons  on  Contracts, 
813  New  Ed.) 

The  difference  in  the  dates  of  the  note  declared  on,  and  such  new 
note  proved,  was  not  such  a  variance  as  could  not  have  been  reme- 
died by  a  motion  to  amend  the  pleadings  to  conform  to  the  proof. 
And  the  plaintiff  should  have  had  judgment  for  the  amount  prayed 
for  in  his  complaint  minus  the  interest  on  the  face  of  the  note  from 
its  date  to  the  date  of  stamping. 


M 
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IV. 

The  Court  below  erred  in  sustaining  jthe  motion  to  strike  out  the 
testimony  of  P.  H.  Clayton.  If  a  persofc  is  barred  from  recovery 
on  a  note,  on  account  of  the  insufficiency  or  want  of  stamp,  he  may 
yet,  upon  sufficient  evidence,  recover  on  the  common  counts.  (Ed- 
wards on  Stamp  Act,  232,  233 ;  Farr  v.  Price,  1  East,  43  ;  Tt/te 
V.  Jonesl  1  East,  68}  (note) ;  Alves  v.  HodgBon,  7  Term  Rep. 
243.) 

Under  our  system  of  pleading  which  requires  a  plain  statement 
of  facts,  such  statement  of  facts  must  be  considered  as  embracing 
such  common  counts  as  would  have  been  applicable  to  each  partic- 
ular case  under  the  common  law  system,  otherwise  it  would  fre- 
quently be  impossible  for  the  ends  of  justice  toT>e  attained  under  our 
improved  system  of  pleading. 

Robert  M.  Clarke,  for  Respondent. 

I. 

The  Court  did  not  err  in  refusing  to  receive  the  note  in  evidence 
and  ordering  judgment  for  the  defendant  for  the  reasons  follow- 
ing, viz : 

1.  The  note,  not  being  stamped  at  the  time  it  was  made  and  de- 
livered, is  absolutely  void.  (Laws  U.  S.  1865-6, 142-143,  Sec. 
158.     Maynard  v..  Johnson,  2  Nev.  25.)  t 

2.  A  contract,  void  because  in  violation  of  a  public  statute  or 
because  in  contraventipn  of  public  policy,  cannot  be  made  valid  by 
the  acts  of  the  parties  thereto. 

3.  The  U.  S.  Revenue  Law  provides  a  method  by  which  un- 
stamped instruments  may  be  stamped  after  made  and  delivered  and 
thus  made  valid.  (Sec.  158,  U.  S.  Revenue  Law.)  No  other 
remedy  being  provided,  the  remedy  so  provided  is  exclusive.  The 
maxim  Provisio  unias  excltmo  aUerial  is  not  only  applicable,  but 
conclusive  of  this  point. 

Again,  the  U.  S.  Revenue  Law  of  1866  (Sec.  163)  provides 
that  no  unstamped  instrument  shall  be  received  in  evidence  until 
the  legal  stamp  shall  have  been  affixed  in  the  manner  prescribed  by 
law. 
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The  claim  that  the  stamping  of  the  note  by  Torreyson  on  the 
twenty-second  day  of  November,  1866,  was  th6  making  of  a  new 
note  cannot  be  maintained. 

1.  Because  the  action  is  plainly  and  exclusively  brought  to  en- 
force the  note  as  made  March  4th,  1866.  The  pleadings  con- 
tain no  allusion  to  a  contract  made  November  22d,  1866. ' 

2.  Torreyson  did  not  sign  the  note  anew  on  the  twenty-second 
day,  of  November,  1866,  but  simply  affixed  and  canceled  the 
stamps.  How  can  a  promissory  note  be  made  without  signing  ? 
K  not,  how  can  it  be  said  the  mere  stamping  of  an  old  note  denied 
tiie  legal  eifect  of  a  ratification  can  have  the  greater  force  of  mak- 
ing a  new  contract  ?  Would  the  stampmg  of  a  blank  piece  of  pa- 
per make  the  paper  stamped  a  promissory  note  ?  If  not,  it  must 
be  apparent  that,  to  make  the  paper  in  controversy  a  promissory 
note,  the  Court  must  give  some  legal  effect  to  the  acts  of  the  par- 
ties in  making  it  on  the  fourth  day  of  March,  1866.  This  the 
Revenue  Law  forbids. 

Furthermore,  the  payee  of  the  note  departed  this  life  July  23d, 
1866.  The  stamps  were  affixed  and  canceled  November  22d, 
1866.  The  payee  was  not,  therefore,  in  esse  at  the  time  of  the 
stamping,  and  for  this  reason  the  note  cannot  be  enforced  as  a  new 
note. 

By  the  Court,  Bbatty,  C.  J. 

The  facts  of  this  case,  so  far  as  material  to  the  points  at  issue 
on  appeal,  are  as  follows :  On  the  fourth  day  of  March,  1866,  de- 
fendant executed  his  promissory  note  to  Mrs.  Margaret  A.  Way- 
man,  or  order,  for  $500  payable  one  day  after  date.  This  note 
when  executed  had  no  stamp  attached  to  it.  In  July,  1866,  Mrs. 
Wayman  departed  this  life.  Subsequently,  John  H.  Wayman  ad- 
ministered on  the  estate  of  Margaret  A.  Wayman,  and  whilst  he 
was  acting  as  such  requested  the  defendant,  Torreyson,  to  affix  the 
proper  stamps  to  the  note.  This  Torreyson  did  in  the  month  of  No- 
vember, 1866.  Afterwards,  J.  H.  Wayman  brought  suit  on  the 
note,  and  upon  his  death  and  the  appointment  of  the  present  plaint- 
iff as  administrator  de  bonis  nouy  the  suit  was  revived  in  his  name. 
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Several  defenses  were  set  up  by  Torreyson  agabst  the  note.  But 
the  Court  below  held  that  the  note  sued  on  was  invalid,  because  of 
its  not  having  been  properly  stamped  whi3n  executed,  ^d  because 
the  defect  of  the  stamp  had  not  been  properly  supplied  as  the  stat- 
ute requires.  Under  this  ruling  the  defendant  was  precluded  from 
going  into  his  proofs  on  other  defenses,  and  the  sole  question  now 
is  whether  the  lower  Court  ruled  correctly  in  regard  to  the  stamps. 

Appellant  raises  several  questions  as  to  the  character,  sufficiency, 
etc.,  of  the  answer  of  defendant,  which  it  is  not  necessary  to  notice 
here.  All  the  facts  necessary  for  a  decision  of  this  case  are*  set 
out  in  the  complaint  itself.  The  next  point  raised  by  appellant  is 
that  the  insufficiency  of  the  stamp  to  be  available  as  a  defense  must 
appear  on  the  face  of  the  note.  The  authorities  he  quotes  to  this 
point  held  exactly  the  reverse.  Chitty  on  Bills,  page  139,  12 
American,  9  English  edition,  marginal  page  119,  lays  down  the 
rule  that  an  innocent  indarser  may  recover  on  a  note  which  ap- 
pears on  its  face  to  be  properly  stamped,  notwithstanding  the  stamp 
may  have  been  improperly  put  on  the  note  after  its  execution.  But 
no  such  ruling  is  pretended  to  have  been  made  between  the  original 
parties  to  paper  thus  improperly  stamped.  On  the  contrary,  Chitty 
says  that  it  has  been  held  thaf  inquiry  as  to  when  the  instrument 
was  stamped  is  admissible.  It  is,  however,  not  worth  while  to 
waste  time  in  the  examination  of  authorities  so  totally  irrelevant. 

Appellant  insists  that  under  the  law  of  the  United  States  no  note 
is  void  for  the  mere  want  of  a  stamp  being  properly  affixed  to  it, 
but  only  so  when  the  stamp  is  omitted  with  the  fraudulent  intent  to 
evade  the  revenue  law.  This  very  point  was  before  us  in  the  case 
of  Maynard  v.  Johnson^  2  Nevada,  16. 

After  a  rehearing,  and  a  very  patient  investigation  of  the  whole 
subject,  we  came  to  the  conclusion  that  under  the  provisions  of  the 
law  as  it  stood  in  1864  the  note  was  invalid  from  the  simple  omis- 
sion to  stamp  it.  That  to  render  the  note  invalid  it  was  not  neces- 
sary that  the  stamp  should  have  been  omitted  with  a  fraudulent 
intent.  We  are  now  asked  to  reverse  that  decision  on  what  are 
claimed  to  be  authorities  directly  in  point  ruling  the  other  way« 
The  first  authority  referred  to  on  this  point  is  Beebe  v.  Sutton^  47 
Barbour,  188,    That  was  decided  by  a  Court  which  was  not  the 
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Court  of  last  resort  in  New  York.  Three  Judges  sat  in  that  case. 
One  of  the  three  coincided  with  the  views  of  this  Court  as  held  in 
the  final  opiaion  in  Maynard  v.  Johnson,  The  other  two  held  that 
the  note  is  not  invalid  unless  the  stamp  is  fraudulently  omitted. 
The  case  in  10  Allen,  250,  decides  that  the  omission  to  properly 
cancel  a  stamp  is  not  fatal  to  the  note.  The  distmction  between 
the  failure  to  stamp  an  instrument  and  the  failure  to  cancel  the 
stamp  is  too  apparent  to  need  comment.  The  case  in  12  Allen, 
397,  involved  the  question  as  to  the  suflSciency  of  a  demurrer,  and 
did  not  necessarily  raise  the  question  as  to  what  would  be  the  effect 
of  omitting  a  stamp  from  a  note.  The  point  was  whether  in  plead- 
ing a  note  and  setting  it  out  in  the  pleading  it  was  necessary  to  set 
forth  the  fact  that  it  was  stamped.  The  Court  held  the  stamp  was 
not  a  part  of  the  contract,  and  therefore  need  not  be  set  out.  That 
there  is  a  dictum  in  this  case,  to  the  effect  that  to  make  the  note 
invalid  the  dtamp  must  have  been  fraudulently  omitted,  is  true. 
And  10  Allen,  250,  is  referred  to  in  support  of  the  dictum.  But 
10  Allen  is  not  in  point. 

We  have,  then,  but  the  ruling  of  two  out  of  three  Judges  in 
one  of  the  New  York  Courts,  and  a  loose  dictum  of  the  Massachu- 
setts Court  in  opposition  to  our  former  decision.  Upon  such  au- 
thority we  should  not  be  disposed  to  depart  from  our  former  rulings. 

But  even  if  we  were  disposed  to  yield  our  own  judgment,  and 
conform  to  the  views  expressed  by  the  majority  of  the  New  York 
Court,  it  would  not  avail  the  appellant.  Both  our  decision  in 
Maynard  v.  Johnson  and  the  case  reported  in  47  Barbour  are  upon 
the  construction  of  the  law. as  it  stood  in  the  fall  of  1864.  In  the 
spring  of  1865  there  was  an  amendment,  which,  we  think,  disposes 
of  tliis  controverted  point.  Although  the  language  of  this  amend- 
ment is  not  as  clear  as  it  might  be,  we  think  it  was  the  intention  to 
make  all  instruments  not  properly  stamped  invalid  in  the  first  place, 
but  to  allow  any  person  interested  to  give  validity  to  them  by  having 
the  proper  stamps  affixed  by  a  revenue  officer,  and  a  note  made  by 
such  officer  of  the  fact  of  his  having  stamped  the  instrument.  It 
certainly  was  not  the  intention  of  the  law  to  allow  the  parties  them- 
selves to  make  an  invalid  instrument  valid  by  their  affixing  the 
stamp. 
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The  complaint  in  this  case  shows  the  note  was  not  stamped  at 
the  time  of  making,  but  subsequently  stamped  by  the  maker,  and 
not  the  proper  revenue  officer.  We  have  then  no  difficulty  in  say- 
ing that  this  note  is  invalid,  treated  as  a  note  ^ven  in  March,  1866, 
to  Mrs.  M.  A.  Wayman.  But  that  does  not  dispose  of  the  question 
whether  that  piece  of  writing,  which  was  perfectly  invajid  when 
delivered  to  Mrs.  Wayman,  in  Marcl\,  1866,  might  not  become  a 
perfectly  good  note  when  properly  stamped,  and  redelivered  in 
November,  1866. 

A  note  does  not,  as  between  the  parties  thereto,  become  of  any 
force  or  validity  by  merely  writing  and  signing  the  form  of  a  prom- 
issory note.  Before  our  statute  requiring  stamps  to  be  affixed  to 
notes,  their  validity  depended  upon  the  fact  of  their  having  been 
delivered  upon  a  sufficient  consideration.  As  the  law  now  stands 
they  must  be  properly  stamped — be  founded  on  a  sufficient  con- 
sideration and  delivered.  If  this  note  was  not  properly  stamped  in 
March,  1866,  the  delivery  amounted  to  nothing  more  than  the 
delivery  of  a  blank  piece  of  paper,  or  printed  form  of  a  promissory 
note.  The  whole  thing  then  being  a  nullity,  might  not  Torreyson 
have  taken  it  back,  stamped  it,  and  delivered  it  so  as  to  make  it  a 
new  and  good  note  from  the  date  of  the  last  delivery.  Such  would 
appear  upon  principle  to  be  the  correct  doctrine.  Mr.  Parsons,  a 
very  able  lawyer,  in  his  work  on  notes  and  bills,  (Vol.  2,  p.  17  of 
Appendix)  expresses  this  view.  There  is  a  dictum  also  to  the  same 
effect  in  the  case  of  Robbins  v.  Deverill^  (20  Wis.  148). 

On  the  other  hand  the  Act  of  Congress  provides  specially  how  a 
note  or  other  instrument  which  is  not  stamped  when  delivered  may 
be  subsequently  stamped  and  rendered  valid.  Does  not  this  in 
effect  prohibit  its  subsequent  stamping  in  any  other  way  ?  Would 
it  not  be  contravening  the  policy  of  the  law,  and  opening  the  door 
to  frauds  on  the  revenue  to  allow  the  parties  themselves  to  put 
stamps  on  notes  and  bills,  and  cancel  them  at  a  date  subsequent  to 
the  writing  and  first  delivery  of  such  instruments.  In  deeds, 
mortgages,  etc.,  there  would,  perhaps,  be  little  opportunity  or 
temptation  to  commit  fraud,  for  a  party  wishes  such  instruments  to 
take  effect  as  valid  deeds  from  the  day  of  delivery.  If  they  were 
subsequent  to  tho  day  of  execution  and  first  delivery  stamped  and 
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redeliyered,  thej  would  onlj  take  effect  from  the  last  delivery, 
and  intervening  conveyances  might  cut  them  out.  Not  so,  however, 
with  notes  4ind  bills.  The  facilities  for  collecting  them  does  not 
depend  at  all  on  their  date.  If  parties  dealing  together  were 
desirous  of  avoiding  the  revenue  law,  they  might  systematically,  on 
an  understanding  between  themselves,  leave  the  stamps  off  of  all 
notes  and  bills.  If  such  instruments  were  pud  within  the  year  no 
stamps  need  be  put  on  them.  If  likely  to  run  longer  th*an  one  year, 
the  maker  might  then,  as  per  agreement,  attach  the  proper  stamp 
and  redeliver.  Thus,  by  agreement  of  parties,  the  revenue  law 
might  be  continually  evaded.  Nor  would  there  be  a  very  great 
risk  in  such  an  arrangement.  If  the  maker  refused  to  stamp  and 
redeliver,  the  payee  would  take  the  paper  within  one  year  of  its 
delivery  to  the  proper  revenue  officer  and  have  it  stamped,  by  pay- 
mg  the  penalty  which  the  law  requires. 

This  question  is  one  which  will  certainly  admit  of  a  plausible 
argument  on  either  side,  and  is  not  without  difficulties  in  its  solu- 
tion. In  this  case  we  think  it  unnecessary  to  determine  the  point. 
Even  admitting  that  Torreyson  by  stamping  and  redelivering  this 
note  to  Mrs.  Wayman  during  her  life  might  have  made  it  a  valid 
note,  it  by  no  means  follows  that  his  stamping  and  delivering  the 
note  to  John  A.  Wayman  made  it  a  good  note.  To  use  a  homely, 
expressive  phrase,  it  takes  two  to  make  a  bargain.  There  must  be 
two  parties  to  every  promissory  note,  a  maker  and  a  payee.  When 
this  note  was  written  there  were  two  persons,  W.  D.  Torreyson  and 
M.  A.  Wayman,  who  were  intended  to  be  parties  thereto.  The 
note  at  that  time  failed  of  becoming  a  valid  instrument  for  want  of 
the  proper  stamp.  Afterwards  when  the  note  was  stamped  Mrs. 
M.  A.  Wayman  had  ceased  to  exist,  and  the  note  as  worded  was 
between  Torreyson  and  a  person  not*m  esse.  Such  a  note  we  hold 
to  be  absolutely  void. 

Before  leaving  this  point  we  will  notice  such  authorities  as  we 
have  found  bearing  on  the  question.  In  the  case  of  Minnot  et  aZ., 
V.  Gibson  et  cU.,  decided  in  the  Court  of  King's  Bench,  (3d  Term, 
481)  it  waai  held  "  if  a  bill  of  exchange  be  drawn  in  favor  of  a 
fictitious  payee,  and  that  circumstance  be  knatpn  as  well  to  the 
acceptor  as  the  drawer,  and  the  name  of  such  payee  be  indorsed  on 
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the  bill,  an  innoceTit  indorser  for  a  valuable  consideration  may 
recover  on  it  against  the  acceptor,  as  on  a  bill  payable  to  bearer." 
This  case  was  afterwards  affirmed  in  Parliament,  but  against  the 
opinion  of  Eyre,  0.  B.,  Lord  Chancellor  Thurlow,  and  Heath,  J. 
We  can  well  understand  the  correctness  of  the  decision  in  this  case, 
though,  perhaps,  not  of  the  language  used  in  the  opinions  of  some 
of  the  judges.  The  drawer  and  acceptor  haying  made  a  piece  of 
negotiable  p&per,  with  the  name  of  a  fictitious  payee  in  the  face  of 
the  bill,  and  also  indorsed  thereon,  might  well  be  estopped  as 
against  an  innocent  holder  from  saying  such  payee  was  fictitious. 
Their  conduct  amounts  to  a  guarantee  that  the  payee  was  a  real 
personage  and  the  indorsement  genuine.  It  would  be  against  good 
conscience  to  allow  them  to  deny  or  contradict  their  implied 
guarantee. 

Since  the  case  just  referred  to,  it  has  been  held  that  if  the  ac- 
ceptor was  ignorant  of  the  fact  that  the  payee  named  in  the  bill 
was  fictitious,  be  would  not  be  bound  by  his  acceptance,  even  in 
favor  of  a  bona  fide  holder.  (See  Barrett  v.  Farrdl,  1  Camp. 
130, 180c.)  So  if  the  holder  had  the  same  knowledge  that  the 
drawer  and  acceptor  had,  that  the  payee  was  fictitious,  the  acceptor 
would  not  be  bound.  (See  Sunter  v.  Jeffrey^  Peake  Add.  146.) 
.  These  cases  seem  clearly  to  establish  the  rule  that  if  one  of  the 
three  parties  to  a  bill  of  exchange  is  fictitious — ^that  is,  a  party  hav- 
ing no  real  existence,  the  bill  will  be  utterly  void.  Such  a  rule 
would  seem  to  apply  with  greater  force  to  promissory  notes.  A  bill 
of  exchange  is  a  peculiar  sort  of  an  instrument,  requiring  three  die- 
tinct  parties  to  the  contract,  before  it  becomes  a  perfected  instru- 
ment. Yet  two  of  the  parties  thereto  may  contract  certain  liabili- 
ties towards  each  other  before  the  third  party  becomes  bound  by 
the  bill.  But  in  the  case  of  notes  there  are  but  two  original  par- 
ties, and  we  cannot  conceive  how  the  instrument  can  have  any  ef- 
fect or  legal  validity  without  two  liAring  parties  thereto — ^the  one  who 
promises  to  pay  and  the  other  who  is  entitled  to  recover. 

In  the  case  of  Murray  ^  Administrator  of  W,  Hope^  v.  The  East 
India  Company^  (5  Barnwell  &  Alderson,  204)  suit  was  brought 
on  four  bills  of  exchange.  As  to  three  of  them  they  have  no  con- 
nection with  the  subject  under  discussion.     The  fourth  bill  waa 
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drawn  under  the  following  circumstances :  W.  Hope  left  India  for 
England  in  January,  1809,  and  was  lost  at  sea  in  a  storm  the  fol- 
lowing March.  When  he  left  India  he  left  a  note  in  the  hands  of 
his  agent,  to  be  collected  and  the  proceeds  transmitted  to  England. 
His  agents  (it  would  seem  after  the  death  of  Hope)  collected  the 
note  and  purchased  a  bill  in  their  own  favor,  drawn  on  the  East  In- 
dia Company  in  London,  indorsed  it  to  W.  Hope  (who  was  then 
dead)  and  transmitted  it  to  England.  The  Court  held  that  the 
administrator  might  recover.  The  whole  of  the  decision  referring 
to  this  bill  is  in  this  language : 

"  There  was  a  fourth  bill  of  exchange,  to  which  the  statute  was 
not  pleaded,  and  wbich  gave  occasion  to  another  point.  Mr.  Hopcj 
at  his  departure  from  India,  had  left  some  property  under  the  man- 
agement of  an  agent.  For  the  value  of  this,  and  for  the  purpose 
of  transmitting  the  value  to  England,  the  agent  obtained  this  bill  of 
exchange,  and  being  ignorant  of  the  death  of  Hope,  indorsed  it 
specially  to  him.  It  was  urged  that  no  property  in  this  bill  could 
pass  to  the  administrator,  and  consequently  that  he  could  not  sue 
upon  it.  But  we  are  of  opinion,  that  as  the  money  for  which  the 
bill  was  remitted  belonged  to  Hope's  estate,  it  was  competent  to 
the  administrator  to  elect  to  take  the  bill  as  the  mode  of  payment, 
and  that  thereby  the  property  did  vest  in  him,  and  he  acquired  a 
right  to  sue  upon  it." 

From  the  language  used  in  this  case,  upon  mature  reflection^  we 
conclude  that  the  Court  did  not  intend  to  hold  that  an  indorsement 
to  a  dead  man  conferred  any  right  on  the  administrator,  but  rather 
that  the  administrator,  under  the  circumstances  of  the  case,  was 
entitled  to  recover  the  money  on  the  bill,  regardless  of  the  irregu- 
larity of  the  indorsement.  The  former  agents  of  Hope  had  col- 
lected the  money  after  their  agency  had  been  terminated  by  Hope's 
death.  A  presidency  of  the  East  India  Company  in  Asia  had  re- 
ceived the  money  belonging  to  Hope's  estate,  and  to  which  the 
administrator  of  course  had  title.  The  London  agency  of  the  same 
Company  had  accepted  a  bill  for  the  amount  received  by  their  presi- 
dency in  the  East,  and  this  seemed  by  the  Court  to  have  been  held 
sufficient  to  entitle  the  administrator  to  recover. 

In  one  case  in  the  United  States,  Foster  v.  Shattuck  et  aZ.,  (2 
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New  Hampshire,  446)  it  is  held  that  a  note  made  to  a  fictitious 
payee  or  order,  may  be  sued  on  by  the  person  to  whom  it  was  deliv- 
ered as  a  note  made  payable  to  hearer.  This  decision,  we  think,  is 
not  borne  out  by  the  cases  cited  in  support,  and  is  hardly  correct 
in  principle.  It  is  in  fact  making  for  the  parties  a  new  and  differ- 
ent contract  from  the  one  made  by  themselves.  The  Court  in  mak- 
ing this  decision  seem  to  hs^ve  doubted,  and  only  to  have  come  to 
the  determination  to  prevent  a  failure  of  justice.  There  are  other 
cases  which  seem  partially  to  recognize  the  same  rule,  but  they  all 
refer  back  to  the  case  of  Minott  v.  Gfibson.  That  does  not  go  to 
the  extent  of  holding  a  note  or  bill  made  payable  to  fictitious  per- 
sons as  good  between  the  original  parties  or  those  cognizant  of  the 
fact  that  the  payee  was  fictitious. 

It  has  several  times  been  held  that  a  note  payable  to  an  estate 
of  a  deceased  person  is  not  a  good  note.  (See  Lyon  v.  Marshall^ 
11  Barbour,  241 ;  KUae  v.  Thomas,  30  Miss.  122). 

A  note  to  the  administrator  of  an  estate  (when  there  is  an  ex- 
isting administrator)  is  good  because  then  the  payee  is  properly 
designated,  not  by  his  name  it  is  true,  but  still  by  his  office.  Just 
80  a  note  payable  to  the  man  who  lives  in  a  certain  house  (describ- 
ing it)  would  be  good  if  the  description  of  the  house  were  suffi- 
cient and  but  one  man  lived  in  that  house.  But  a  note  payable  to 
a  dead  person,  or  to  an  estate,  is  not  payable  to  any  particular 
person,  and  therefore  lacks  one  of  the  essential  elements  of  a  prom- 
issory note,  to  mt :    a  payee. 

Finally,  it  is  suggested  by  counsel  for  appellant  that  the  Court 
below  erred  in  striking  out  the  evidence  of  Clayton,  because  if  the 
note  was  void  the  plaintiflf  might  recover  on  the  consideration  for 
which  the  note  was  intended  to  have  been  given.  The  latter  part 
of  this  proposition  is  true.  But  the  plaintiff  could  not  recover  on 
the  original  consideration  passing  between  the  parties  without  set- 
ting out  that  consideration  in  his  complaint.  There  is  not  a  word 
of  the  kind  in  the  complaint.  Besides,  Clayton  in  his  evidence 
did  not  pretend  to  know  or  say  a  word  about  the  original  consider- 
ation for  the  note.  He  only  testified  as  to  promises  of  defendant 
in  relation  to  the  note,  and  general  declarations  that  the  note  was 
good.    Judgment  affirmed. 


SUPREME  COURT  OF  NEVADA,  1868,  135 

Wayman  v.  TorrejsoD. 

i_ 

Johnson,  J. 

At  the  time  the  note  was  issued,  March  4th,  1866,  the  Revenue 
Law  of  June  80th,  1864,  as  amended  by  the  Act  of  March  3d, 
1865,  was  in  force.  Section  158  of  the  Act,  when  so  amended, 
read  as  follows :  '^  That  hereafter  in  all  cases  where  the  party  has 
not  affixed  to  any  instrument  required  by  the  one  hundred  and 
fifty-first  section  of  the  Act  of  June  30th,  1864,  or  the  schedule 
marked  B,  thereunto  annexed,  the  stamp  thereby  required  to  be 
thereunto  affixed  at  the  time  of  making  or  issuing  the  said  instru- 
ment, and  he,  or  they,  or  any  party  having  an  interest  therein 
shall  be  subsequently  desirous  of  affixing  such  stamp  to  said  instru- 
ment, he  or  they  shall  appear  before  the  collector  of  the  revenue 
of  the  proper  district,  who  shall,  upon  the  payment  of  the  price  of 
the  proper  stamp  required  by  law,  and  of  a  penalty  of  fifty  dol- 
lars, and  where  the  whole  amount  of  the  duty  denoted  by  the 
stamp  required  shall  exceed  the  sum  of  fifty  dollars,  on  payment 
also  of  interest,  at  the  rate  of  six  per  cent,  on  said  duty,  from  the 
day  on  which  such  stamp  ought  to  have  been  affixed,  affix  the 
proper  stamp  to  such  instrument,  and  note  upon  the  margin  of 
said  instrument  the  date  of  his  so  doing,  and  the  fact  that  such 
penalty  has  been  paid,  and  such  instrument  shall  thereupon  be 
deemed  and  held  to  be  as  valid,  to  all  intents  and  purposes,  as  if 
stamped  when  made  or  issued ;  and,  provided  further  ^  that  when 
it  shall  appear  to  said  collector,  upon  oath  or  otherwise,  to  his  sat- 
isfaction, that  any  such  instrument  has  not  been  duly  stamped  at 
the  time  of  making  or  issuing  the  same,  by  reason  of  accident,  mis- 
take, inadvertence,  or  urgent  necessity,  and  without  any  willful 
design  to  defraud  the  United  States  of  the  stamp  duty,  or  to  evade 
or  delay  the  payment  thereof,  then  and  in  such  case,  if  such  instru- 
ment shall,  within  twelve  calendar  months  after  the  making  or 
issuing  thereof,  be  brought  to  the  said  collector  of  revenue  to  be 
stamped,  and  the  stamp  duty  chargeable  thereon  shall  be  paid,  it 
shall  be  lawful  for  the  said  collector  to  remit  the  penalty  aforesaid, 
and  to  cause  such  instrument  to  be  duly  stamped." 

When  the  amendment  was  adopted,  the  only  authority  contained 
in  the  Act  whereby  an  instrument  unstamped  when  issued  could 
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afterwards  be  lawfully  stamped,  was  found  in  Section  163,  which 
applied  exclusively  to  transactions  occurring  before  the  parage  of 
the  Act — June  30th,  1864.  This  distinction,  in  a  measure,  was 
abolished  by  the  last  two  provisos  above  quoted,  so  that  any  in- 
strument might  be  stamped  by  permission  of  the  Tax  Collector, 
upon  payment  of  the  stamp  duty  and  the  penalty  prescribed  in  the 
Act.  By  the  last  proviso,  when  satisfactorily  shown  to  such  oiBBcer 
that  the  stamp  had  been  omitted  without  any  willful  design  to  de- 
fraud the  revenue,  or  to  evade  or  delay  the  payment  thereof,  he 
might  remit  the  penalty,  and  upon  payment  of  the  tax,  cause  the 
instrument  to  be  stamped  within  twelve  months  after  it  was  made 
or  issued.  This  clause  was  extended  by  Act  of  July  13th,  1866, 
so  that  in  such  a  case  the  stamping  might  be  done  at  any  time  be- 
fore the  first  of  August,  1867. 

It  was  shown  at  the  trial,  as  stated  in  the  opinion  of  the  Chief 
Justice,  that  the  note  was  not  stamped  when  issued ;  that  in  No- 
vember, 1866,  Torreyson,  the  maker  thereof,  when  requested  to  do 
so  by  the  administrator,  affixed  to  it  the  requisite  amount  of  stamps, 
but  without  authority  of  the  Revenue  Collector  of  the  District,  and 
that  the  omission  of  the  stamp  in  the  first  instance  was  not  with 
an  intent  to  evade  the  proVisions  of  the  Act.  These  facts,-  with 
the  pleadings,  bring  up  the  main  question  in  the  case,  whether  such 
stamping  was  sufficient  to  entitle  the  plaintiff  to  maintain  an  action 
upon  the  note. 

Upon  the  construction  given  to  the  amended  law,  I  concur  in  the 
conclusions  reached  in  the  foregoing  opinion.  The  correct  view, 
in  my  judgment,  is  there  taken,  "  that  it  was  the  intention  of  the 
law  to  make  all  instruments,  not  properly  stamped  when  issued,  in- 
valid," and  none  such  could  become  valid  except  in  the  way  pointed 
out  in  Section  158.  The  authority  to  permit  such  an  instrument 
to  be  stamped  is  lodged  exclusively  with  the  Revenue  Collector ; 
and  he  is  furthermore  constituted  the  sole  judge  as  to  whether  the 
stamp  was  omitted  "  with  intent  to  evade  the  provisions  of  the 
Act."  Primarily^  in  all  cases  of  an  unstamped  instrument  the 
penalty  attaches,  and  the  amount  thereof,  in  addition  to  the  stamp 
duty,  must  be  paid  to  the  Collector  before  it  can  be  lawfully 
stamped,  subject,  however,  to  a  remission  of  such  penalty  by  the 
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officer  within  a  giyen  time,  upon  satisfaotory  cause  being  shown. 
The  law,  by  conferring  this  authority  on  the  officer,  excludes  the 
idea  that  another  person  may  do  it;  whence  it  follows,  that  the  act 
of  Torreyson,  in  affixing  the  revenue  stamp,  was  wholly  unauthor- 
ized, and  the  instrument  left  as  if  never  stamped,  and  therefore 
^'  invalid  and  of  no  effect "  under  the  law.  But  it  is  claimed  that 
the  note  may  be  treated  as  executed  on  the  day  of  such  stamping 
—^November,  1866.  This  proposition  the  majority  of  the  Court 
have  thought  proper — and  perhaps  correctly  so — to  consider  in  the 
light  it  was  presented  on  the  argument.  In  that  view  of  it,  I  shall 
express  no  opinion,  as  I  think  the  question  is  disposed  of  in  our 
construction  of  Section  158. 

Allow  that  the  administrator,  under  existing  circumstances,  has 
the  same  right  to  maintain  an  action  on  the  note,  as  he  would  have 
if  the  entire  transaction  had  occurred  between  Torreyson  and  Mrs. 
Wayman ;  that  Torreyson  had  stamped  the  note  and  redelivered  it 
to  Mrs.  Wayman  under  precisely  the  same  circumstances ;  yet  the 
principal  objection  is  not  removed — thit  is,  that  the  note  was  never 
lawfully  stamped.  The  omission  of  the  stamp  rendered  the  note 
invalid  and  of  no  effect,  and  the  penalty  at  once  attached.  The 
consequence  of  such  infraction  of  the  law  could  only  be  avoided  in 
the  way  pointed  out  by  the  law.  A  subsequent  stamping  and  re- 
delivery by  the  party  was  not  a  compliance  with,  but  an  attempted 
evasion  of  the  law,  and  neither  relieved  from  the  penalty  nor  gave 
validity  to  the  transaction.  There  was  no  pretense  of  making  a 
new  contract,  as  the  parties  were  at  liberty  to  do  by  the  execution 
and  acceptance  of  a  new  note ;  but  the  acts  done  simply  show  an 
intention  to  legalize  a  past  and  invalid  contract  in  an  unlawful  and 
unauthorized  manner,  and  of  a  consequence,  no  new  or  additional 
legal  obligation  was  created. 

The  Revenue  Act  had  opened  the  way  to  the  parties  to  consum- 
mate their  first  intent — to  make  valid  the  obligation  of  the  maker  of 
the  note  to  pay  it  according  to  its  terms.  The  way  pointed  out 
was  not  pursued,  and  whatever  may  be  the  equities  existing  be- 
tween Torreyson  and  the  estate  of  Mrs.  Wayman,  it  is  not  the 
province  of  the  Court  to  set  aside  a  certain  provision  of  the  tax- 
law  for  the  purposes  of  such  inquiry. 
10 
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I  have  considered  this  question  solely  in  the  relation  it  bears  to 
the  Federal  stamp  laws  which  apply  to  the  facts  in  this  case,  as 
these  are  the  only  legitimate  matters  proper  to  be  discussed  by 
counsel  on  the  hearing,  or  to  be  passed  on  by  the  Court  at  this 
time.  The  authorities,  English  and  American,  including  the  cita- 
tion from  2d  Parsons  on  Bills  and  Notes,  which  have  been  referred 
to  by  appellant,  have  the  least  possible  bearing  upon  the  questions 
in  this  case.  The  New  York,  Massachusetts,  Wisconsin  and  Cali- 
fornia cases,  with  some  others  not  included  in  the  references  made, 
whether  opposed  or  not  to  a  former  decision  of  this  Court,  arise 
under  a  different  law  from  the  Act  of  1865.  And  when  Judge 
Parsons  wrote  his  admirable  treatise,  the  clause  referred  to  had 
no  application  to  the  peculiar  provisions  of  an  act  not  then  passed. 
This  is  a  peculiar  statute,  harsh  and  exacting,  perhaps  to  an  un- 
wonted degree,  but  we  must  accept  it  according  to  its  terms,  and 
give  it  a  construction  consistent  with  its  obvious  intent  and  mean- 
ing, guided  by  the  decisions  of  other  courts  and  expressions  of  law 
writers  only  so  far  as  the  reason  thereof  appears.  In  this  instance 
we  have  no  precedents  exactly  in  point,  and  must  necessarily  be 
guided  by  our  own  view  of  the  question. 

Upon  the  argument  appellant's  counsel  complained  of  certain 
alleged  irregularities  in  the  clerk's  office,  by  which  he  was  pre- 
vented from  taking  a  default  and  judgment  when  entitled  to  it.  I 
have  looked  into  the  record,  but  find  nothing  by  way  of  a  state- 
ment or  bill  of  exception  covering  the  ground  of  complaint  in  this 
particular,  and  therefore  it  cannot  be  inquired  into  on  this  appeal. 

I  concur  in  the  judgment  of  affirmance. 


EDWARD    A.    SHERMAN,  Appellant,  v.  WILLIAM    H. 

CLARK,  Respondent. 


A  Party  without  Rights  cannot  Complain  of  Error.  No  person  is  in  a  posi- 
tion to  complain  of  error,  who  does  not  show  by  his  pleading  that  be  has 
some  cause  of  action  or  ground  of  defense. 

No  Equitable  Interferenck  where  Redress  at  Law  Adequate.  When  there 
is  a  complete  and  adequate  remedy  at  law,  affording  full  redress,  equity  will 
not  interfere. 
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Ikjcnctiom  a  Prkyemtive  Remedy.  An  injunction  is  only  issued  to  prevent  ap- 
prehended injury  or  mischief,  and  affords  no  redress  for  wrongs  already  com- 
mitted. 

Damages  Incident  to  Injunction.  A  remedy  for  injury  already  committed, 
though  sometimes  given  as  an  incident  to  an  injunction,  is  only  given  where  a 
sufficient  showing  for  an  injunction  is  made  out,  and  the  injury  resulted  from 
the  act  enjoined. 

Probabilitt  of  iNjrRT  TO  Justify  Injunction.  To  make 'out  a  case  for  in- 
junction, it  must  appear  that  there  is  at  least  a  reasonable  probability,  not 
merely  a  bare  possibility,  that  a  real  injury  will  occur  if  the  writ  is  not 
granted. 

Acts  Not  Authorizing  Injunction.  Sherman,  a  stockholder  in  a  mining  com- 
pany, filed  a  bHl  against  Clark,  who  united  in  himself  the  character  of  super- 
intendent of  the  mine  with  those  of  secretary,  trustee,  and  treasurer  of  the 
company,  alleging  that  the  latter  had  seized  and  retained  the  books,  ousted 
and  ejected  the  president  from  his  office ;  removed  the  office  of  the  company 
without  consent  of  the  board  of  trustees ;  wrongfully  canceled  stock  of  another 
stockholder  and  transferred  it  to  himself;  deposited  money  belonging  to 
the  company  with  merchants  and  refused  to  pay  company  debts  with  it ;  was 
applying  for  a  patent  to  the  mining  ground ;  working  the  mine  without  the 
control  of  the  board  of  trustees  or  president,  and  threatening  to  continue  his 
said  unlawful  acts;  and  asked  for  an  injunction  to  restrain  him  from  inter- 
fering with  the  books  and  property,  and  exercising  any  of  the  functions  of 
superintendent,  secretary,  trustee  or  treasurer :  Held,  that  no  showing  was 
made  for  an  injunction. 

Injunction  as  to  Usorpation  of  Office.  The  right  to  an  office  in  a  company 
cannot  be  tried  upon  an  application  for  an  injunction ;  nor  if  an  officer  be 
wrongfully  removed  from  his  office  can  he  be  restored  to  it  by  injunction. 

Injunction  as  to  Removal  of  Mining  Office.  Though  a  threatened,  unau- 
thorized, and  injurious  removal  of  the  office  of  a  mining  company,  by  a  person 
acting  as  superintendent  and  secretary,  might  be  enjoined,  an  injunction  would 
not  reach  the  case  of  a  removal  already  made. 

Injunction  as  to  Transfer  of  Mining  Stock.  Though  a  mining  secretary, 
who  illegally  issues  stock  to  himself,  might  be  enjoined  from  transferring  such 
stock  to  a  third  person,  it  could  only  be  done  on  a  proper  showing  of  the 
illegality  of  the  issuance  and  proposed  transfer. 

Deposit  of  Company  Money.  Though  it  may  be  safer  for  the  treasurer  of  a  mining 
company  to  deposit  funds  of  the  company  with  a  banker  in  the  usual  way, 
rather  than  with  a  merchant,  yet  in  the  absence  of  any  showing  to  the  con- 
trary, there  is  nothing  making  it  his  duty  to  deposit  with  one  more  than  the 
other. 

Payment  of  Company  Debts.  Though  the  treasurer  of  a  mining  company,  having 
funds  on  hand,  may  refuse  to  pay  just  claims  against  the  company,  his  refusal 
cannot  be  adjudged  a  dereliction  of  his  duty,  without  a  showing  that  he  had 
authority,  and  that  it  was  his  duty  to  pay. 
Application  for  Patent  of  Company  Land.  Though  there  may  be  circumstances 
which  would  make  an  application  by  the  secretary  and  superintendent  of  a 
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mining  company  for  a  patent  to  the  mining  ground  of  the  company  injurious 
antf  prejudicial,  such  application  cannot  be  so  adjudged  without  a  showing  of 
the  facts  rendering  it  so. 

Superintendent  Assuming  to  Work  Mine.  It  does  not  follow  from  the  mere  fact 
that  a  superintendent  of  a  mine  is  working  it  without  any  control  of  the  board 
of  trustees  and  president,  that  it  is  being  worked  injudiciously  or  injuriously 
to  the  shareholders. 

*'  Continuing  and  Threatening  to  Continue."  If  an  injunction  would  not  lie  to 
restrain  the  doing  of  the  acts  set  forth  in  a  complaint  for  an  injunction,  the 
continuing  and  threatening  to  continue  such  acts  cannot  aid  the  case. 

Appeal  from  tlie  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

This  was  a  suit  for  an  injunction.  The  complaint,  which  set  out 
facts  and  allegations  substantially  as  stated  in  the  opinions,  was 
presented  to  the  Hon.  W.  H.  Beatty,  Judge  of  the  Court  below, 
who,  on  ex  parte  motion  of  attorneys  for  plaintiff,  issued  a  restrain- 
ing order,  and  an  order  to  show  cause  why  an  injunction  should  not 
be  granted  as  prayed  for.  On  the  day  fixed  for  the  hearing,  both 
parties  appeared  with  counsel  and  witnesses,  and  the  defendant 
having  filed  his  answer,  the  Court  proceeded  to  hear  their  respect- 
ive allegations,  their  testimony,  which  was  both  oral  and  document- 
ary, and  arguments,  after  consideration  of  all  which  the  restraining 
order  was  dissolved  and  the  injunction  refused. 

D.  Cooper,  for  Appellant. 

George  S.  JSupp  and  Uren  and  Croyland,  for  Respondent. 

By  the  Court,  Lewis,  J. 

The  facility  with  which  injunctions  have  been  obtained  from  the 
Courts  in  this  State  seems  to  have  made  the  application  for  them 
almost  a  matter  of  course  in  every  conceivable  character  of  case. 

When  the  law  appears  to  afford  no  specific  remedy  for  some  petty 
annoyance  or  imaginary  wrong,  this  writ  is  applied  for  as  if  it  were 
the  great  sovereign  and  infallible  remedy — the  legal  panacea  for 
every  ill  that  may  arise  in  the  complicated  affairs  of  man.  But 
unfortunately,  perhaps,  the  writ  of  injunction  does  not  possess  these 
marvelous  virtues  and  limitless  powers.  Its  office  is  limited,  and  it 
is  generally  employed  only  as  an  auxiliary  remedy. 
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In  disposing  of  this  case,  we  have  not  found  it  necessary  to  look 
into  the  evidence  or  proceedings  of  the  Court  below,  because  in  our 
opinion  the  bill  makes  no  showing  entitling  the  plaintiff  to  the  relief 
sought  by  him.  Such  being  the  case,  the  judgment  denying  the 
injunction  was  correct,  and  cannot  be  reversed  by  this  Court.  For 
no  person  is  in  a  position  to  complain  of  error  who  does  not  show 
by  his  pleading  that  he  has  some  cause  of  action  or  ground  of 
defense. 

Before  specially  discussing  the  sufficiency  of  the  plaintiff's  bill  in 
this  case,  it  may  be  well  to  state  some,  of  the  general  and  fund- 
amental rules  governing  the  issuance  of  the  writ  of  injunction,  and 
which  have  a  bearing  upon  this  case. 

The  writ  is  exclusively  an  equitable  remedy.  But  equity  is 
chary  of  its  powers :  it  employs  them  only  when  the  impotent  or 
tardy  process  of  the  law  does  not  afford  that  complete  and  perfect 
remedy  or  protection  which  the  individual  may  be  justly  entitled  to. 
When  therefore  it  is  shown  that  there  is  a  complete  and  adequate 
remedy  at  law,  equity  will  afford  no  assistance.  '^  When  a  party 
has  a  remedy  at  law,"  says  Mr.  Billiard,  ^'  he  cannot  come  into 
equity,  unless  from  circumstances  not  within  hifi  control  he  could 
not  avail  himself  of  his  legal  remedy."  (Hilliard  on  Injunctions, 
Sec.  23.)  ^'  That  full  compensation  can  be  had  at  law  is  the  great 
rule  for  withholding  the  strong  arm  of  the  Chancellor,"  says  Mr. 
Justice  Thompson,  in  Rusey  v.  Wright^  (81  Penn.  396).  See 
also  Thmtpion  v.  Matthews  et  ah.^  (2  Edwards  Ch.  R.  213 ;  9 
Paige  R.  323).  Before  refusing  its  aid  upon  this  ground,  however, 
it  must  appear  that  the  legal  remedy  is  complete  and  adequate  to 
afford  the  complainant  full  redress ;  but  when  that  fact  does  appear, 
equity  at  once  relinquishes  all  control  over  the  case,  and  leaves  the 
party  to  pursue  his  legal  remedy. 

Another  rule  having  an  important  bearing  upon  this  case  is,  that 
an  injunction  is  only  issued  to  prevent  apprehended  injury  or  mis-  / 
chief,  and  affords  no  redress  for  wrongs  already  committed.  (Practic^ 
Act,  Sec.  112.)     "  Injunction,"  says  the  learned  author  already  . 
quoted,  "  is  said  to  be  wholly  a  preventive  remedy.     If  the  injury 
be  already  done  the  writ  can  have  no  operation,  for  it  cannot  be 
applied  correctively  so  as  to  remove  it.     It  is  not  used  for  the  pur- 
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pose  of  punishment,  or  to  compel  persons  to  do  right,  but  simply  to 
prevent  them  from  doing  wrong."  (Hilliard  on  Injunctions,  Sec. 
5.)  See  also  Watson  v.  Hunter  et  aL^  (5  Johnson's  Ch.  R.  169). 
A  remedy  for  an  injury  already  committed  will  sometimes  be  given 
as  incident  to  the  injunction,  as  in  Q-arth  v.  Cotter^  (1  Vesey,528). 
A  decree  for  an  account  of  the  waste  already  committed  was  granted 
as  an  incident  to  the  injunction  to  stay  future  waste.  But  it  is  only 
in  cases  where  a  sufficient  showing  for  an  injunction  is  made  out, 
and  an  injury  has  already  resulted  from  the  act  enjoined,,  that  such 
a  remedy  will  be  afforded. 
I  It  must  also  be  made  to  appear  that  there  is  at  least  a  reasonable 
I  probability  that  a  real  injury  will  occur  if  the  injunction  be  not 
granted.  This  extraordinary  writ  should  not  be  issued  upon  the 
bare  possibility  of  injury,  or  upon  any  unsubstantial  or  unreasonable 
apprehension  of  it.  The  injury,  too,  must  be  real,  and  not  merely 
theoretical. 

If  the  propositions,  or  rules,  thus  stated  be  correct,  it  is  clear 
that  the  plaintiff's  bill  is  utterly  insufficient  to  entitle  him  to  the 
relief  prayed  for. 

The  several  specific  causes  of  complaint  which  it  contains  will  be 
noticed  in  the  order  in  which  they  are* presented  in  the  bill.  After 
stating  that  he  is  a  stockholder  in  the  Magnolia  Gold  and  Silver 
Mining  Company,  the  plaintiff  alleges  that :  '^  The  defendant  is 
now,  and  for  a  long  period  of  time  has  been,  the  acting  Superin- 
tendent of  such  Magnolia  Gold  and  Silver  Mining  Company,  and 
is  now,  and  has  been  for  a  long  time  acting  as  Trustee,  Secretary 
and  Treasurer  of  said  company ;  that  by  law  the  said  Magnolia 
Gold  and  Silver  Minipg  Company  is  entitled  to  three  Trustees,  and 
it  is  provided  by  law  that  the  business  of  said  corporation  should  be 
managed  and  conducted,  and  the  mine  of  said  corporation  worked, 
under  the  supervision  and  control  of  said  Boigrd  of  Trustees.  That 
the  office  of  one  of  said  Trustees  has  been  declared  vacant,  and 
that  one  J.  W.  Brown  is  a  Trustee  and  President  of  said  corpora- 
.  tion,  and  that  there  are  no  Trustees  of  said  corporation  but  said 
Brown  and  the  defendant  herein."  And  thus  plaintiff  alleges  the 
defendant  ^'  has  attempted  to  remove  his  co-Trustee  and  the  Presi- 
dent of  the  said  company,  and  has  published  notices  in  the  public 
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press  to  that  effect,  and  has  seized  the  books  and  all  the  property 
of  the  said  company,  and  retains  possession  of  them,  and  refuses 
to  give  them  up  to  the  said  President  and  Trustee  aforesaid,  and 
prevents  him  from  participating  in  the  control  or  management 
thereof,  and  has  ousted  and  ejected  him  from  his  said  offices  as 
President  and  Trustee,  and  refuses  to  permit  him  to  discharge  any 
of  the  duties  of  the  said  offices." 

This  allegation  begins  by  charging  that  the  defendant  had  at- 
tempted to  remove  'Brown  from  his  office.  He  seems,  however,  to 
have  been  rfl^id  in  his  manoeuvres,  for  we  find  at  its  close  that 
Brown  is  removed  and  no  longer  occupies  his  position.  To  be  re- 
moved from  his  office  was,  perhaps,  an  injury  of  which  Brown  might 
justly  complain,  and  the  law,  upen  a  proper  showing  by  himself, 
would  doubtless  restore  him  ;  but  that  it  is  a  ground  for  an  injunc- 
tion is  by  no  means  so  clear.  It  is  not  claimed  that  the  defendant 
is  himself  acting  as  President.  His  moderate  ambition  contents 
itself  with  four  positions  in  the  corporation,  and  exhibits  no  desire  to 
fill  the  fifth.  But  if  it  were  shown  that  he  was  discharging  the  duties 
of  President  of  the  corporation,  that  of  itself  would  not  authorize  the 
issuance  of  an  injunction  upon  the  application  of  a  stockholder. 
It  would  be  necessary  to  show  that  he  was  doing,  or  threatening  to 
do  some  act  which,  if  done,  would  result  in  great  or  irreparable  in- 
jury to  the  corporation.  As  we  have  already  stated,  the  writ  of 
injunction  is  a  preventive  remedy,  and  only  issued  to  restrain  the 
commission  of  some  real  injury.  Brown  could  not  be  restored  to 
his  office  by  a  proceeding  of  this  kind ;  a  mandamus  or  quo  war- 
ranto would  be  the  proper  proceeding  for  that  purpose.  We  could 
not  in  this  suit  restore  to  him  the  books  and  papers  which  may 
have  been  taken  from  him,  nor  anything  else  belonging  to  his  office. 
Whether  he  is  entitled  to  anything  belonging  to  the  office,  or  has  a 
right  to  do  anything  connected  with  it,  can  only  be  determined  by 
trying  his  right  to  the  office  itself,  which  cannot  be  done  upon  an 
application  for  an  injunction.  But  the  prayer  of  the  bill  is :  ^^  That 
the  said  defendant,  his  agents,  servants  and  employes,  be  enjoined 
and  restrained  firom  interfering  with  the  books  and  other  property 
of  the  said  Magnolia  Gold  and  Silver  Mining  Company,  and  from 
exercising  any  of  the  functions  of  Treasurer,  Trustee,  Superintend- 
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ent  or  Secretary,  except  to  hold  possession  of  said  books  and  pa- 
pers of  said  company,  subject  to  the  order  of  the  Court."  In 
other  words,  the  Court  is  asked  to  stop  all  the  operations  of  the 
corporation,  to  virtually  remove  the  defendant  from  four  oflSces,  and 
to  prohibit  the  keeping  of  any  books  for  the  concern,  because  the 
defendant  refuses  to  allow  Brown  to  act  as  President  ai}d  Trustee. 
To  grant  the  prayer  of  this  bill  would  look  very  much  like  pun- 
ishing the  stockholders  by  the  closing  up  of  their  mine  for  the  mis- 
conduct of  one  of  the  officers ;  a  misconduct,  too,  which  does  not 
appear  to  be  in  anywise  prejudicial  to  the  company.   * 

Whether  Brown,  as  President  or  Trustee,  would  be  entitled  to 
the  possession  or  control  of  any  of  the  books  which  the  defend- 
ant is  charged  with  having  seized,  does  not  appear.  The  Presi- 
dents of  such  institutions  are  usually  things  of  ornament  rather 
than  utility,  and  there  is  nothing  in  the  bill  in  this  case  to  satisfy 
us  that  that  officer  in  the  Magnolia  Company  is  an  exception  to  the 
general  rule.  The  plaintiff's  bill  does  not  show  that  the  defend- 
ant was  not  alone  entitled  to  the  control  of  the  books  taken  by  him, 
nor  that  the  keeping  of  them  by  him  will  result  in  any  serious  in- 
jury to  the  company,  whilst  it  is  self-evident  that,  to  prohibit  the 
working  of  the  mine  and  the  keeping  of  the  books  would  be  likely 
to  occasion  such  injury.  An  injunction  may  probably  be  issued  on 
the  application  of  a  stockholder  to  restrain  the  doing  of  some 
act  by  the  officers,  which,  if  done,  would  result  in  injury  to  the 
company ;  but  if  the  act  be  done,  an  injunction  can  afford  no 
remedy.  If  an  officer  is  wrongfully  removed  from  his  office  it  can- 
not restore  him  to  it ;  if  the  books  are  already  taken,  this  writ 
cannot  compel  their  return,  nor  restrain  interference  with  them,  un- 
less such  interference  is  likely  to  result  in  real  injury  to  the  cor- 
poration, which  in  this  case  is  not  shown.  We  conclude,  therefore, 
that  there  is  nothing  in  this  first  charge  against  the  defendant  war- 
ranting the  issuance  of  the  writ. 

The  substance  of  the  next  allegation  is,  that  the  defendant,  with- 
out the  consent  of  the  Board  of  Trustees,  removed  the  office  of  the 
company  from  the  place  established  for  it  to  some  other  part  of  the 
City  of  Austin,  and  from  place  to  place,  thereby  concealing  the 
same  from  the  said  President  and  stockholders  of  the  said  company. 
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Well :  what  remedy  an  injunction  can  afford  for  the  itinerant  pro- 
clivities of  the  office  of  the  Magnolia  Company  is  difficult  to  dis- 
cover. For  aught  that  appears  in  this  case,  the  defendant  had  a 
right  to  move  the  office  as  often  as  he  chose,  or  to  whatever  locality 
might  suit  his  fancy.  Such  being  the  case,  he  might  have  carried 
it  in  his  breeches  pocket,  or  his  hat,  and  we  know  of  no  way  in 
which  the  writ  of  injunction  would  aid  the  plaintiff  in  discovering 
it.  If  without  the  authority  or  the  right  to  do  so  the  defendant 
was  about  to  remove  the  company's  office,  and  it  was  shown  that 
such  removal'Vould  occasion  damage  to  the  stockholders,  an  injunc- 
tion might  be  granted.  But  no  such  representation  is  made.  The 
office  it  seems  has  already  been  moved,  and  a  future  removal  does 
not  seem  to  be  apprehended ;  but  if  it  were,  the  removal  of  an 
office  the  location  of  which  is  not  known  to  the  plaintiff  cannot  re- 
sult in  very  serious  injury  to  him,  and  may  possibly  enable  him  to 
discover  it,  whilst  at  present  it  appears  to  elude  all  search.  How- 
ever, the  object  of  this  proceeding  is  not  to  restrain  the  peregrina- 
tions of  the  company's  chief  office,  but  to  enjoin  the  defendant  from 
interfering  with  the  books  and  other  property  belonging  to  the  cor- 
poration :  hence  this  allegation  in  no  wise  tends  to  further  or  aid  the 
object  of  the  bill.  It  is  then  alleged  that :  ^'  The  defendant  hav- 
ing  so  ousted  the  President  and  Trustee  of  said  company,  and 
having  entire  possession  of  the  books  and  other  property  of  said 
Magnolia  Company;  wrongfully  and  unlawfully  and  without  au- 
thority has  canceled  stock  of  said  company  belonging  to  J.  W. 
Brown,  a  stockholder  in  said  company,  and  has  transferred  stock  of 
said  company  belonging  to  said  Brown  to  himself,  without  the 
knowledge  of  the  said  Brown."  , 

K  in  fact  the  defendant  has,  as  charged  in  this  count,  unlawfully 
issued  stock  to  himself,  the  company  has  a  complete  remedy  at  law 
against  him ;  and  with  a  proper  showing  an  injunction  would  issue  to . 
restrain  him  from  transferring  such  stock  to  any  third  person :  but  that 
is  not  the  remedy  sought  by  the  plaintiff.  Nor  does  this  allegation 
make  a  sufficient  showing  to  entitle  him  to  that  remedy,  even  if  he 
had  asked  it.  To  be  sufficient  for  that  purpose  a  full  statement  of 
the  facts  constituting  the  illegality  of  the  stock  issued  would  be 
necessary,  and  he  might  be  enjoined  from  issuing  any  more  stock, 
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ii  it  were  satisfactorily  shown  that  he  was  in  fact  unlawfully  doing 
so ;  but  the  simple  charge  that  he  is  unlawfully  and  wrongfully 
issuing  stock  to  himself  is  not  sufficient.  That  an  act  is  wrongful  or 
unlawful  is  usually  a  conclusion  of  law.  The  facts  logically  show- 
ing that  act,  or  acts,  to  be  so  unlawful  should  be  stated.  It  should 
be  shown  whose  duty  it  is  to  issue  stock,  and  under  what  circum- 
stances it  is  authorized  to  be  issued.  There  are  no  facts  stated 
here  to  justify  the  conclusion  that  the  defendant  had  not  the  right 
to  issue  the  stock  to  himself.  However,  as  the  remedy  sought  is 
not  an  injunction  to  restrain  the  transfer  of  the  stock  so  illegally  is- 
sued, nor  to  restrain  a  further  issuance,  any  further  discussion  of 
that  portion  of  the  allegation  may  be  dispensed  with.  The  can- 
celation of  stock  belonging  to  Brown,  and  the  transfer  of  it  by  the 
defend^^nt  to  himself,  are  acts  for  which  Brown  has  his  legal  remedy 
if  he  chooses  to  pursue  it,  but  it  gives  the  plaintiff  no  cause  of  ac- 
tion. If  Brown  himself  does  not  wish  to  complain,  the  plfuntiff,  who 
is  simply  a  stockholder  in  the  company,  has  no  right  to  complain 
for  him.  Brown  himself  could  not  obtain  an  injunction  upon  such 
a  showing.  He  might  recover  his  stock,  or  damages  for  its  conver- 
sion, in  a  proper  proceeding,  but  he  could  neither  obtain  the  return 
of  his  stock  nor  its  value  in  damages  through  the  medium  of  an  in- 
junction. To  enjoin  the  defendant  from  interfering  with  the  books 
of  the  company  would  not  restore  Brown's  stock,  nor  does  it  appear 
that  there  is  any  more  stock  that  the  defendant  can  cancel ;  an  in- 
junction, therefore,  would  seem  to  be  useless. 

The  next  charge  against  the  defendant  is,  that  he  deposited 
money  which  he  had  in  his  possession,  belonging  to  the  company, 
with  a  mercantile  house  in  the  City  of  Austin,  and  w^hile  such 
money  was  so  on  deposit,  refused  to  pay  certain  creditors  of  the 
company  their  just  claims  against  it.  The  plaintiff's  bill  gives  no 
reason  why  the  defendant  should  not  have  deposited  the  money  as 
he  did.  In  the  absence  of  special  circumstances,  we  presume  it 
was  his  duty  to  deposit  it  where  it  would  be  most  secure.  That  he 
has  not  done  so,  does  not  appear  from  the  bill.  The  defendant  may 
have  considered  Cook  Brothers,  with  whom  he  made  the  deposit,  as 
safe  as  any  of  the  banking  institutions  of  the  city,  and  we  know  of 
nothing  making  it  his  duty  to  deposit  it  with  one  more  than  the 
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otJier — with  a  banking  more  than  with  a  mercantile  house.  Of 
course,  it  is  safer  for  the  officer  to  follow  the  usual  custom ;  but  if 
he  does  not,  it  caiinot  be  considered  a  breach  of  duty,  unless  it  be 
made  to  appear  that  the  course  pursued  by  him  is  not  as  safe  as 
that  usually  pursued.  But  he  refused  to  pay  the  creditors  of  the 
company  whilst  its  money  was  so  deposited,  and  by  reason  of  that 
fact  it  is  alleged  that  the  corporation,  and  the  plaintiff,  especially, 
were  greatly  damaged.  In  what  particular  manner  this  great  dam- 
age was  occasioned,  is  not  shown  ;  whether  it  was  a  real  pecuniary 
injury  to  the  company,  or  only  a  damage  to  its  credit,  is  not  yet 
made  apparent.  What  if  it  were  both  ?  it  does  not  follow  that  the 
defendant  is  blamable,  for  the  pl^ntiff's  bill  does  not  inform  us  that 
it  was  the  defendant's  duty,  or  indeed  that  he  had  any  authority 
whatever  to  pay  the  claims  spoken  of.  If  it  were  specifically 
alleged  that  it  was  made  the  duty  of  defendant  to  pay  all  just 
dsums  agsunst  the  company,  the  bill  would  then  perhaps  tend  to 
show  a  dereliction  of  duty  on  his  part ;  but  as  it  now  stands,  it 
does  not  show  even  the  slightest  deviation  from  his  duty  in  this 
respect. 

The  next  charge  against  the  defendant  is,  that  he  is  applying  for 
a  patent  under  the  laws  of  the  United  States  for  the  Magnolia  mine, 
and  is  thereby  involving  the  company  in  .proceedings  which  will,  if 
persisted  in,  result  in  great  damage  to  the  stockholders.  If  the 
application  for  the  patent  is  on  behalf  of,  and  for  the  benefit  of  the 
company,  the  defendant  would  seem  to  be  simply  discharging  his 
plain  duty.  An  application  for  a  patent  in  the  regular  way,  and 
in  accordance  with  law,  appears  to  be  an  advantage  rather  than  a 
detriment  to  the  company.  There  may  be  some  circumstances  con- 
nected with  the  matter  which  would  place  a  different  phase  upon  it ; 
but  nothing  of  the  kind  appears  in  the  bill.  We  find  the  simple  al- 
legation, the  substance  of  which  is  stated  above.  If  the  application 
for  a  patent  was  likely  to  be  prejudicial  to  the  company,  the  facts 
showing  such  to  be  the  case  should  have  been  fully  stated,  so  that 
the  Court  might  itself  judge  whether  it  would  be  injurious  or  not. 
The  allegation  in  its  present  form  is  nothing  more  than  an  expres- 
sion of  opinion  by  the  plaintiff  that  the  application  for  a  patent 
would  be  injurious  to  the  company.     That  is  not  sufficient ;  the 
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facts  logically  showing  that  such  would  be  the  effect  should  have 
been  stated.   . 

It  is  next  alleged  that  defendant  is  ^^  working  the  said  mine  for 
the  said  company  without  any  control  from  the  Board  of  Trustees 
empowered  to  supervise  the  working  of  the  same,  and  contrary  to 
the  order  of  the  said  President."  It  is  not  alleged  that  the  mine 
is  being  worked  in  a  manner  injurious  to  the  stockholders.  Nor 
indeed  is  there  anything  in  the  bill  to  justify  the  conclusion  that 
the  mine  is  not  being  worked  in  the  best  manner  possible,  and  to 
the  entire  satisfaction  of  all  the  stockholders,  except  the  plaintiff. 
The  President  probably  has  no  more  authority  or  power  with  re- 
spect to  working  the  mine  than  the  defendant  has.  That  the  de- 
fendant refuses  to  submit  to  the  control  of  the  Board,  would  not 
therefore  seem  to  be  a  very  strong  ground  for  the  interposition  of 
equity.  If  the  defendant  is  managing  the  mine  judiciously,  and  in 
furtherance  of  the  best  interests  of  the  stockholders,  it  would  be 
unjust  to  stop  all  operations  simply  upon  the  application  of  one  dis- 
satisfied stockholder  ;  and  upon  such  a  showing  as  is  made  here,  it 
cannot  be  done. 

The  bill  concludes  with  the  allegation  that  the  defendant  is  con- 
tinuing, and  threatening  to  continue,  the  unlawful  and  wrongful 
acts  complained  of,  to  tl\e  great  damage  of  the  stockholders,  and 
especially  to  the  plaintiff.  But  as  we  have  endeavored  to  show, 
none  .of  the  acts  complained  of  authorizes  the  issuance  of  an  injunc- 
tion ;  most  of  them  not  even  showing  the  slightest  cause  of  com- 
plaint. To  allege  that  the  defendant  is  continuing  them  cannot 
therefore  aid  the  plaintiff's  case,  and  the  bill  taken  as  an  entirety 
can  satisfy  no  one  that  any  great  injury  or  damage  to  the  company 
is  likely  to  result  from  the  possession  and  control  of  the  books,  and 
the  management  of  its  property  by  the  defendant. 
'  Although  it  is  quite  apparent  from  the  record  that  the  New  York 
and  Austin  Silver  Mining  Company  should  have  been  made  a  party 
to  this  action,  still  as  that  question  was  not  raised  by  counsel,  and 
as  our  present  conclusion  is  against  the  plaintiff,  it  was  thought  best 
to  pass  upon  the  merits  of  the  bill  itself. 

The  judgment  of  the  Court  below  is  affirmed. 
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By  JOUNSON,  J. 

The  affirmance  of  the  order  of  the  lower  Court  meets  my  approval 
on  this  distinct  ground — that  the  plaintiff  shows  no  right  in  himself 
to  maintain  the  action.  Suit  was  brought  by  Sherman  as  plamtiff 
in  his  individual  name,  whereas  he  shows  by  the  complaint  that  the 
seventy-nine  and  a  half  shares  of  Magnolia  Company  stock  were 
held  by  him  exclusively  in  the  character  of  a  trustee  for  the  Austin 
Silver  Mining  Company-: — ^a  foreign  corporation.  It  is  not  even 
shown  by  the  pleading  that  the  plaintiff  is  a  stockholder,  or  has  an 
interest  in  either  of  the  corporations;  nor  are  there  any  special 
circumstances  appearing  to  authorize  him  to  wage  a  contest  with 
defendant  concerning  any  of  the  alleged  grievances.  To  all  in- 
tents and  purposes  the  plaintiff  by  his  own  showing,  is  so  far  an 
outsider  that  ho  could  not  properly  bring  the  action  in  his  individual 
name.  This  point  it  is  true  was  not  taken  by  respondent  on  the 
argument,  nor  does  the  record  disclose  the  particular  grounds — as 
it  need  not — on  which  the  Court  below  refused  the  injunction. 
But  if  the  decision  of  the  District  Court  be  right,  although  the 
reason  be  wronffy  surely  this  Court  should  not  disturb  it.  Much 
less  therefore  the  propriety  of  doing  so,  because  the  respondent's 
counsel  overlook  a  material  point  in  the  case,  and  perhaps  the 
most  tenable  ground  upon  which  the  decision  can  be  sustained. 
The  duty  of  this  Court,  as  I  understand  it,  is  to  decide  upon  the 
entire  record  of  the  case  as  presented,  and  not  in  conformity,  with 
the  peculiar  views  and  arguments  of  counsel.  The  ruling  of  the 
District  Court,  in  refusing  the  injunction,  is  clearly  defensible  on 
the  ground  stated,  whereas  upon  the  points  discussed — some  of  them 
at  least,  in  my  view — it  may  be  more  questionable.  Yet  as  this  appeal 
is  merely  from  an  interlocutory  order,  p^ending  the  trial  of  the  cause  • 
on  its  merits,  I  shall  not  anticipate  the  District  Court  in  passing 
upon  any  of  these  questions  now. 
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GEORGte   W.   BOLAN,   Respondent,   v.  JAMES   BOLAN 

et  ah. J  Appellants. 

Tax  Dekd  as  Proof  of  Title.  Under  the  Revenue  Act  of  1865,  (Sec.  36)  which 
provides  that  "  any  deed  derived  from  the  sale  of  real  property  under  this  Act 
shall  be  conclusive  evidence  of  the  title,  except  as  against  actual  frands  or  pre- 
payment of  the  taxes  by  one  not  a  party  to  the  action  or  judgment,*'  a  tax 
deed,  admitted  to  have  been  executed  by  the  tax  collector,  was  offered  as  of 
itself  conclusive  evidence  of  title :  Hdd^  not  sufficient  without  proof  of  a  judg- 
ment and  order  of  sale. 

Proof  of  Judgment.  The  record  itself,  or  a  copy  of  a  judgment  properly  authenti- 
cated, is  the  best  evidence  of  its  existence,  and  the  only  admissible  unless  in 
case  of  the  loss  or  destruction  of  the  record. 

Recitals  of  Jcdgment  in  Tax  Deed.  The  recital  of  a  judgment  in  a  tax  deed  is 
a  mere  assertion  by  the  tax  collector,  and  can  no  more  prove  the  existence  of 
the  judgment  than  the  assertion  of  any  other  person. 

Sheriff's  Returns  and  Recitals  as  Proof.  After  a  judgment  has  been  shown 
and  an  execution  therein  regularly  issued  and  placed  in  the  hands  of  the  prop- 
er officer,  his  return  on  the  execution,  and  his  recitals  in  the  deed  which  he 
executes  in  carrying  out  the  commands  of  the  writ,  are  proof  of  his  official 
acts. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opinion.  The  terms  of  admission 
therein  referred  to  were  "  that  J.  F.  O'Farrell,  mentioned  in  said 
deed,  was  the  tax  receiver  mentioned  in  the  same,  as  described 
therein,  and  that  he  officially  executed  the  deed  as  is  set  forth 
therein." 

Francis  L.  Avd^  for  Appellant. 

Thomas  E,  Haydon  and.  P,  0.  Hundley^  for  Respondent. 

« 

By  the  Court,  Beatty,  C.  J, 

This  action  was  brought  by  the  plaintiff  against  James  Bolan 
and  others  to  foreclose  a  mortgage.  James  Bolan  was  the  mort- 
gagor. The  other  defendants  were  made  parties  to  the  suit  upon 
the  ground  that  they  had  or  claimed  some  interest  in  or  lien  upon 
the  mortgaged  property.     The  only  other  defendants  besides  the 
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mortgagor  who  were  served  with  summons  or  answered  in  the  case 
were  Joseph  and  W.  A.  Prader.  They  set  up  a  claim  to  the  prop- 
erty under  a  tax  title  derived  from  a  deed  made  by  J.  F.  O'Far- 
rell,  lat€  Tax  Collector  of  Storey  County. 

After  the  plaintiff  had  closed  his  case  the  defendants,  J.  and  W. 
A.  Prader,  introduced  their  tax  deed,  and  it  was  admitted  that  J. 
F.  O'Farrell,  who  executed  the  deed  offered  in  evidence,  was  the 
Tax  Collector  of  Storey  County,  and  thni  he  had  executed  the 
deed  in  his  official  capacity.  This  was  all  the  evidence  offered  by 
the  defendants,  J.  and  W.  A.  Prader,  and  on  this  the  Court  below 
held  that  they  had  failed  to  show  any  title  in  themselves,  decreed 
a  sale  of  the  property  described  in  the  complaint  and  mortgage, 
and  the  payment  of  the  money  on  the  mortgage  debt.  From  this 
judgment  the  Pi*aders  appeal,  and  the  only  question  to  be  determ- 
ined is,  Was  their  evidence  sufficient  to  show  a  title  in  themselves 
to  the  property  in  dispute  ? 

The  Revenue  Law  of  1865  provides  the  manner  of  assessing 
property  for  taxes ;  and  further  provides  for  suits  being  brought  by 
District  Attorneys  against  the  owners,  as  also  against  the  property 
itself,  of  all  real  estate  which  remained  delinquent  after  a  certain 
time ;  makes  the  Civil  Practice  Act  applicable  to  proceedings  for 
the  collection  of  taxes  as  far  as  not  in  conflict  with  the  special  pro- 
visions of  the  Revenue  Act ;  and  finally  provides  that  '^  any  deed 
derived  from  the  sale  of  real  property  under  this  Act  shall  be  con- 
clusive evidence  of  the  title,  except  as  against  actual  frauds  or  pre- 
payment of  the  taxes  by  one  not  a  party  to  the  action  or  judgment." 

The  first  question  here  to  be  determined  is,  How  is  the  Court  to 
which  a  tax  deed  is  presented  to  know  whether  it  is  a  ^^  tax  deed 
derived  from  the  sale  of  real  property  under  this  Act  ?  "  If  it  was 
a  deed  made  without  a  judgment  and  order  of  sale,  it  would  not 
be  made  under  the  provisions  of  the  Revenue  Act,  for  that  only 
provides  for  deeds  founded  on  judicial  sales.  In  this  case  no  judg- 
ment was  introduced  to  support  the  deed,  and  the  Court  could  have 
no  knowledge  that  such  a  judgment  ever  was  rendered,  unless  they 
derived  that  knowledge  from  the  recitals  of  the  deed  itself.  Evi- 
dently a  copy  of  the  judgment,  properly  authenticated,  was  the 
best  evidence  of  its  existence,  and  is  usually  the  only  way  of  prov- 
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ing  the  fact  that  such  a  judgment  was  rendered.  Unless  in  case 
of  the  loss  or  destruction  of  the  record  we  know  of  no  instance  in 
which  Courts  have  allowed  other  proof  of  the  existence  of  a  judg- 
ment. We  see  nothing  in  the  language  which  gives  such  sweeping 
effect  to  a  tax  deed  as  to  dispense  with  the  necessity  of  proving 
the  existence  of  a  judgment  on  which  such  deed  is  founded.  To 
give  the  broadest  and  most  liberal  construction  to  the.  effect  of  the 
statute  in  favor  of  tax  deeds,  it  can  only,  we  think,  be  held  to 
give  the  same  effect  to  such  a  deed  against  the  whole  world  which 
a  Sheriff's  deed  made  under  judicial  sale  has  against  the  defendant 
in  execution. 

It  appears  to  us  that  the  mere  assertions  of  the  Tax  Collector  of 
Storey  County  can  no  more  prove  the  existence  of  a  judgment  than 
could  the  assertions  of  any  other  person.  Where  a  judgment  is 
shown  by  the  production  of  the  record,  or  an  authenticated  copy, 
and  it  is  also  «hown  that  on  that  judgment  an  execution  has  been 
regularly  issued  and  placed  in  the  hands  of  the  proper  oflBcer  for 
enforcement,  then  the  return  of  the  oflScer  on  the  execution,  and 
the  recitals  made  by  him  in  a  deed  which  he  executes  in  carrying 
out  the  commands  of  the  execution,  are  official  acts,  and  the  law 
presumes  that  the  returns  and  recitals  are  true.  From  necessity 
the  law  gives  to  such  official  acts  a  certain  degree  of  confidence,  and 
dispenses  with  other  proof  of  their  verity.  But  there  is  no  such 
confidence  given  to  the  recitals  in  deeds  purporting  to  be  given  by 
public  officers  until  it  is  first  shown  that  they  had  ^n  execution, 
founded  upon  a  lawful  judgment,  authorizing  the  officer  to  act  in 
the  particular  case. 

A  purchaser  who  holds  a  Sheriff's  deed  made  under  execution 
against  a  defendant  in  an  ordinary  action  at  law,  cannot  maintain 
a  suit  to  recover  land  from  the  defendant  in  execution,  without  pro- 
ducing the  judgment  on  which  the  execution  and  sale  were  founded. 
(See  Sihn  v.  Feck  et  al,^  30  Cal.  280  ;  Sullivan  v.  Bavis,  4  Cal. 
291.)  We  do  not  see  how  one  having  a  tax  deed  can  be  in  a  bet- 
ter position. 

Nor  are  we  without  authority  directly  in  point.  Under  a  simi- 
lar statute — Sec.  45  of  the  California  Revenue  Act  of  1861 — the 
Supreme  Court  of  that  State,  in  People  v.  Doe  et  aL^  (31  Cal. 
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220)  take  the  same  view  of  the  question  that  we  do.  Even  if  we 
were  to  hold  that  the  recitals  in  the  deed  were  to  be  taken  as  true, 
without  further  proof,  it  would  not  avail  the  appellant  in  this  case. 
The  deed  recites  that  a  ^'  suit  was  duly  commenced  and  judgment 
recovered  against  the  possessory  claim  and  improvements,  and  exe- 
cution was  issued  thereon."  But  it  does  not  show  in  what  Court 
the  proceedings  were  instituted,  whether  in  a  Court  of  general  or 
limited  jurisdiction.  It  states  no  facts  from  which  this  Court  can 
ascertain  whether  the  Court  rendering  judgment  had  jurisdiction 
of  the  subject  matter  of  the  suit.  Nor  does  it  state  to  whom  the 
execution  was  delivered. 

The  proof  to  substantiate  the  tax  title  was  wholly  insufficient, 
and  the  judgment  of  the  Court  below  must  be  affirmed. 

Lewis,  J.,  did  ndt  participate  in  the  above  decision. 


JOHN    HUNTER,    Respondbnt,    v.   THE   SAVAGE   CON- 
SOLIDATED SILVER  MINING  COMPANY,  Appellamts. 

Laborers'  Lien  on  Mining  Claim.  The  Act  of  Feb.  6tbf  1867,  allowing  liens  in 
favor  of  laborers  for  work  done  on  mining  claims  (Statutes  of  1867,  48)  did 
not  give  a  lien  for  labor  done  before  its  passage. 

Practicb — MooiFYiNtt  Erroneous  Jcdgmbnt  for  Lien.  Where  a  judgment  of 
lien  was  rendered  against  a  mining  claim  for  work  done  on  it  partly  before 
and  partly  after  the  passage  of  the  Statute  of  Feb.  6th,  1867,  allowing  such  lien  r 
Heid,  that  it  should  be  so  modified  as  to  allow  a  lien  only  for  the  work  done 
after  the  passage  of  the  Act,  the  amount  of  which  should  be  ascertained  in  the 
Coart  below,  and  an  ordinary  judgment  for  the  balance. 

Taking  Effect  of  Lien  Law.  Where  a  lien  law  was  intended  to  apply  only 
to  labor  thereafter  done :  Held,  that  the  first  day's  labor  for  which  a  lien  could 
attach  was  not  the  day  of  the  passage  of  the  statute,  but  the  day  after. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  plaintiff  filed  his  notice  of  lien  on  June  22d,  1867,  for  a  bal- 
ance of  $605.34  for  mining  labor  performed  as  a  principal  con- 
tractor.    The  other  persons  referred  to  in  the  opinion,  who  filed 
liens,  were :  0.  F.  Taylor,  on  May  6th,  1867,  for  $171 ;  G,  W. 
11 
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MayJone,  on  May  6th,  1867,  $204.25 ;  N.  W.  Warper,  on  May 
6th,  1867,  for  flOQ ;  F.  X.  Eberle,  on  May  7th,  1867,  for  $789.25 ; 
Thomas  Hunter,  on  May  22d,  1867,  for  $1,002.25 ;  Alexander 
McCubbin,  on  May  7th,  1867,  for  $529.37i ;  and  Louis  Bergert, 
on  May  7th,  1867,  for  $272.65i. 

George  S,  Hupp  and  R.  M.  Clarke^  for  Appellants. 

Henry  Mayenhaum  and  Samuel  0.  Benson,  for  Respondent. 

By  the  Court,  Beatty,  C.  J. 

This  was  a  bill  filed  by  John  Hunter  to  foreclose  a  miner's  lien 
on  the  mining  claims  and  property  of  defendant.  Some  other  par- 
ties besides  John  Hunter  come  in  under  the  statutory  proceeding 
provided  in  such  case,  and  also  assert  their  liens. 

The  facts  of  the  case,  as  they  appear  by  the  findings,  are,  that 
John  Hunter  and  two  other  parties  who  intervened  in  this  case 
commenced  work  for  the  defendant,  a  corporation,  in  the  latter  part 
of  the  year  1866;  two  more  of  the  intervenors  commenced  in  Janu- 
ary, 1867.  All  these  parties  continued  work,  down  to  say  some 
time  in  May,  1867.  Three  other  intervenors  commenced  work  on 
or  after  the  15th  of  February,  1867,  and  continued  down  to  some 
time  in  May  of  that  year. 

Prior  to  February  6th,  1867,  there  was  no  law  allowing  liens 
upon  mining  claims  for  labor,  such  as  appears  to  have  been  done  in 
these  cases.  On  that  day,  however,  a  law  was  approved  and  went 
into  effect  allowing  liens  in  favor  of  laborers  for  work  done  on  min- 
ing claims.  Those  who  had  commenced  work  before  the  new  lien 
law  went  into  operation  filed  a  lien,  as  well  for  the  work  done  be- 
fore as  after  the  passage  of  the  law. 

The  Court  below  gave  a  decree  allowing  a  lien  in  favor  of  the 
laborers  from  the  first  day  they  commenced  work.  In  our  opinion 
this  was  error.  The  law  by  its  terms  does  not  purport  to  give  a 
lien  for  labor  done  before  its  passage.  It  was  evidently  the  inten- 
tion to  give  the  lien  only  to  secure  the  payment  of  wages  for  work 
done  after  its  passage.  The  decree  then  will  have  to  be  so  modi- 
fied as  only  to  allow  a  lien  to  take  effect  for  such  labor  as^  was  per- 
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formed  after  February  6th,  1867.  The  facts  found  do  not  show 
how  much  of  the  labor  was  done  before,  and  how  much  after  that 
date.  It  will  therefore  be  necessary  to  open  the  case  in  the  Court 
below  so  far  as  to  ascertain  what  proportion  of  work  was  done  be- 
fore and  what  after  the  law  was  passed. 

Several  of  the  parties  received  payments  of  part  of  their  wages 
whilst  at  work.  These  payments  will  be  deducted  in  the  first  place 
from  ttie  labor  done  at  the  earliest  period,  and  before  the  passage 
of  the  act  securing  a  lien.  No  part  of  the  payments  will  be  ap- 
plied OB  the  debt  secured  by  lien  except  where  the  payments  exceed 
the  debt  due  for  labor  performed  before  the  lien  law  was  passed. 
Then,  after  ascertaining  what  portion  of  the  debt  of  each  of  the  par- 
ties is  secured  by  lien,  a  decree  will  be  entered  against  the  prop- 
erty of  appellants  described  in  the  several  lien  claims.  For  the 
balance  of  the  debt  due  to  each  an  ordinary  judgment  will  be  en- 
tered. 

We  regret  having  to  reverse  this  case,  because  no  substantial 
right  of  appellants  has  probably  been  affected.  It  can  make  but 
little  diflFerence  to  the  corporation  whether  its  property  be  sold  in 
pursuance  of  a  decree  to  foreclose  a  mochanic's  lien  or  under  an 
ordinary  execution.  If  the  property  is  sold  under  a  decree,  and 
there  is  any  surplus  after  paying  the  liens,  the  Court  could  properly 
order  it  to  satisfy  the  executions.  But  the  defendant  would,  upon 
paying  the  amount  of  the  decree  for  miners'  liens,  be  entitled  to 
have  the  real  estate  reserved  and  exempted  from  sale  until  its  per- 
sonal estate  was  exhausted.  Strictly,  then,  the  decree  should  not 
establish  any  lien  dating  prior  to  February  7th,  1867. 

As  the  law  was  approved  on  the  6th,  and  the  fractions  of  days 
cannot  well  be  estimated  in  a  case  of  this  kind,  the  first  day's  labor 
for  which  a  lien  should  attach  would  be  the  first  day's  work  done 
either  on  or  after  February  7  th.  The  complaint  does  not  show 
that  the  plaintiff  performed  any  labor  of  such  a  character  as  would 
entitle  him  to  a  lien  under  the  law  as  it  stood  in  1861,  but  some  of 
the  intervenofs  may  have  shown  that  they  performed  labor  for  which 
they  had  a  lien  under  the  old  law.  The  case  will  be  so  far  opened 
as  to  allow  any  of  the  parties  thereto  to  show  the  extent  of  their 
fiens  and  to  let  in  any  proof  on  the  part  of  defendant  tending  to 
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diminish  the  extent  of  these  liens.  So  far  as  the  amount  of  the 
demands  established  by  the  plaintiff  and  the  interveners  are  con. 
cemed,  we  see  no  reason  for  opening  the  decree. 

Judgment  reversed  and  cause  remanded  for  further  proceedings, 
in  accordance  with  this  opinion. 


SAMUEL  CARLYON,  Respondent,  v.  PATRICK  H.  LAN- 
NAN  et  als.y  Appellants. 

Appeal — Conflicting  Evidence.  Ordinarily,  the  Supreme  Court  will  not  in- 
terfere with  the  verdict  of  a  jury  on*  the  ground  of  insufficiency  of  evidence, 
where  the  evidence  is  conflicting. 

Amendment  Rgoucino  Claim  to  Damages.  Iu  a  suit  for  damages  for  unlaw- 
ful {seizure  and  conversion  of  personal  property,  defendant  cannot  be  preju- 
diced by  an  amendment  which  inerely  reduces  the  amount  of  damages  claimed. 
It  is  no  error  to  allow  such  an  amendment  just  before  trial. 

Evidence — when  Exhibits  mat  be  Read.  After  plaintiff  had  called  and  ex- 
amined alj  his  witnesses  in  chief,  he  was  allowed  to  read  certain  material  bills 
of  sale,  which  had  been  proved,  put  iu  evidence,  and  referred  to  by  the  wit- 
nesses, to  which  reading  defendant  objected  that  it  was  too  late :  Held^  entirely 
too  technical  an  objection  to  be  favored. 

Parol  Evidence  to  show  Bill  of  Sale  a  Mortgage.  Parol  evidence  is  ad- 
missible to  show  that  a  bill  of  sale  absolute  on  its  face  was  intended  as  a  mort- 
gage. 

Pleading — Admission  of  Value  of  Goods.  In  an  action  for  the  conversion  of 
chattels  allege^  by  plaintiff  to  be  of  a  certain  value,  defendant  denied  that 
they  were  of  such  value,  or  of  any  greater  value  than  a  certain  less  sum 
named :  Held,  that  this  was  an  admission  that  they  were  worth  the  less  sum 
named. 

Admission  in  Pleadings  dispenses  with  Proof.  Where  a  fact  is  admitted 
by  the  pleadings  there  is  no  necessity  of  proof  upon  the  point. 

Damages  for  Conversion  of  Personal  Property.  If  personal  property  is  un- 
lawfully seized  and  converted,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  conversion,  and  interest  from  that  time  to  judgment. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 

Storey  County. 

« 

This  was  an  action  against  Patrick  H.  Lannan,  Constable  of 
Township  Two  in  Storey  County,  and  John  Spring  and  John  J. 
Hayes,  the  sureties  on  his  official  bond,  to  recover  damages  for 
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the  alleged  unlawful  seizure  and  conversion  of  certain  goods.  It 
appeared  in  evidence  that  one  D.  D.  Williams,  having  purchased 

the  furniture  and  lease  of  the  ^'  Crystal  Peak  House,"  a  boardmg 
and  lodging  house  in  Virginia  City,  with  money  borrowed  of  the 
plaintiff,  executed  to  him  by  way  of  security  a  bill  of  sale  of  the 
furniture.  This  bill  of  sale  is  referred  to  in  the  opinion  as  Exhibit 
^^A."  Afterwards,  on  being  advised  that  the  mere  bill  of  sale, 
without  a  transfer  of  the  possession,  would  not  protect  the  property 
against  seizure  by  the  creditors  of  Williams,  it  was  agreed  between 
plaintiff  and  Williams  that  the  latter  should  transfer  the  furniture, 
all  the  provisions  in  the  house,  and  the  lease,  by  new  bills  of  sale, 
and  that  plaintiff  should  go  into  possession.  The  instruments 
effecting  these  transfers,  referred  to.  in  the  opinion  as  Exhibits 
"  B  "  and  "  C,"  were  executed  on  Saturday  evening,  September 
14,  1867,  and  the  next  Monday  morning,  as  of  which  day  they 
bore  date,  they  were  delivered  to  the  plaintiff,  who  thereupon  took 
possession  of  the  house,  furniture,  and  provisions ;  and  Williams 
and  his  family  moved  out,  leaving,  however,  some  of  their  furni- 
ture and  clothing  in  the  room  which  had  been  occupied  by  them. 
Later  in  the  day  the  plaintiff  temporarily  left  the  house  in  charge 
of  one  Davis,  whom  he  had  employed  to  take  care  of  it  during  his 
absence.  Still  later  in  the  day,  and  while  Davis  was  in  possession. 
Constable  Lannan  made  his  appearance  with  a  writ  of  attachment 
duly  sued  out  of  a  Justice's  Court  by  a  merchant  named  Sloat, 
agsunst  Williams,  and  levied  upon  and  took  into  his  possession  under 
the  attachment,  and  aflierwards  sold  on  execution  in  the  attachment 
suit,  all  the  furniture  and  provisions  as  the  property  of  Williams. 
A  day  or  two  after  the  seizure,  the  plaintiff  made  a  written  demand 
upon  the  constable  for  the  property,  claiming  it  as  his  own,  which 
was  refused ;  and  thereupon  plaintiff  commenced  this  suit.  The 
Exhibit  "  D  "  referred  to  in  the  opinion  was  a  bill  of  sale  evidenc- 
ing the  original  purchase  by  Williams,  and  was  introduced  solely 
for  the  purpose  of  fixing  the  date  of  the  loan  from  the  plaintiff  to 
Williams. 

When  the  case  was  called  in  the  Court  below  and  before  pro- 
ceeding to  trial,  plaintiff  asked  leave  to  amend  his  complaint  by 
striking  out  a  paragraph,  consisting  of  an  allegation  that  plaintiff 
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was  at  the  time  of  the  seizure  b^  the  constable  keeping  and  carry- 
ing on  the  boarding  and  lodging  house,  and  was  damaged  in  the 
sum  of  four  hundred  dollars  ;  and  by  reducing  the  claim  for  dam- 
ages in  the  prayer  from  one  thousand  dollars  to  six  hundred  dollars. 
The  motion  was  granted,  defehdants  excepting. 

On  the  trial,  after  the  plaintiff  had  called  all  his  witnesses  in 
chief,  who  had  proved  and  referred  to  the  various  bills  of  sale, 
marked  Exhibits  "A,"  "  B,"  "  C,"  and  "  D,"  which  had  been  put 
in  evidence  but  not  read,  plaintiff  proceeded  to  r^ad  them  to  the 
jury,  to  which  defendants  excepted,  on  the  ground  that  it  was  too 
late.     The  objection  was  overruled,  defendants  excepting. 

Verdict  and  judgment  for  plaintiff  in  the  sum  of  five  hundred 
dollars,  and  motion  for  new  trial  on  the  part  of  defendants  over- 
ruled, as  stated  in  the  opinion. 

Francis  L.  Audy  for  Appellants. 

W.  E.  F.  Deal,  for  Respondent. 

By  the  Court,  Johnson,  J. 

This  appeal  is  from  the  order  of  the  Court  below  refusing  a  new 
trial,  and  from  the  first  judgment  in  the  case,  on  the  grounds : 
First.  Insufficiency  of  the  evidence  to  justify  the  verdict,  and  that 
it  is  against  law.  Second.  Error  in  law  occurring  at  the  trial  and 
excepted  to  by  defendants. 

The  questions  of  fact  involved  in  the  pleadings  seem  to  have 
been  fairly  submitted  to  the  jury,  and  its  findings  in  favor  of  the 
plaintiff,  it  will  not  be  disputed,  are  entirely  consistent  with  and 
supported  by  the  evidence  ;  provided,  the  e\ddence  given  by  plaint- 
iff's witnesses  as  to  material  matters  was  true,  and  that  the  Court 
did  not  err  in  stating  the  law. 

The  first  branch  of  this  proposition — as  to  the  credibility  of  the 
witnesses  and  the  relative  weight  to  be  given  to  contradictory  and 
opposing  evidence — was  passed  on  by  the  jury  and  afterwards  con- 
sidered by  the  District  Court,  on  motion  for  a  new  trial,  adversely 
to  the  defendants,  and  I  can  see  no  sufficient  reason  why  this  Court 
should  interfere  with  such  verdict  and  ruling.     Ordinarily,  appel- 
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late  Courts  will  not  do  so,  and  certainly  there  are  no  especial  cir- 
cumstances shown  in  this  instance  which  should  except  it  from  the 
operation  of  the  general  rule  in  such  cases. 

The  Court  properly  allowed  the  amendment  of  the  complaint, 
respecting  the  value  of  the  property.  The  defendants  could  not 
be  prejudiced  by  amendments  which  in  effect  reduced  the  claim  for 
damages  fix>m  one  thousand  dollars  to  six  hundred  dollars. 

Nor  did  the  Court  err  in  admitting  as  evidence  the  bills  marked 
"  A,"  "  B,''  "  C,"  and  "  D."  The  objection  is  entirely  too  techni- 
cal to  be  favored  by  Courts  of  justice  at  this  day.  The  further 
point,  that  the  Court  erred  in  overruling  the  motion  to  strike  out 
all  evidence  showing  that  the  bill  of  sale  was  intended  as  a  mort- 
gage, and  not  an  absolute  sale  of  the  chattel  property,  needs  no 
special  comment,  as  the  principle  is  well  established  that  under 
proper  circumstances  evidence  is  admissible  to  explain  the  char- 
acter of  the  transaction,  and  show  the  purposes  for  which  the  in- 
strument is  given.  I  hold  the  evidence  was  properly  allowed  in 
iliis  case.  This  brings  us  to  the  instructions  of  the  Court.  At  the 
instance  of  plaintiff,  the  Court  gave  certain  instructions  to  the  jury, 
to  which  defendant  excepted  generally.  Also  at  request  of  defend- 
ants, gave  certain  other  instructions — refusing  one — to  which  ruling 
defendants  also  excepted.  On  the  argument,  I  understood  appel- 
lants' counsel  to  confine  his  assignments  of  error  in  the  matter  of 
instructions  to  the  loBt  one  of  those  given  for  plaintiff,  and  the 
refusal  to  give  the  other  asked  by  defendants — both  of  which,  as 
will  presently  be  seen,  refer  to  the  same  point.  To  a  proper 
understanding  of  the  effect  of  these  instructions,  I  will  state  that 
the  complaint  as  amended  alleged  the  value  of  the  personal  prop- 
erty taken  by  Constable  Lannan  to  be  six  hundred  dollars.  The 
defendants,  in  answer  to  this  allegation,  claimed  that  it  was  not  of 
greater  value  than  five  hundred  dollars.  No  proof  was  made  on 
the  trial  as  to  the  value  of  the  property.  On  this  point  the  Court 
gave  this  instruction :  "  If  the  jury  find  for  the  plaintiff  it  will 
return  a  verdict  of  five  hundred  dollars  damages,  the  value  of  the 
property  at  the  time  it  wa?  taken  by  defendant  Lannan,  as  admitted 
in  defendants'  answer,"  and  refused  to  instruct  such  jury  on  defend- 
ants' motion,  "  to  entitle  the  plaintiff  to  recover  in  this  action  he 
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must  prove  that  the  property  described  therein  has  some  value. 
The  jury  cannot  infer  that  it  has  a  value,  and  if  the  plaintiff  has 
not  proven  the  value  of  the  property,  you  must  find  for  the  defend- 
iGints."  The  last  instruction  was  not  admissible  under  the  pleadings. 
The  answer  denied  that  the  property  was  of  the  value  of  six  hund- 
red dollars,  or  that  it  was  of  greater  value  than  five  hundred  dollars. 
This  in  effect  was  an  admission  that  it  was  at  least  of  the  value  of 
five  hundred  dollars.  If  plaintiff  had  chosen  to  contest  the  matter 
in  respect  to  the  differences  of  the  two  estimates,  he  could  have 
introduced  his  proof  to  show  the  greater  value,  six  hundred  dollars  ; 
but  he  was  equally  entitled  to  the  benefit  of  the  admission  contained 
in  the  answer,  and  without  any  proof  on  his  part  accept  defendants' 
estimate  of  such  value,  and  adopt  it  as  the  basis  of  the  moneyed 
'judgment  in  the  action.  In  a  case  like  this  the  admission  of  a  fact, 
stated  in  the  adversary's  pleading,  dispenses  with  the  necessity  of 
proof  on  the  particular  point,  and  the  findings  of  the  jury  or  in- 
structions of  a  Court  based  upon  an  admission  of  the  parties  by  the 
pleadings  or  otherwise,  is  not  less  an  assessment  of  damages  than 
if  the  findings  were  made  upon  conflicting  evidence  on  the  subject. 
See  Patterson  et  al.  v.  My  et  ah.^  (19  Cal.  40.)  The  Only  error 
I  discover  in  the  instruction  the  Court  did  give  as  above  quoted 
has  been  against  the  plaintiff,  for  he  was  entitled  to  lawful  interest 
on  the  value  of  the  property  from  the  time  of  its  seizure  up  to  the 
rendition  of  the  verdict,  in  addition  to  such  value  at  the  time  of  the 
seizure.  The  instruction  does  not  cover  interest.  The  verdict 
conforms  to  the  instructions,  whilst  the  pleadings  would  have  war- 
ranted an  assessment  of  damages  for  a  greater,  but  certainly  not 
for  a  less  amount.  Under  the  circumstances  the  error  is  unavail- 
able to  appellants. 

If  the  instructions  to  the  jury  are  amenable  to  further  criticism, 
in  my  judgment  they  will  be  found  in  no  respect  less  favorable  to 
defendants  than  the  pleadings  and  evidence  warranted. 

The  judgment  and  order  of  the  District  Court  will  be  affirmed. 

Lewis,  J.,  did  not  participate  in  the  foregoing  decision. 
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THE  STATE   OF  NEVADA,  Respondent,  v.  JOSEPH  T. 

LA  WRY,  Appellant. 

Time  op  Drawing  and  Impannelino  Grand  Jury.  Under  Scctio^  of  the  Stat- 
ute concerDing  Juries,  (Statute  of  1866,  191)  a  Grand  Jury  may  be  selected 
and  impanneled  after  the  commencement  of  a  term,  whenever  one  is  wanted. 

Indictment  Surplusage.  In  an  indictment  for  assault  with  a  deadly  weapon 
with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury,  which  is  in 
other  respects  good,  the  mere  addition  of  the  words  "  did  strike  and  stab  "  are 
simply  surplusage  and  do  not  vitiate. 

GoNTiNUANCB  BY  CouRT  ON  ITS  OwN  HoTiON.  The  trial  of  a  criminal  case  hav- 
ing been  fixed  for  the  last  day  but  one  of  a  term  at  defendant's  instance,  he 
then  applied  for  a  continuance,  which  was  refused ;  and  the  court  proceeded 
to  impanncl  a  jury  which,  however  not  being  completed  until  near  noon  the 
next  day,  the  court  then,  deeming  the  remainder  of  the  day  too  short  a  time 
for  the  trial,  discharged  before  it  was  sworn  and  continued  the  term :  Held^ 
no  error. 

Discharok  of  Jury  not  Sworn.  The  discharge  of  a  jury  impanneled  in  a 
criminal  case  after  they  have  been  sworn  in  it  might  operate  as  a  bar  to  a 
subsequent  prosecution ;  but  not  so  when  they  have  not  been  charged  with  the 
case. 

Showing  for  Change  of  Venue.  The  mere  facts  that  a  criminal  charge  has 
been  pending  a  long  time  and  been  generally  talked  about  and  discussed 
throughout  the  county,  and  that  a  number  of  rich  and  influential  persons  in 
the  county  have  interested  themselves  in  procuring  a  conviction,  do  not  suffi- 
ciently show  that  a  fair  and  impartial  trial  cannot  be  had ;  and  the  refusal  of 
a  change  of  venue  under  such  circumstances  is  not  error. 

Import  of  Verdict  of  **  Guilty."  In  a  prosecution  for  an  assault  with  a  deadly 
weapon  with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury, 
properly  charged,  a  verdict  of  "  guilty  "  is  in  effect,  (Criminal  Practice  Act, 
Sec.     )  a  verdict  of  guilty  as  charged  in  the  indictment. 

Evidence  of  Protooation.  In  a  prosecution  for  assault  with  a  deadly  weapon 
with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury,  acts  occurring 
a  day  or  two  prior  to  the  assault  and  known  to  defendant  cannot  of  themselves 
alone  be  shown  as  evidence  of  a  provocation  for  the  assault. 

Provocation,  What.  In  cases  where  a  provocation  either  mitigates  or  justi- 
fies an  act  of  violence,  such  act  must  be  the  immediate  result  of  and  closely 
follow  the  provocation. 

Provocation  as  Question  of  Fact  or  Law.  As  a  general  rule,  the  determina- 
tion as  to  what  length  of  time  may  intervene  between  an  act  of  provocation 
and  the  commission  of  a  crime  should  be  left  to  the  jury,  when  the  provoca- 
tion is  not  so  far  distant  as  to  leave  no  doubt. 

ExERCiSB  OF  Legal  Right  Not  a  Provocation.  The  simple  exercise  of  a 
legal  right,  no  matter  how  offensive  to  another,  is  never  in  law  deemed  a  prov- 
ocation sufficient  to  justify  or  mitigate  an  act  of  violence. 
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Fixe  for  Assault  with  Deadly  Weapon.  Under  the  statute  relating  to  the 
crime  of  assault  with  a  deadly  weapon  with  intent  to  inflict  upon  the  person 
of  another  a  bodily  injury,  (Statute  of  18rtl,  64,  Sec.  47)  a  court  has  no  au- 
thority to  impose  a  fine  of  any  sum  less  than  one  thousand  dollars,  though  the 
sentence  may  also  be  for  imprisonment. 

Fines  Fixed 9^  Statute  Cannot  be  Reduced.  If  a  criminal  statute  provides 
that  a  fine  shall  not  be  less  than  a  certain  sum  nor  exceeding  a  certain  larger 
sum,  a  court  has  no  more  right  to  impose  a  less  fine  than  the  smaller  amount 
than  it  has  to  impose  any  greater  fine  than  the  larger  amount. 

Practice — Unauthorized  Fine.  Where  the  court  below  in  a  criminal  case  im- 
posed a  less  fine  than  that  fixed  by  statute,  it  was  on  appeal  stricken  out  from 
the  sentence. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Douglas  County. 

At  the  August  term,  1867,  of  the  District  Court  at  which  the 
indictment  below  referred  to  was  found,  the  following  order  was 
entered  on  the  minutes  under  date  of  August  6th : 

"  In  the  matter  of  drawing  a  Grand  Jury  :  It  appearing  to  my 
satisfaction  that  a  Grand  Jury  is  necessary  for  the  August  term  of 
this  Court,  and  that  none  have  been  summoned,  it  is  ordered  that  a 
Grand  Jury  be  selected  and  announced  as  is  provided  in  section 
six  (6)  of  the  Act  entitled  "An  Act  concerning  Juries,"  approved 
March  3d,  1866 ;  and  it  is  further  ordered  that  said  jurors  be 
summoned  to  appear  before  this  Court  on  Monday,  August  19th, 
at  10  o'clock  A.M.  of  that  day." 

On  the  day  fixed,  at  the  impannelment  of  the  Grand  Jury,  the 
defendant,  Joseph  T.  Lawry,  a  prisoner  in  the  custody  of  the 
Sheriff,  held  to  answer  before  the  Grand  Jury,  being  present  in 
Court,  interposed  through  his  counsel  a  challenge  to  the  panel,  on 
the  ground  that  said  panel  had  not  been  selected  and  summoned 
as  provided  by  law.  The  challenge,  after  argument,  was  dis- 
allowed, the  defendant  excepting. 

The  indictment  afterwards  found  by  the  Grand  Jury  accused 
the  defendant  of  the  crime  of  an  assault  with  a  deadly  weapon  with 
intent  to  inflict  upon  the  person  of  Abner  S.  Murphy,  without 
provocation,  a  bodily  injury,  charging  that  he,  on  May  5th,  1867, 
in  Douglas  County,  '*  with  a  deadly  weapon,  to  wit :  a  dirk  knife, 
which  said  dirk  knife,  being  a  deadly  weapon  as  aforesaid,  he,  the 
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said  Joseph  T.  Lawry,  in  his  right  hand  then  and  there  had  and 
held,  willfully,  unlawfully,  maliciously,  feloniously,  and  without  prov- 
ocation, one  Abner  S.  Murphy,  then  and  there  being,  did  assault, 
strike  and  stab,  with  the  intent  to  willfully,  unlawfully,  maliciously, 
feloniously,  and  without  provocation,  to  inflict  upon  the  person  of 
him,  the  said  Abner  S.  Murphy,  a  bodily  injury,  contrary,"  etc. 

To  this  indictment  defendant  demurred,  on  the  grounds  that  it 
did  not  substantially  conform  to  the  requirements  of  Sections  284 
and  235  of  the  Criminal  Practice  Act  in  form,  and  that  the  acts 
stated  as  constituting  the  oflfcnse  charged  showed  that  another  and 
different  offense  had  been  committed  than  that  charged,  to  wit :  the 
offense  of  stabbing,  cutting  or  wounding  with  intent  to  murder.  The 
demurrer,  after  argument,  was  overruled,  defendant  excepting. 

Defendant  then  pleaded  not  guilty,  and  the  cause  was,  at  his 
instance,  continued  for  the  term. 

At  the  next  or  November  term,  the  trial  having  been  fixed  for  a 
certain  day,  defendant,  who  had  been  released  from  custody  on 
bail,  failed  to  appear,  and  his  bail  was  forfeited ;  but  afterwards, 
having  made  his  appearance  and  offered  a  satisfactory  excuse  for 
his  absence,  the  order  forfeiting  bail  was  rescinded,  and  the  time 
of  trial,  at  the  instance  of  defendant,  was  fixed  for  Friday,  Novem- 
ber 29th,  1867,  the  last  day  of  the  term  but  one.  On  the  day  last 
named,  defendant  applied  for  a  continuance  for  the  term,  on  the 
ground  of  the  absence  of  material  witnesses,  setting  forth  in  his 
affidavit  what  he  expected  to  prove  by  them.  This  affidavit  the 
Court  decided  to  be  a  sufficient  showing  for  a  continuance  ;  but  on 
the  District  Attorney's  proposition  that  everything  sworn  in  the 
affidavit  which  would  be  competent  as  evidence  on  the  trial  should 
be  admitted,  the  trial  was  ordered  to  proceed,  defendant  excepting. 

Thereupon  the  Court  proceeded  to  impannel  a  trial  jury,  which, 
however,  was  not  completed  until  near  noon  the  next  day,  when  the 
Court,  deeming  it  impossible  to  try  the  cause  before  the  term  would 
expire,  ordered  the  jury,  which  had  not  been  sworn,  to  be  dis- 
charged, and  the  cause  continued  for  the  term,  defendant  except- 
ing. 

At  the  next  or  February  term,  1868,  defendant  moved  for  a 
change  of  venue,  on  the  ground  that  he  could  not  have  a  fair  and 
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impartial  trial  in  the  county,  for  the  reasons  that  the  charges 
against  him  had  been  pending  a  long  time ;  had  been  discussed 
throughout  the  county,  and  there  was  scarcely  any  one  but  had 
formed  or  expressed  an  unqualified  opinion  as  to  his  guilt  or  inno- 
cence ;  that  great  influence  had  been  brought  to  bear  against  him ; 
that  amongst  others,  several  of  the  richest  and  most  influential  per- 
sons in  the  county  were  interested  in  his  conviction,  and  had  put 
forth  every  energy  to  secure  it ;  and  that  in  consequence  thereof 
he  was  afraid,  and  believed  he  was  in  danger  of  being  tried  by  some 
persons  fully  prepared  to  convict  him  without  either  law  or  evi- 
dence. 

The  motion  for  change  of  venue  having  been  denied,  and  also  a , 
further  motion  for  a  continuance,  the  trial  proceeded,  and  resulted 
in  the  following   verdict :     "  We,  the  jury,  find  the   defendant 
guilty,  and  recommend  him  to  the  mercy  of  the  Court." 

The  sentence  of  the  Court  was,  that  defendant  should  pay  a  fine 
of  five  hundred  dollars,  and  be  imprisoned  in  the  State  Prison  for 
the  period  of  one  year. 

Thomas  JE,  Haydon  and  8.  C.  Denson^  for  Appellant. 

1.  The  grand  jury  should  have  been  drawn  ten  days  before 
Court  instead  of  the  first  day  of  term.  (Statutes  of  1866, 191-2, 
Sees.  1  and  6.) 

2.  The  demurrer  should  have  been  sustained.  The  indictment 
shows  a  stabbing  and  wounding  committed^  and  the  assault  merged 
in  the  act ;  and  the  indictment  is  not  in  statutory  form,  nor  suffi- 
cient under  the  common  law.  (Wheaton  Am.  Crim.  Law,  1276, 
note  H,  to  1279.) 

8.  The  Court  erred  in  discharging  the  jury  at  the  Noveqiber 
term.     (Wheaton,  675,  Constitution,  Art.  1,  Sees.  3  and  8.) 

4.  The  Court  should  have  changed  the  venue.  (Stat.  1861, 467, 
Sees.  306  and  307;  People  v.  Collector,  15  Cal.  363 ;  17  Cal.  146.) 

5.  The  Court  should  have  allowed  the  testimony  in  relation  to 
provocation.  ^People  v.  Arnold,  15  Cal.  481 ;  People  v.  Wil- 
liams, 17  Cal.  146 ;  People  v.  Belencia,  21  Cal.  546 ;  People  v. 
Barry,  30  Cal.  351.) 

6.  The  verdict  only  finds  defendant  guilty  of  simple  assault,  and 
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judgment  should  have  been  given  accordingly.  (^People  v.  Vanard^ 
6  Cal.  562 ;  People  v.  Wa9Qn,  9  Cal.  260 ;  People  v.  Englkh,  30 
Cal.  217  ;  People  v.  Nugent^  4  Cal.  — ;  People  v.  Kennedy^  5 
Cal.  134.) 

7.  The  Court  had  no  jurisdiction  to  render  judgment  for  $500. 
(Stat.  1861,  64,  Sec.  47.)  The  judgment  being  void  in  part,  is 
void  in  toto, 

« 

Robert  M,  Clarke^  Attorney  General,  for  Respondent. 

By  the  Court,  Lewis,  J. 

The  defendant  was  indicted,  tried,  and  convicted  for  an  assault 
with  a  deadly  weapon,  under  Section  47  of  the  Act  "  concerning 
crimes  and  punishments,"  (Laws  of  1861,  page  64)  which  pro- 
vides that  '^  An  assault  with  a  deadly  weapon,  instrument  or  other 
thing,  with  an  intent  to  inflict  upon  the  person  of  another  a  bodily 
injury,  where  no  considerable  provocation  appears,  or  where  the 
circumstances  of  the  assault  show  an  abandoned  and  malignant 
heart,  shall  subject  the  offender  to  imprisonment  in  the  Territorial 
prison  not  less  than  one  year  nor  exceeding  two  years,  or  to  a  fine 
not  less  than  one  thousand  dollars  nor  exceeding  five  thousand  dol- 
lars, or  to  both  such  fine  and  imprisonment." 

Many  errors  are  assigned  by  the  defendant  upon  which  a  reversal 
of  the  judgment  is  claimed,  the  first  of  which  is,  that  the  grand 
jury  which  found  the  indictment  was  not  drawn  ten  days  before  the 
term  at  which  it  was  found,  as  required  by  Section  7  of.  the  "  Act 
concerning  Jurors."  (Laws  of  1866,  page  192.)  But  Section  8 
of  the  same  Act  authorizes  the  selection  and  impannelment  of  a 
grand  jury  after  the  commencement  of  the  term ;  hence,  this  objec- 
tion is  not  well  taken.     (^State  v.  McNamara^  8  Nev.  70.) 

It  is  also  argued  that  the  Court  erred  in  overruling  the  demurrer 
to  the  indictment.  We  think  the  Court  ruled  very  properly.  It 
is  impossible  to  understand  why  the  charge  of  striking  and  stabbing 
should  vitiate  an  indictment  in  other  respects  good.  The  assault 
is  properly  charged,  but  counsel  seem  to  labor  under  the  impression 
that  the  further  charge  that  the  defendant  did  '^  strike  and  stab" 
possesses  the  peculiar  power  of  vitiating  an  indictment  otherwise 
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suflScient.  But  those  words  are  simply  surplusage,  and  therefore 
do  not  vitiate  what  is  good.  The  assault  without  the  striking  or 
stabbing  would  have  completed  the  ofiFense,  but  as  every  battery 
includes  an  assault  we  apprehend  the  indictment  in  this  case  would 
have  been  sufficient  if  it  did  not  charge  the  assault,  but  only  the 
striking  and  stabbing.  However,  the  charge  of  a  battery  cannot 
vitiate  the  indictment. 

The  third  assignment  is,  that  the  Court  erred  in  discharging  the 
jury  who  were  impanneled  on  the  30th  of  November,  and  continu- 
ing the  trial  for  that  term.  The  counsel  had  on  the  day  before 
moved  for  a  continuance  of  the  cause,  but  the  motion  being  over- 
ruled by  the  Court  the  cause  proceeded,  but  a  jury  was  not  ob- 
tained until  about  eleven  o'clock  a.  m.  of  the  30th,  which  was  the 
last  day  of  the  term.  The  jury  were  not  charged  with,  or  sworn 
in  the  case  when  they  were  discharged,  and  hence,  if  ther^  were 
any  good  reason  for  it,  the  Court  had  the  right  to  discharge  them 
and  continue  the  cause.  The  reason  for.  this  action  of  the  Court 
doubtless  was  a  belief  that  the  trial  could  not  be  finished  before  the 
expiration  of  the  term.  But  if  there  were  no  good  reason  for  it,  we 
do  not  see  how  at  this  time  any  such  action  of  the  Court  can  aid 
the  defendant.  It  is  not  claimed  that  the  jury  who  subsequently 
tried  him  was  not  a  fair  and  impartial  one,  and  the  discharge  of  a 
jury  before  they  are  charged  with  the  cause  is  certainly  no  defense 
to  a  subsequent  prosecution.  Had  they  been  sworn  to  try  the 
cause  it  is  probable  their  discharge  by  the  Court  would  have  ope- 
rated as  a  bar  to  any  subsequent  trial.  Not  so,  however,  where 
they  are  not  charged  with  the  case.  (See  State  v.  Kelley^  1  Nev. 
224) 

As  to  the  ruling  upon  the  motion  for  a  change  of  venue,  the 
Court  was  clearly  correct.  The  affidavit  did  not  sufficiently  show 
that  a  fair  and  impartial  trial  could  not'  be  Had  in  the  County  of 
Douglas.  The  showing  of  prejudice  is  certainly  not  as  strong  as  that 
made  out  in  the  case  of  the  State  v.  Millain^  (3  Nev.  409)  in 
which  a  change  of  venue  was  refused.  It  is  also  claimed  that  the 
verdict  finds  the  defendant  guilty  only  of  a  simple  assault,  and  hence 
that  the  judgment  of  imprisonment  was  not  authorized.  In  support 
of  this  proposition  it  is  argued  that  the  jury  should  have  stated  in 


SUPREME  COURT  OF  NEVADA,  1868.  167 


The  State  of  Nevada  v.  Lawry. 


their  verdict  that  they  found  the  defendant  guilty,  "  as  charged  in 
the  indictment."  But  a  general  verdict  of  guilty  is  in  eiFect  such 
a  finding.  Such  was  the  old  rule,  and  the  statute  of  this  State  ex- 
pressly declares  that,  "  a  general  verdict  upon  a  plea  of  not  guilty, 
is  either  *  guilty,'  or  '  not  guilty,'  which  imports  a  conviction  or 
acquittal  on  every  material  allegation  in  the  indictment." 

Upon  the  trial,  the  defendant  offered  to  prove  that  a  day  or  two 
prior  to  the  time  of  the  assault  he  was  in  the  actual  occupation  of 
certain  land  in  the  County  of  Douglas,  and  had  taken  steps  to  se- 
cure a  title  thereto  from  the  Government  of  the  United  States ;  that 
the  prosecuting  witness  ha4  forcibly  ejected  him  and  taken  posses- 
sion of  it,  and  threatened  to  kill  him  if  he  went  upon  it,  and  that 
these  threats  were  communicated  to  him  prior  to  the  assault,  and 
after  satisfying  himself  by  inquiry  at  the  Land  office  that  Murphy, 
the  prosecuting  witness,  had  taken  steps  to  pre-empt  the  land  in 
question,  he  sought  and  found  him,  and  demanded  of  him  to  aban- 
don his  proceedings  in  the  Land  office.  • 

All  the  evidence  offered  by  the  defendant,  with  respect  to  the 
possession  of  the  land  and  the  proceeding  to  pre-empt  by  Murphy, 
was  ruled  out,  and  this  is  assigned  as  error :  counsel  for  the  pris- 
oner arguing  that  it  should  have  been  admitted,  because  tending 
to  establish  a  provocation  sufficient  under  the  statute  to  constitute 
defense. 

We  are  of  the  opinion,  however,  that  the  Court  below  ruled 
correctly  in  excluding  it.  It  appears  from  the  record  that  the  acts 
which  the  defendant  sought  to  rely  on  as  a  provocation  for  the  as- 
sault made  upon  Murphy  occurred,  and  were  known  to  him,  a  day 
or  two  prior  to  the  assault.  It  would  seem,  therefore,  that  the  at- 
tack resulted  rather  from  a  spirit  of  revenge  or  vengeance,  than 
from  an  immediate  and  instantaneous  impulse  to  resent  an  injury. 
Whilst  the  law  in  some  measure  excuses  the  rash,  instinctive  im- 
pulse of  retaliation  or  defense,  which  sometimes  impels  man  to  ac- 
tion before  his  reason  has  an  opportunity  to  interpose,  it  shows  no 
indulgence  to  that  spirit  of  vengeance  or  revenge  which  commits 
crime  upon  deliberate  reflection. 

In  this  case,  it  is  evident  the  assault  was  not  the  result  of  that 
sudden  passion  aroused  by  an  injury,  but  of  a  deliberate  desire  for 


168  SUPREME  COURT  OF  NEVADA,  1868. 

The  State  of  Nevada  v.  Lawry. 

revenge.  It  would  be  almost  dangerous  and  pernicious  to  hold  that 
at  any  length  of  time  after  some  real  or  imaginary  injury  a  man 
may  assault  another  with  a  deadly  weapon,  and  then  shield  himself 
from  the  penalties  of  this  statute  by  proving  such  injury.  If  an 
injury  and  provocation  which  occurred  two  days  prior  to  the  assault 
may  be  relied  on,  Avhy  may  not  a  provocation  which  occurred  two 
months  prior  ?  Indeed,  we  can  see  no  reason  why  a  provocation 
once  given  would  not,  if  the  argument  of  counsel  for  the  prisoner 
be  correct,  be  a  license  for  an  endless  number  of  assaults  with  a 
deadly  weapon.' 

The  language  of  the  statute  is  peculiar,  and  might  bear  the  con- 
struction placed  upon  it  by  counsel ;  but  it  is  the  general  rule,  in 
cases  where  a  provocation  either  mitigates  or  justifies  an  act  of  vio- 
lence, that  such  act  must  be  the  immediate  result  of,  and  closely 
follow  the  provocation,  and  such  would  seem  to  be  the  safest  and 
most  rational  construction  to  be  placed  on  the  statute  under  con- 
sideration. Thus,  an  insult  or  a  blow  given  one  day,  would  in  no 
wise  justify  or  mitigate  an  assault  on  the  day  following.  And 
although  a  blow  might  reduce  an  instant  killing  from  murder  to 
manslaughter,  it  would  constitute  no  defense  whatever  to  a  killing, 
after  the  lapse  of  a  sufficient  time  for  deliberation.  So  in  this  case, 
had  the  assault  taken  place  in  so  short  a  time  aft;er  the  injury  com- 
plained of  came  to  the  knowledge  of  the  defendant  as  to  make  it 
probable  that  it  was  committed  under  the  immediate  influence  of  the 
passion  aroused  by  such  injuries,  proof  of  the  injury  would  be  com- 
petent ;  but  after  the  lapse  of  a  day  or  two,  the  assault  can  only 
have  been  the  result  of  a  deliberate  and  cool  determination.  It  is 
clear  that,  had  the  wounds  received  by  Murphy  proved  fatal,  and 
the  defendant  been  indicted  for  murder,  the  evidence  ruled  out 
by  the  Court  would  not  in  that  case  be  admissible  to  reduce  the 
grade  of  the  offense,  because  it  would  not  tend  to  establish  such 
provocation  as  the  law  recognizes  as  sufficient  to  constitute  any  ex- 
cuse whatever  for*  a  homicide.  If  not  admissible  in  such  a  case  to 
prove  provocation  and  to  reduce  the  grade  of  the  crime,  why  should 
it  be  in  a  case  of  this  kind,  where  it  is  relied  on  as  a  defense  ? 

It  is  a  well  settled  rule  that  evidence  of  provocation  is  admissi- 
ble in  mitigation  of  damages  in  actions  for  assault  and  battery. 
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Bat  all  the  courts  hold  that  it  is  only  immediate  provocation  which 
is  available  for  that  purpose.  Thus,  in  the  case  of  Avery  v.  Ray 
et  als.y  (1  Miss.  12)  ther^  was  an  offer  to  prove  in  mitigation  of 
damages  that  the  plaintiff  had  slandered  the  defendant's  sister ; 
that  when  the  defendant  heard  of  it  he  called  on  the  plaintiff  to 
ascertain  whether  such  were  the  case,  but  failing  to  obtain  any 
satisfactory  answer,  the  defendant  chastised  the  plaintiff,  and  the 
action  was  brought  to  recover  damages  for  the  assault  and  battery. 
The  Court  ruled  out  all  the  evidence  of  provocation,  holding  that 
immediate  provocations  are  admitted  in  evidence  in  mitigation  of 
damages,  but  that  when  time  for  reflection  has  intervened  so  as  to 
give  the  blood  time  to  cool,  they  are  inadmissible.  So  also  it  was 
held  in  Fullerton  v.  Warrick^  (3  Blackford,  219)  the  Court  using 
this  language  in  the  opinion  :  ^'  The  law,  in  tenderness  to  human 
frailties,  distinguishes  between  an  act  done  deliberately  and  an  act 
proceeding  from  a  sudden  heat.  As  if  upon  a  sudden  quarrel  two 
persons  fight  and  the  one  kills  the  other,  this  has  been  adjudged 
only  manslaughter.  So  if  a  man  be  greatly  provoked,  as  by  pulU 
ing  his  nose,  or  other  great  indignity,  and  immediately  kills  the 
aggressor,  though  this  is  not  excusable,  the  offence  is  mitigated? 
homicide.  But  in  every  case  of  homicide  upon  provocation,  i£ 
there  be  any  time  intervening  between  the  assault  and  the  killings 
suflScient  for  passion  to  subside  and  reason  to  interpose,  the  offense 
becomes  murder.  In  analogy  to  this  principle,  evidence  in  civil 
actions  for  assault  and  battery  is  admitted  in  mitigation  of  damages 
to  show  a  provocation  on  the  part  of  the  person  complaining  of  the 
injury.  But  the  provocation  must  be  so  recent  as  to  induce  a  fair 
presumption  that  the  violence  done  was  committed  during  the  oon* 
tinuance  of  the  feelings  and  passions  excited  by  it,  before  the 
blood  has  had  time  to  cool.  A  different  rule  would  greatly  en- 
courage breaches  of  the  peace,  rencounters  and  brutal  force." 

See  also  Lee  v.  WooUey^  19  John.  318 ;  Thrull  v.  Knapp^  17 
Iowa,  470  ;  Rochester  v.  Anderson^  1  Bibb,  428.  This  being  the 
rule  in  civil  cases  when  damage  is  claimed  for  an  assault  and  bat- 
tery, we  see  no  reason  why  the  same  rule  should  not  hold  good  in 
cases  of  this  character.  The  simple  question  in  both  character  of 
cases  is,  whether  there  is  a  fair  presumption  that  the  violence  was 
12 
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committed  under  the  immediate  influence  of  the  passion  aroused 
by  the  provocation,  or  by  a  feeling  of  revenge.  It  is  true  that  it 
is  often  a  difficult  matter  to  determine  what  length  of  time  must 
intervene  between  the  provocation  and  the  commission  of  the  crime, 
and  hence^  as  a  general  rule,  it  is  well  to  leave  the  determination 
of  that  fact  to  the  jury,  when  the  provocation  is  not  so  far  distant 
as  to  leave  no  douht. 

.  We  cannot,  however,  sanction  the  doctrine  that  a  person  who 
assaults  another  with  a  deadly-  weapon  may  prove  some  insult  or 
injury  which  occurred  two  days  before,  in  mitigation  of  his  offense. 
Such  holding  would  be  giving  judicial  sanction  to  the  worst  feelings 
of  human  nature.  Nor  is  the  lapse  of  time  the  only  circumstance 
rendering  the  evidence  in  question  inadmissible  in  the  case.  The 
defendant,  by  his  own  testimony,  shows  clearly  that  he  was  not  at 
the  time  of  the  assault  acting  under  the  influence  of  any  uncon- 
trollable passion,  for  he  deliberately  called  Murphy  to  some  dis- 
tance from  where  he  was  sitting,  conversed  with  him  for  some  time, 
saying  nothing  about  the  possession  of  the  land,  and  it  was  only 
upon  the  refusal  of  Murphy  to  comply  with  this  demand  that  the 
assault  was  made.  "  My  intention,"  said  the  defendant,  in  con- 
clusion of  his  testimony,  "  in  seeking  an  interview  with  Murphy  at 
Sheridan,  was  to  make  him  abandon  his  proceedings  in  the  Land 
office."  And  this  doubtless  explains  the  cause  for  the  assault. 
But  the  proceedings  to  pre-empt  by  the  prosecuting  witness  were 
the  exercise  of  a  right  which  the  law  gave  him,  and  therefore  can- 
not be  considered  a  provocation  in  any  legal  sense  of  the  word. 
The  simple  exercise  of  a  legal  right,  no  matter  how  offensive  to 
another,  is  never  in  law  deemed  a  provocation  sufficient  to  justify 
or  mitigate  an  act  of  violence ;  hence,  as  it  is  perfectly  apparent 
from  the  defendant's  own  testimony  that  the  taking  possession  of 
the  land  by  Murphy  was  not  the  cause  of  the  assault,  any  evi- 
dence respecting  that  fact  was  irrelevant ;  and  as  the  proceedings 
to  pre-empt  would  not,  if  established,  constitute  any  legal  provoca- 
tion or  defense,  all  evidence  with  respect  to  them  was  properly  ruled 
out.  This  disposes  of  all  the  questions  raised  upon  the  rejection 
of  the  evidence  respecting  the  possession  of  the  land,  and*thus  any 
special  consideration  of  them  is  rendered  unnecessary.     We  agree 
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with  counsel  for  the  prisoner,  however,  that  the  Court  below  had 
no  authority  to  impose  a  fine  of  five  hundred  dollars,  which  it  did 
in  addition  to  the  imprisonment.  The  statute  is  explicit  that  the 
fine  shall  not  be  less  than  one  thousand  dollars.  In  such  case  the 
Court  has  no  more  right  to  impose  a -less  fine  than  that  required 
by  statute,  than  it  has  to  impose  one  greater.  The  law,  however, 
authorizes  fine  and  imprisonment,  or  either ;  hence  the  judgment, 
so  far  as  it  subjects  the  defendant  to  imprisonment,  is  correct,  and 
must  be  affirmed,  whilst  so  much  of  it  as  imposes  a  fine  is  stricken 
out. 


W.  H.   HOWE,  Appellant,  v.  W.  D.  COLDREN,  Re- 
spondent. \ 

Section  68  of  Practice  Act.  The  punctuation  after  the  words  "  excusable  neglect," 
in  the  latter  part  of  Section  68  of  the  Practice  Act,  as  printed,  is  absurd  ; 
there  should  be  a  full  stop  after  those  words. 

Opkving  Dkpault.  Courts  should  be  liberal  in  setting  aside  defaults,  when  it  ap- 
pears that  the  party  defaulted  has  a  good  defense,  and  has  been  guilty  only  of 
carelessness  and  inattention,  without  willful  or  fraudulent  delay. 

Appeal  from  Order  Opening  Default.  The  Supreme  Court  will  not  reverse  an 
order  setting  aside  a  default,  except  in  an  extreme  case. 

Affioayit  op  Merits.  An  affidavit  of  merits,  which  merely  states  that  defendant 
has  a  good,  legal  and  meritorious  defense,  is  certainly  very  positive,  but  not 
very  satisfactory. 

What  Affidavit  of  Merits  should  State.  An  affidavit  of  merits  which  shows 
that  affiant  has  fully  an^  fairly  stated  the  facts  of  the  case  to  his  counsel,  and 
that  such  counsel  has  advised  him  that  he  has  a  good,  legal  and  meritorious 
defense,  will  ordinarily  be  sufficient,  without  setting  forth  the  facts  constituting 
the  defense. 

Affidavit  of  Merits  by  Attorney.  An  affidavit  of  merits  by  the  attorney  in  a 
cause,  stating  that  in  his  opinion  his  client  has  a  meritorious  defense,  will  (Ordi- 
narily be  sufficient,  if  it  appear  that  the  attorney  is  familiar  with  the  facts  of 
the  case. 

Practice  as  to  Opening  Defaults.  As  a  general  rule  a  defaulted  party,  who  has 
a  good  defense^  should,  when  prompt  application  is  made  and  all  orders  of  the 
Court  for  indemnity  to  the  opposite  side  complied  with,  be  allowed  to  set  it  up 
notwithstanding  any  negligence  on  the  part  of  himself  or  counsel.  But  when 
the  negligence  has  been  so  extreme  as  to  cause  suspicion  of  willful  delay,  the 
Court  should  require  a  full  showing  of  the  facts  upon  which  the  defense  rests, 
and  impose  such  proper  terms  as  to  costs,  speedy  trial,  taking  depositions  and 
security  for  judgment,  as  may,  as  far  as  possible,  indemnify  the  plaintiff  against 
the  ^elay. 
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Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, Churchill  County. 

The  defendant  was  sued  as  the  administrator  of  E.  L.  Coldren, 
deceased.  The  four  hundred  dollars  sued  for  was  alleged  to  have 
been  received  by  the  deceased  in  his  life-time  from,  one  Davis,  in 
money  belonging  to  the  plaintifiF  and  David  Rosenburg,  who  after- 
wards assigned  to  plaintiff,  and  to  have  been  by  the  deceased  con- 
verted to  his  own  use.  A  claim  for  the  amount  had  been  present- 
ed to  the  administrator  within  the  time  allowed  by  law  to  present 
claims  against  the  estate,  and  had  been  rejected. 

The  portion  of  Section  68  of  the  Practice  Act  referred  to  by  the 
Court,  as  printed  in  the  Statutes  of  1861,  is  punctuated  as  follows  : 
"  The  Court  *  *  may,  upon  such  terms  as  may  be  just, 
and  upon  payment  of  costs,  relieve  a  party  or  his  legal  representa- 
tives from  a  judgment,  order,  or  other  proceeding,  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, when  from  any  cause  the  summons  and  a  copy  of  the  com- 
plaint in  an  action  have  not  been  personally  served  on  the  defend- 
ant, the  Court  may  allow,  on  such  terms  as  may  be  just,  such  de- 
fendant and  his  legal  representative,  at  any  time  within  six  months 
after  the  rendition  of  any  judgment  in  said  action,  to  answer  to  the 
merits  of  the  original  action." 

ff.  M.  Steele,  for  Appellant,  contended  that  there  was  no  merit 
in  the  aflBdavit  of  the  attorney  for  defendant-showing  mistake,  inad- 
veptence,  surprise  or  excusable  neglect ;  that  the  affiant  showed 
that  he  knew  of  the  service  of  the  summons  and  return  ;  that  he 
informed  the  plaintiff's  attorney  that  he  knew  of  them  and  would 
answer  or  demur  in  time ;  and  that  Jie  had  every  means  to  inform 
himself  6{  the  time  to  appear  in  the  case.  He  further  contended, 
that  there  had  been  personal  service  upon  defendant ;  that  Section 
68  of  the  Practice  Act  would  not  allow  of  the  opening  of  a  de- 
fault where  personal  service  had  been  had  on  the  defendant,  and 
that  though  no  copy  of  the  complaint  has  been  served,  it  had  not 
been  demanded,  and  was,  therefore,  unnecessary.  (Statute  of 
1867, 120.)  That  he  informed  plaintiff's  attorney  so,  and  that  he 
would  answer  or  demur  in  time — upon  his  own  showing  he  had 
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every  means  in  the  premiaes  to  inform  him  of  the  time  to  appear 
in  the  case.  (See  affidavit  of  A.  F.  Patrick,  stated  in  Transcript 
on  Appeal ;  also,  see  Statutes  of  Nevada,  a.d.  1861,  pages  324  and 
325,  Sec.  68.) 

In  this  case  there  was  personal  service  on  the  defendant  as 
required  by  law.     (See  summons  and  return  thereof.) 

No  copy  of  complaint  is  now  required  to  be  served  without  de- 
mand at  time  of  service,  as  appears  to  be  required  by  the  latter 
clause  of  said  Sec.  68  of  the  Statutes  of  a.d.  1861 — which  appel- 
lant particularly  calls  your  Honor's  attention  to— all  after  the 
words  *'  excusable  neglect."  That  clause  of  said  section  strictly 
complied  with,  it  appears  to  this  appellant,  would  not  allow  of  the 
opening  of  a  default  where  personal  service  had  been  had  on  the 
defendant. 

That  no  copy  of  complaint  is  required  to  be  served  unless  de- 
manded at  time  of  service. 

He  further  contended  that  the  Court  could  not  set  aside  a  de- 
fault taken  in  a  case  where  all  the  proceedings  had  therein  were 
regular,  and  where  it  clearly  appeared  that  there  was  no  undue  ad- 
vantage taken  against  the  defendant  by  the  plaintiff,  or  the  Clerk 
of  the  Court  who  entered  the  default.  (Practice  Act,  Sec.  150.) 
He  insisted,  also,  that  defendant  had  made  no  showing  in  the  Court 
below  of  a  good  and  meritorious  defense  to  the  action ;  that  the 
bare  statement  of  his  attorney  that  defendant  had  a  good  and  meri- 
torious defense  amounted  to  nothing  as  evidence  of  a  fact,  ^d  was 
a  mere  conclusion  of  law  ;  that  de{endant  should  have  shown  the 
Court  by  his  own  affidavit  or  that  of  his  attorney,  the  facts  which 
constituted  the  defense  of  the  action. 

Robert  M,  Clarke^  for  Respondent,  contended  that  as  the  order 
was  one  of  discretion  merely,  and  as  an  abuse  of  legal  discretion 
must  affirmatively  appear,  and  as  every  reasonable  presumption 
and  legal  inducement  must  be  resolved  in  favor  of  the  nin  prius 
Court,  the  order  should  be  affirmed. 

By  the  Court,  Beatty,  C.  J. 

An  action  was  brought  by  the  appellant  to  recover  from  the  de- 
fendant four  hundred  dollars  damages  for  money  alleged  to  have 
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been  received  by  the  intestate  and  improperly  converted  to  his  own 
use.  The  administrator  lives  in  Washoe  County  and  the  suit  was 
brought  in  Churchill.  The  summons  was  sent  to  Washoe,  served 
in  that  cchinty,  and  returned  to  the  Clerk's  office  in  Churchill.  No 
answer  was  made  in  time,  default  was  taken,  and  judgment  entered 
in  favor  of  the  plaintiff.  At  the  next  tefm  of  the  Court  the  de- 
fendant's attorney  moved  to  set  aside  the  default  and  vacate  the 
judgment  entered  by  the  Clerk  during  vacation.  This  motion  was 
made  on  the  following  notice  and  affidavit,  both  of  which  were 
served  on  plaintiff's  attorney :  ^'  Take  notice,  that  on  the  first  day 
of  the  next  term  of  said  Court,  or  as  soon  thereafter  as  the  same 
can  be  heard,  we  shall  move  to  set  aside  the  default  entered  by  the 
Clerk  in  the  above  entitled  suit,  upon  the  ground  that  the  service 
of  summons  being  made  in  the  county  of  Washoe,  defendant's  at- 
torneys were  not  informed  of  the  date  of  said  service.  And  that 
the  defendant  has  a  good  and  meritorious  defense  to  said  action." 

"A.  F.  Patrick  being  duly  sworn  says,  that  he  is  the  attorney  of 
said  defendant ;  further  says  that  said  defendant  is  a  resident  of 
Washoe  County  in  said  State ;  that  summons  issued  in  said  case 
was  served  in  said  Washoe  County,  as  this  affiant  is  informed ;  fur- 
ther says  that  he  was  not  served  with  a  copy  of  the  complaint  or 
summons  in  said  case ;  further  says  that  he  did  not  know  of  the 
service  of  said  summons  until  he  called  upon  the  Clerk  of  said 
Court,  and  that  he  (this  affiant)  supposed  the  service  of  said  sum- 
mons WHS  some  four  or  five  days  later  than  what  appeared  to  be 
the  fact,  to  wit,  on  the  twenty-eighth  day  of  December,  1867 ;  fur- 
ther says  that  he  intended  to  answer  or  demur  to  said  complaint 
within  the  time  prescribed  by  law,  and  would  have  done  so  had  he 
not  supposed  he  had  four  or  five  days  further  time  in  which  to  do 
so ;  that  he  informed  the  plaintiff's  attorney  that  he  intended  to 
answer  or  demur. 

*'  Further  says  that  the  defendant  has  a  good,  legal  and  merito- 
rious defense  to  said  action ;  this  affiant,  therefore,  asks  this  Hon- 
orable Court  to  set  aside  the  default  and  judgment  entered  by  the 
Clerk  of  this  Court  in  said  case." 

The  Court  sustained  the  motion  and  set  aside  the  default  upon 
terms,  to  wit,  that  the  defendant  should  pay  all  costs  up  to  date. 
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From  this  order  the  plaintiff  appeals.     There  can  be  no  doubt  but 
that  the  District  Court  has  the  power  to  set  aside  a  default  and 
judgment  which  has  been  taken  against  the  applicant  by  reason  of 
his  mistake^  inadvertence^  surprise^  or  excusable  neglect.     The  onlj 
doubt  that  has  ever  arisen  on  this  point  comes  from  an  absurd 
punctuation  of  the  latter  part  of  Section  68  of  the  Practice  Act. 
No  doubt  there  should  be  a  full  period  after  the  phrase  "  excus- 
able neglect."     If  a  Court  may  relieve  a  party  from  the  effects  of 
his  own  neglect,  when  that  neglect  is  excusable,  there  must  of 
course  be  a  wide  latitude  of  discretion  in  the  Court  in  determining 
what  shall  be  excusable.     Running  over  the  New  York  Digest,  we 
find  several  cases  where  the  appellate  Court  has  held  that  it  would 
reverse  the  ruling  of  a  nisi  prius  Court  in  refusing  to  set  aside  a 
default ;  but  we  do  not  see  a  reference  to  a  single  case  where  an 
order  setting  aside  a  default  has  been  reversed.     Certainly  there 
are  strong  reasons  why  an  appellate  Court  should  interfere  in  the 
one  case  and  not  in  the  other.     If  there  is  a  refusal  to  set  aside  a 
default,  a  ruinous  judgment  may  be  sustained  against  a  party  who, 
upon  hearing,  might  have  interposed  a  perfectly  good  defense.     By 
sustaining  the  default,  he  would  forever  be  debarred  the  right  of  a 
hearing.     If,  then,  a  nisi  prius  Court  refuses  to  set  aside  a  default 
when  a  party  shows  with  reasonable  certainty  that  he  has  a  good 
defense,  and  he  has  only  been  guilty  of  carelessness  and  inatten- 
tion to  his  business,  but  no  willful  or  fraudulent  delay,  it  would  be  ;^ 
highly  proper  even  for  an  appellate  Court  to  come  to  his  relief  if 
the  lower  Court  refused  it.     But  when  the  default  has  been  set 
aside  the  case  is  far  different.     In  such  case,  if  the  plaintiff  has  a 
good  cause  of  action  and  clear  proof  of  his  demand,  he  could  gen- 
erally try  his  case  in  the  Court  below  and  obtain  another  judgment 
in  less  time,  and  with  far  less  expense,  than  he  could  bring  his  case 
to  this  Court.     In  fine,  if  the  plaintiff  has  a  good  case  there  is  no 
necessity  of  appealing.     If  he  has  a  bad  one,  this  Court  ought  not 
to  be  very  anxious  to  help  him  keep  an  advantage  he  has  obtained, 
not  through  the  justice  or  strength  of  his  cause,  but  by  the  acci- 
dental blunder  of  his  opponent. 

It  appears  to  us  it  would  have  to  be  an  extreme  case,  when  thii^ 
Court  would  reverse  an  order  setting  aside  a  default.     Does  the 
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case  on  hearing  present  any  such  extraordmary  circumstances  as  to 
call  for  our  interposition?  The  aflSdavit  of  the  attorney  would 
seem  to  show  negligence  on  the  part  of  defendant.  The  affiant 
says  he  did  not  know  of  the  service  of  the  complaint  until  he  call- 
ed on  the  Clerk  (of  Churchill  County).  It  would  appear  from  this 
that  after  service  the  defendant  had  not  written  to  his  attorney. 
Still,  as  the  attorney  was  employed,  the  defendant  must  have  known 
or  anticipated  that  such  suit  was  to  be  brought,  and  perhaps 
thought  it  only  necessary  to  direct  his  attorney  to  answer  when  the 
complaint  was  filed. 

The  summons  was  served  on  the  23d  of  December,  1867,  and 
the  affiant  says  he  supposed  the  date  of  the  service  to  have  been 
the  28th  of  the  month.  Why  he  supposed  so,  is  not  shown.  If  he 
had  shown  that  from  similarity  of  figures  he  had,  in  reading  the 
return,  mistaken  the  3  for  an  8,  no  doubt  this  would  have  been  a 
reasonable  excuse  for  not  having  answered  earlier.  But  if  this  was 
the  meaning  of  the  affiant,  the  language  used  was  too  obscure  to 
make  it  reasonably  certain  that  he  so  meant.  In  this  respect  the 
affidavit  is  certainly  defective.  Again :  the  affidavit  says  the  de- 
fendant has  a  good,  legal,  and  meritorious  defense.  This  is  cer- 
tainly making  this  part  of  the  affidavit  very  positive,  but  still  not 
very  satisfactory.  In  the  first  place,  it  is  a  matter  of  very  doubtful 
policy  whether  the  opinion  of  counsel  should  ever  be  taken  as  to 
the  legality  of  defense. 

In  New  York,  from  which  State  we  indirectly  borrow  our  Prac- 
tice Acts,  it  has  always  been  held,  (under  a  rule  of  Court  estab- 
lishing that  practice)  that  an  affidavit  of  merits  need  not  state  the 
facts  constituting  a  meritorious  defense,  but  only,  that  affiant  has 
fully  and  fairly  stated  the  facts  of  the  case  to  his  counsel,  and  that 
such  counsel  has  advised  him  that  he  has  a  good,  legal,  and  mer 
itorious  defense.  Such  rule  being  established  in  New  -York ,  and 
also  acted  on  in  California,  from  which  we  more  immediately  bor- 
row our  Practice  Act,  we  would  not  reverse  a  case  where  the  Court 
below  had  acted  on  the  same  rule.  The  affidavit,  then,  of  counsel, 
that,  in  his  opinion,  his  client  had  a  meritorious  defense,  would  cer- 
tainly be  as  good  as  the  affidavit  of  the  party  that  his  counsel  told 
him  he  had  a  meritorious  defense.     In  this  case  the  defect  is,  that 
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counsel,  or  attorney,  (for  there  is  no  distinction  in  our  Courts  be- 
tween counsel  and  attorney)  does  not  show  his  sources  of  inform- 
ation as  to  the  facts  of  the  case.  Had  the  affidavit  shown  in  some 
way  that  the  affiant  was  familiar  with  the  facts  of  the  case,  then 
the  affidavit  as  to  the  merits  would  have  been  all  the  law  and  prac- 
tice of  the  Courts  require. 

The  affidavit,  then,  in  this  case  was  ambiguous  on  one  point,  and 
defective  on  another. 

In  such  case  it  appears  to  us  the  proper  practice  would  have  been 
when  this  motion  came  up  to  continue  it  to  a  subsequent  day  of  the 
term,  with  leave  to  affiant  to  amend  his  affidavit. 

But  as  the  Court  below  seems  to  have  been  satisfied  with  the  affi- 
davit as  it  was,  we  see  no  such  abuse  of  discretion  as  would  justify 
us  in  reversing  this  order,  especially  as  such  reversal  would  operate 
as  a  final  bar  to  any  defense  on  the  part  of  the  respondent. 

As  a  general  rule,  we  think  a  party  who  has  a  good  defense 
should,  when  prompt  application  is  made,  and  all  orders  of  the 
Court  for  indemnity  to  the  opposite  side  are  complied  with,  be  al- 
lowed to  set  it  up,  notwithstanding  any  negligence  on  the  part  of 
himself  or  counsel.  Where  the  negligence  has  been  so  extreme  as 
to  cause  suspicion  of  willful  intent  to  delay  the  case,  the  Court  be- 
low should  be  well  satisfied  of  the  merits  of  the  defense,  and  in 
such  case  should  require  a  full  statement  of  the  facts  (not  the  mere 
opinion  of  counsel)  upon  which  the  defense  rests.  It  ought  also 
to  impose  such  terms  as  to  costs,  speedy  trial,  taking  testimony, 
security  of  judgment  to  be  obtained,  etc.,  as  will,  as  far  as  possible; 
indemnify  the  plaintiff  against  the  delay  caused  by  the  negligence 
of  defendant. 

In  this  case  costs  are  imposed.  The  Court  should  also  have  im- 
posed terms  as  to  the  time  of  going  to  trial.  In  some  cases  it  would 
be  proper  to  allow  the  original  judgment  to  stand  so  as  to  secure  a 
lien  on  real  estate  until  the  case  was  finally  tried.  In  this  case 
that  course  was  not  necessary,  as  a  judgment  against  an  administra- 
tor is  not  a  lien  on  real  estate  of  either  the  defendant  or  the  dece- 
dent. 

The  order  of  the. Court  below,  settmg  aside  the  judgment  and 
default,  is  affirmed  and  the  respondent  will  recover  his  costs  in  this 
Court 
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THE  STATE  OF  NEVADA,  Appellant,  v.  A.  M.  KRUTT- 

SCHNITT  et  ah.,  REgpoNDENTS. 

Taxation  or  Proceeds  of  Mines.  The  constitutioDa]  provision,  (Art.  X)  which 
prescribes  the  taxation  of  "all  property,  real,  personal,  and  possessory,  ex- 
cepting mines  and  mining  claims,  the  proceeds  of  which  alone  shall  be  taxed," 
means  that  the  entire  annual  proceeds  of  mines  are  subject  to  taxation,  and  not 
the  mere  proceeds  on  hand  when  the  assessor  happens  to  visit  the  miuc!>. 

Ad  Valorem  Taxes  Must  Be  Equal.  All  ad  valorem  taxes,  whether  on  the 
proceeds  of  mines  or  other  property,  must  be  equal. 

CossTiTDTiON*AL  AND  STATUTORY  CONSTRUCTION.  Whenever  the  interpretation  of 
a  statute  or  a  constitution  in  a  certain  way  will  result  in  manifest  injustice, 
courts  will  always  scrutinize  the  statute  or  constitution  closely,  to  see  if  it  will 
not  admit  of  some  other  interpretation. 

Taxes  on  Proceeds  op  Mines  Not  Double.  The  provisions  of  the  revenue 
law  of  1865,  (Statutes  of  1865,  2T1)  for  quarterly  assessments  on  the  pro- 
ceeds of  mines  and  quarterly  payment  of  taxes  do  not  impose  more  than  a  reg> 
ular  pw  rata  of  taxation  on  the  proceeds  of  mines,  nor  require  the  same  prop- 
erty to  be  paid  for  more  than  once. 

Taxes  on  Proceeds  of  Mines  Not  Unequal.  The  quarterly  payments  of  taxes 
on  the  proceeds  of  mines,  provided  for  by  the  revenue  laws,  arc  so  arranged 
that  the  annual  proceeds  of  mines  do  not  pay  a  larger  pro  rata^  even  as  to  in- 
terest account,  than  if  one  annual  tax  for  the  annual  proceeds  were  imposed, 
payable  at  the  time  other  annual  taxes  are  payable. 

Mines  and  Mining  Interests  Favored.  The  taxation  of  the  proceeds  of  mines, 
as  provided  for  by  the  constitution  and  statute,  is  more  favorable  to  mining  in- 
terests than  if  taxes  were  imposed  directly  upon  the  mines  as  upon  other  real 
property. 

Difference  between  Coin  and  Paper  Currency.  There  is  a  difference  of  value 
between  gold  coin  and  legal  tender  paper  currency ;  it  is  recognized  by  the 
general  government,  and  should  be  recognized  by  legislatures  and  courts ;  and 
as  such  difference  exists  in  fact,  it  cannot  be  wrong  to  take  notice  of  and  be 
governed  by  such  fact. 

Distinction  between  Coin  and  Currency  for  Taxation  Purposes.  The  ac- 
tion of  the  legislature  in  making  a  distinction  between  gold  coin  and  legal  ten- 
der paper  currency  for  the  purposes  of  valuation  of  property  for  taxation,  and 
directing  assessors  as  to  the  currency  on  which  to  base  their  estimates  of  value, 
is  not  in  violation  of  the  laws  of  the  United  States. 

Assessors  N'ot  Bound  by  Sworn  Statements.  Under  Section  101  of  the  revenue 
act  of  1865,  Statutes  of  1866,  307)  assessors  may  call  for  sworn  statements 
of  the  amount  and  value  of  the  proceeds  of  mines,  but  they  are  not  bound  by 
such  statements  in  luakhig  their  assessments. 
Construction  of  Revenue  Law.  The  requirement  in  Section  "101  of  the  revenue 
act  of  1865  that  the  value  of  the  proceeds  of  mines  shall  be  ascertained  "as 
provided  in  this  act,"  has  reference  to  the  mode  of  allowance  for  the  cost  of 
working. 
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Assessments  or  Proceeds  of  Mines  to  be  in  Currknct.  Under  the  revenue 
law,  as  amended  in  1867,  (Statutes  of  1867,  159)  assessors  must  make  all  their 
estimates  of  the  value  of  the  proceeds  of  mines  on  the  basis  of  legal  tender 
paper  currency. 

Authority  of  Auditor  as  to  Assessment  Roll.  The  clause  in  Section  107  of 
the  revenue  act  of  1865,  requiriDgthe  auditor  to  ascertain  that  the  assessments 
on  the  assessment  roll  comply  with  the  sworn  statements,  etc.,  must  be  read  in 
connection  with  Section  101  and  other  parts  of  the  act,  and  does  not  author- 
ize him  to  alter  the  assessments  so  as  to  make  them  conform  to  the  sworn 
statements ;  its  object  was  merely  for  the  detection  of  errors  in  calculation 
and  clerical  mistakes  in  transferring  the  result  of  statements  accepted  as  cor- 
rect to  the  assessment  roll. 

Standard  of  Currency  Value.  The  true  standard  of  the  difference  between 
coin  and  legal  tender  paper  currency,  for  the  purposes  of  the  valuation  of  the 
products  of  mines  for  quarterly  taxation,  is  the  average  of  the  prices  of  cur- 
rency for  the  preceding  quarter. 

Assessments  of  Proceeds  of  Mines,  How  to  be  Made.  An  assessment  of  the 
product  of  a  mine  made  by  an  assessor  under  the  revenue  act  as  amended  in 
1867,  (Statutes  of  1867,  159)  must  give  both  the  amount  and  value  of  such 
product ;  and  if  an  assessor  receives  a  sworn  statement  giving  the  product  of 
a  mine  as  bullion  of  a  certain  valucy  without  stating  the  amount^  it  is  his  duty 
to  treat  it  as  the  value  in  gold  and  add  thereto  a  sufficient  percentage  to  fix  the 
paper  money  value ;  and  if  he  omit  to  do  so,  he  is  derelict  in  his  duty. 

Deductions  for  Cost  of  Working  Ores.  The  deductions  for  the  cost  of  work- 
ing ores,  authorized  to  be  made  for  the  assessments  of  products  of  mines  under 
the  revenue  laws,  are  to  be  made  on  a  legal  tender  paper  currency  basis,  after 
the  assessments  are  calculated  to  such  basis. 

Ignorance  of  Official  Duty  no  Excuse.  A  person  who  undertakes  any  em- 
ployment, and  particularly  that  of  a  public  office,  roust  understand  his  duty, 
and  he  cannot  be  excused  for  want  of  knowledge. 

Misjoinder  of  Causes  of  Action.  A  cause  of  action  on  an  official  bond  against 
the  principal  and*  his  sureties  cannot  be  united  with  a  cause  of  action  for 
damages  against  the  principal  alone. 

Judgment  for  Official  Delinquency.  A  judgment  for  damages  against  an 
officer  for  official  delinquency,  which  remains  unsatisfied,  will  not  prevent  a 
subsequent  action  on  the  official  bond. 

By  Lewis  and  Johnson,  J.  J.  The  revenue  laws  require  the  sworn  statement 
of  the  product  of  a  mine  to  show  the  amount  of  such  product  in  weight,  and 
not  merely  the  amount  in  dollars ;  they  require  both  the  amount  and  value  to 
be  given. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

JB.  M.  Clarke^  Attorney  General,  and  Mesick  and  Seely^  for 
Appellant. 
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This  was  a  suit  against  A.  M.  KruttSchnitt,  County  Assessor  of 
Storey  County,  and  Mathew  Rapp,  John  Rapp,  Leonard  Lotterer 
and  Jonas  Pinschower,  the  sureties  on  his  official  bond,  for  alleged 
neglect  of  the  Assessor  in  his  official  duty,  with  intent  to  defraud 
the  State  out  of  a  portion  of  its  revenues. 

The  first  count  of  the  complaint  alleged,  among  other  things, 
that  the  Assessor,  for  the  purpose  of  making  the  assessment  on 
the  proceeds  of  mines  for  the  quarter  ending  on  the  last  day  of 
June,  1867,  demanded  and  received  sworn  statements  of  such 
proceeds,  and  ascertained  therefrom  that  the  produce  of  the  mines 
in  Storey  County  for  that  quarter,  liable  to  taxation,  was  140,394t 
tons  of  ore,  and  the  value  thereof,  per  ton,  in  legal  tender  paper 
currency,  was  $32.54  and  upwards ;  yet  that  the  Assessor  neglected 
and  refused  to  set  down  in  the  assessment  roll  either  the  value  per 
ton  or  the  total  assessed  value  in  legal  tender  paper  currency  of 
such  product,  or  the  full  amount  thereof  in  such  currency  after 
legal  deductions ;  but  set  down  the  value  of  the  product  at  much 
less,  to  wit :  $10  in  such  currency  less  than  its  value,  thus  making 
the  total  aggregate  valuation  $1,403,950  less  in  such  currency 
than  he  should  have  made  it. 

The  second  count  of  the  complaint  had  reference  to  the  assess- 
ment of  products  of  mines  for  the  quarter  ending  on  the  last  day 
of  September,  1867.  It  alleged  that  the  product  during  that 
quarter,  as  ascertained  by  the  Assessor  from  the  sworn  statements 
demanded  and  received  by  him,  was  129,434  13-25  tons ;  that  the 
Assessor  did  not  ascertain  or  determine  the  value  thereof  in  legal 
tender  paper  currency,  nor  set  down  or  return  to  the  Auditor,  as 
required  by  law,  the  valuation  in  such  currency ;  but  knowingly 
and  with  intent  to  defraud  the  State  out  of  a  large  amount  of  its 
revenue,  assessed  and  valued  the  same  one-third  less  than  the 
value  in  such  currency.  The  prayer  was  for  judgment  against  the 
Assessor  in  the  sum  of  ten  thousand  dollars,  and  against  each  of 
the  other  defendants  in  the  sum  of  twenty-five  hundred  dollars. 

In  the  case  of  the  Savage  Mining  Company,  the  assessment 
roll  showed — and  the  assessment  roll  was  in  the  same  form  in  re- 
spect to  the  other  mines — that  the  product  for  the  quarter  ending 
in  September,  1867^  on  which  the  deduction  of  $18  per  ton  was 
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allowed,  was  27,005  tons  of  ore ;  that  the  value  thereof  per  ton 
was  $39.48  ;  the  total  value,  $1,066,157.49 ;  and  that  the  amount 
upon  which  the  tax  was  levied  was  $580,067.40. 

The  sworn  statement  of  the  Savage  Mining  Company  for  the 
first  quarter — and  the  other  sworn  statements  were  like  it  in  point 
of  form — was  (omitting  the  oath)  as  follows : 

STATEMENT. 

Original  list  of  the  Proceeds  of  the  Savage  Mine  for  the  quarter 

ending  June  30th,  1867.' 

Whole  number  of  tons  extracted  from  the  mine  for  the  three  (3) 
months  ending  June  30th,  1867 25,130  tons. 

Whole  number  of  tons  extracted  and  worked  by  any  process 
^rithout  roasting,  exceeding  in  value  $18  per  ton. .  25,610  tons. 

Whole  number  of  tons  extracted,  and  by  the  Freiburg  process,  or 
smelting  process,  exceeding  in  value  $40  per  ton 41  tons. 

Value  per  ton  of  ores  worked  by  any  process  without  roast- 
ing  * $42.42. 

Value  per  ton  of  ores  worked  by  the  Freiburg  roasting  or  smelt- 
ing process $398.59. 

Total  value $1,102,718.39. 

Whole  number  of  tons  sold  (giving  prices) None. 

It  appeared  on  the  trial,  &om  the  testimony  of  the  Assessor, 
that  for  the  quarter  ending  in  June  he  had  received  the  sworn 
statements  of  the  g(Uperintendents  of  the  various  mines  in  the 
.county,  and  being  informed  and  believing  that  the  values  therein 
mentioned  were  according  to  a  gold  coin  basis,  had  increased  the 
amounts  proportionably,  so  as  to  put  fhem  upon  a  legal  tender 
paper  currency  basis,  and  that  the  tax  was  levied  upon  the  latter 
basis.  He  testified  that  in  the  case  of  the  Savage  Mining  Com- 
pany there  was  extracted  for  that  quarter  25,610  tons  of  ore,  the 
value  of  which  per  ton,  in  gold,  was  $42.42 ;  that  the  total  value 
in  gold,  after  deducting  $18  per  ton,  was  $635,396.20 ;  and  that 
the  amount  upon  which  the  tax  was  levied,  in  currency,  was 
$806,962.84. 

The  plaintiff  then  offered  to  prove  t||at  for  the  quarter  ending  in 
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September,  1867,  the  value  of  the  ores  raised  and  deposited  on 
the  surface  from  mines  in  the  county  was  at  least  one-third  greater 
in  legal  tender  paper  currency  than  in  gold  coin ;  that  the  As^ssor 
knew  this  fact,  and  that  the  sworn  statements  received  for  that 
quarter  were  all  made  on  a  gold  coin  basis,  and  not  according  to 
results  or  values  in  currency.  The  defendants  objected  to  all  tes- 
timony and  offers  of  testimony  tending  to  prove  such  facts,  on  the 
ground  that  the  same  were  irrelevant  and  not  matters  of  judicial 
investigation,  because  the  Court  could  not  inake  or  recognize  any 
distinction  between  values  of  such  ores  in  currency  and  other 
kinds  of  money  ;  and  further,  on  the  ground  that  the  sworn  state- 
ments furnished  by  the  superintendents  of  mines  were  conclusive 
and  binding  upon  the  Assessor  and  the  State.  The  objections 
were  sustained  by  the  Court,  and  the  proposed  testimony  ruled  out, 
plaintiff  excepting. 

The  Assessor  further  testified  that  he  did  pot  assess  or  value 
the  product  of  ores  for  the  quarter  ending  in  September  in  legal 
tendjsr  paper  currency,  nor  undertake  to  do  so ;  that  he  received 
and  accepted  the  sworn  statements  as  conclusive  upon  him ;  and 
that  he  requested  the  superintendents  rendering  their  sworn  state- 
ments to  inform  him  whether  the  amounts  returned  by  them  were 
according  to  gold  or  currency  rates,  which  they  decUned,  or  at 
least  did  not  do. 

The  defendants  on  their  part  offered  in  evidence  the  sworn  state- 
ments, to  which  the  plaintiff  objected,  on  the  ground  that  they  did 
not  show  whether  the  values  therein  mentioned  were  in  gold  coin 
or  legal  tender  paper  currency,  and  were  not  valid  statements 
without  showing  that  fact.  The  objections  were  overruled  by  the 
Court,  and  the  sworn  statements  admitted  in  evidence,  plaintiff 
excepting. 

The  defendants  also  introduced  in  evidence  the  proceedings  of 
the  Board  of  Equalization  in  reference  to  the  taxes  on  the  pro- 
ceeds of  mines  for  the  quarter  ending  in  June,  1867,  from  which 
it  appeared  that  the  various  mines  had  complained  of  the  action  of 
the  Assessor  in  increasing  the  valuation  for  that  quarter  from  a 
gold  to  a  currency  basis ;  and  that  afler  hearing  the  complaints 
and  statements  of  the  varbus  parties  interested,  it  was  by  the 
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Board  of  Equalization  ordered  '^  that  the  quarterly  assessment  roll 
of  the  proceeds  of  the  mines  for  the  quarter  ending  June  30th^ 
1867,  be  equalized  by  reducing  the  same  to  the  amounts  as  given 
by  the  different  companies  in  their  statements,  and  that  the  As* 
sessor  collect  the  same  in  accordance  herewith,"  etc. 

The  Court  before  which  the  cause  was  tried,  a  jury  .having  been 
wsdved,  rendered  judgment  for  the  defendants. 

Before  proceeding  t6  discuss  the  particular  points  relied  on  in 
this  case,  it  may  not  be  improper  to  premise  a  few  general  remarks, 
in  response  to  statements  made  by  opposing  counsel  on  the  oral 
argument,  in  substance,  that  the  tax  sought  to  be  enforced  was  un- 
just, and  that  the  suit  wa^  prosecuted  at  the  instance  of  State  offic-  . 
ials,  in  violation  of  the  letter  and  spirit  of  the  Revenue  Law,  and 
in  violation  of  a  compromise  made  between  the  mine-owners  and 
the  Legislature. 

It  is  a  sound  principle  of  the  government,  that  taxation  shall  be 
equal  and  uniform,  and  that  each  citizen  of  the  commonwealth 
shall  bear  his  just  proportion  of  the  public  burthens.  At  the  in- 
stance of  the  mine  owners,  and  by  their  intrigue  and  threatd,  the 
Constitutional  Convention  so  far  sacrificed  this  just  principle  as 
to  wholly  exempt  from  taxation  the  mines,  the  most  valuable,  most 
productive,  and  most  considerable  property  interest  in  this  State — 
vesting  in  the  Legislature  the  power  to  tax  the  proceeds  alone. 

When  the  first  Le^lature  convened  under  the  Constitution,  the 
Mends  of  equal  taxation  attempted,  in  conformity  with  the  letter 
and  spirit  of  the  Constitution,  to  impose  the  same  rate  of  taxation 
upon  the  proceeds  of  the  mines  as  upon  other  property.  But  their 
eiforts  were  met  and  thwarted  by  the  same  spirit  of  intrigue  and 
domination  that  had  procured  the  exemption  of  the  mine  itself; 
until  in  the  face  of  the  Constitution  twenty  dollars  were  deducted 
from-  the  gross  yield  per  ton,  and  a  tax  levied  on  seventy-five  per 
cent,  only  of  what  remained.  This  efibrt  was  renewed  in  the 
Legislature  of  18Q6,  with  similar  results.  Li  1867,  the  burthen 
of  taxation  falling  heavily  \ipon  the  people,  the  treasury  depleted, 
the  State  heavily  in  debt,  with  no  power  to  borrow,  and  no  credit 
to  borrow  on  if  the  power  had  existed ;  when  bankruptcy  stared 
us  in  the  face,  and  fears  were  seriously  expressed  respecting  the 
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success  and  permanent  existence  of  the  State  Goverament,  the 
friends  of  equal  taxation  again  attempted  to  impose  taxation  upon 
the  proceeds  of  the  mines  in  accordance  with  the  provisions  of  the 
Constitution. 

When  the  Legislature  convened  there  was  scarcely  one  of  the 
fiftj-four  mepabers  who  did  not  favor  the  proposition.  Notice  of 
intention  to  introduce  the  bill  had  scarcely  been  given,  when  a 
swarm  of  mine  owners,  mining  superintendents  and  persons  in 
their  interest,  besieged  the  Legislature  with  such  determination  and 
persistency  as  to  prevent  the  passage  of  any  revenue  law  during 
that  session,  thus  necessitating  an  extra  session  at  a  cost  of  twenty 
thousand  dollars  to  the  State. 

In  the  extra  session  the  contest  was  again  renewed  by  the  em- 
ployment of  the  same  devices,  and  by  resort  to  the  same  intrigue  ; 
until  when  the  session  was  about  to  expire,  the  honest  advocates 
of  just  taxation  were  again  forced  to  sacrifice  principle  by  an 
odious  discrimination  in  limiting  the  tax  upon  the  mines  for  county 
purposes  to  twenty-five  cents  on  each  one  hundred  dollars  valua- 
tion, and  deducting  from  the  gross  yield  of  w^t-process  ores 
eighteen  dollars  per  ton — ^an  amount  largely  in  excess  of  the  actual 
cost  of  reduction.  This  discrimination,  so  unjust  to  the  general 
tax-payers  of  the  State,  and  so  partial  to  mine  owners,  was  accept- 
ed by  the  latter  as  a  satisfactory  compromise^  and  it  was  hoped  and 
believed  this  compromise,  at  least,  would  be  observed  in  good  faith. 
Let  us  see  how  it  resulted. 

To  the  surprise  of  the  revenue  officers  of  the  State,  and  to  the 
shame  of  the  mine  owners,  in  violation  of  the  law  and  in  breach  of 
the  compromise  made,  the  mines  refused  to  pay,  and  did  not  pay 
the  tax  levied  for  the  quarter  ending  March  31st,  1867 ;  but,  on 
the  contrary,  insisted  on  paying,  and  did  pay,  under  the  law  of 
1866,  thus  wronging  the  State  out  of  more  than  ten  thousand  dol- 
lars revenue.  Still  further,  when  the  Assessor  came  to  assess  the 
proceeds  of  the  mines  for  the  quarter  ending  June  31st,  1867, 
notwithstanding  the  law  required  all  assessments  and  valuations  to 
be  made  in  legal  tender  paper  currency  of  the  United  States,  the 
mining  superintendents  declined  to  make  their  returns  of  value  in 
paper  currency — made  them  in  coin — and  when  the  assessor,  follow- 
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ing  the  law  and  instructions  of  the  Controller  of  State,  added  the 
difference  between  coin  and  paper  currency,  these  same  mine 
owners,  through  their  attorneys,  besieged  the  Board  of  County 
Commissioners  sitting  as  a  Board  of  Equalization,  until,  under  pre- 
tense of  equalizing  the  tax,  they  restored  the  valuation  from. cur- 
rency to  coin,  thuB  defrauding  the  State  out  of  one-third  of  her 
revenue  for  that  quarter. 

And  finally,  these  intrigues  have  culminated  in  this  suit ;  in  an 
effort  to  establish  and  justify  a  palpable  evasion  of  the  law,  by 
which  the  State  is  permanently  to  lose  one-third  of  her  revenue 
arising  from  the  taxation  of  the  proceeds  of  mines.  Surely,  it  illy 
becomes  counsel  representing  the  mines  to  cry  out  "  injustice"  and 
bad  faith,  and  cast  reflections  upon  officers  of  the  State  who,  with- 
out compensation  or  personal  interest,  in  the  simple  discharge  of 
their  sworn  official  duty,  attempt  to  recover  to  the  State  that  which 
18  honestly  her  oum, 

I. 

Is  the  Revenue  Act  of  April  2d,  1867,  constitutional  ?  So  far 
as  the  Constitution  of  this  State  is  concerned,  this  question  is  set- 
tled by  the  two  cases  of  The  City  of  Virginia  v.  The  ChoUar- 
Poto9i  G.  ^  S.  M.  Co.,  (2  Nev.  92)  and  The  State  v.  Esta- 
brook^  (3  Nev.  173).  In  both  these  cases  the  constitutionality  of 
the  law  was  directly  involved,  and  in  each  the  Court  expressly  held 
the  law  constitutional.  But  it  is  said  that  the  provisions  of  the  lav 
requiring  '^all  assessments  and  valuations  for  taxation  to  be  made 
in  legal  tender  paper  currency  of  the  United  States"  is  in  deroga- 
tion of  the  Act  of  Congress  making  Treasury  notes  a  legal  tender 
in  payment  of  debts.  Clearly,  it  is  not  against  the  policy  of  the 
General  Government,  because  it  is  her  distinctive  policy  to  require 
all  valuations  for  purposes  of  taxation  to  be  made  in  legal,  tender 
paper  currency  of  the  United  States.  Nor  can  it  in  any  just  sense 
be  said  to  be  a  discrimination  against  Treasury  notes,  becajuse  it  is  an 
express  recognition,  both  of  the  existence  and  validity  of  that  kind 
of  money,  and  because,  furthermore,  if  it  have  any  effect^  it  is  to^ 
make  that  kind  of  money  the  basis  of  all  kinds  of  commercial 
transactions  of  the  State,  introduce  it  into  general  circulation,  and 
eneourage  its  adoption  as  the  basis  of  all  commercial  transactions. 
13 
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If  the  act  of  the  Legislature  required  the  payment  of  taxes  in  any 
particular  kind  of  money,  it  might  be  open  to  the  charge  of  uncon- 
stitutionality ;  but  it  does  not.  The  tax-payer  is  at  perfect  liberty 
to  discharge  his  obligation  in  either  of  the  two  currencies.  Can  it 
be  said  that  a  law,  in  perfect  harmony  with  the  policy  of  the  Gov- 
ernment, is  void  because  of  public  policy  ?  Can  it  be  ssdd  that  a 
law,  which  leaves  the  debtor  at  perfect  liberty  to  pay  in  either  kind 
of  money,  and  which  enacts  absolutely  nothing  upon  the  subject  of 
"  payment,"  or  "  tender,"  conflicts  in  any  sense  or  degree  with 
a  law  which  provides  that  Treasury  notes  shall  be  a  lawful  tender 
in  payment  of  debts,  etc.  ? 

Again :  there  are  two  kinds  of  lawful  money — coin  and  paper — 

each  created  and  sanctioned  by  the  same  authority,  and  both  legal 

tenders  in  payment  of  taxes.     All  valuations  must,  be  made  in  the 

one  or  the  other,  because  there  is  no  other  measure  of  value,  and 

•  because  it  is  impossible  to  make  them  in  both.     If  the  Assessor 

make  his  valuation  in  coin,  is  the  act  void  because  a  discrimination 
against  paper?  If  he  make  it  in  paper,  is  it  void  because  a  dis- 
crimination against  coin  ?  If  either  proposition  is^true,  both  must 
be,  and  no  legal  assessment  can  be  made.  Thus  are  we  led  to  a 
logical  absurdity,  and  forced  to  a  conclusion  that  would  render  the 
collection  of  revenue  impossible.  It  requires  no  argument  to  prove 
that  what  the  officer  of  the  State  may  lawfully  do,  the  State  may 
lawfully  require  to  be  done. 

n. 

Are  the  statements  furnished  by  the  superintendents  of  the 
mines  conclusive  as  to  the  assessment  and  valuation  of  the  proceeds 
of  the  mines  for  all  purposes  of  taxation  ? 

It  is  the  duty  of  the  Assessor  to  list  and  assess  all  property  for 
taxation,  including  the  proceeds  of  the  mines.  This  duty  is  not 
shared  with  any  other  officer  or  person.  The  superintendents  of 
the  mines  are  not  assessors  or  officers  of  the  State  in  any  sense  for 
taxation  purposes.  Section  101  of  the  Revenue  Law  provides  that 
"  the  County  Assessor  *  *  *  shall  ascertain  and  determine  as 
provided  in  this  Act,  the  number  of  tons  and  the  value  per  ton  of 
all  ores,  etc.,  and  shall  list  and  assess  the  same,"  etc.  Here  is  a 
clear  duty  imposed  upon  the*  Assessor. 
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To  determine  the  value  of  ores  he  must  act,  and  act  for  himself. 
The  language  necessarily  imports  responsibility — the  exercise  of 
judgment  and  discretion.  The  Assessor  must  do  more  than  lut^ 
(that  is,  put  down  on  the  roll)  he  must  also  ^^assess,^*  But  to 
"assess"  is  to  value.  There  can  be  no  assessment  without  valua- 
tion. The  term  assess,  in  its  Ordinary  as  well  as  its  legal  accepta- 
tion, means  to  fi]f  the  value  of  property  for  the  purpose  of  taxation. 
Nor  is  the  force  of  this  language  at  all  weakened,  or  the  argument 
at  all  impaired,  by  the  words  "  as  provided  in  this  act."  This  phrase, 
which  is  directory  merely,  has  reference  only  to  the  manner  of  list- 
ing and  assessing,  and  in  no  sense  relieves  the  Assessor  from  de- 
termining the  value  of  ores.  Interspersed  with  reference  to  other 
parts  of  the  section  it  is  susceptible  of  no  broader  construction  than 
that  the  Assessor  shall  put  down  on  the  roll  the  name  of  the  owner 
or  company,  description  of  the  mine,  number  of  tons  extracted, 
value  per  ton  in  paper  currency,  and  the  total  value  in  paper  cur- 
rency;  and  that  as  a  source  of  information  to  him  in  order  to  enar 
ble  him  to  determine  the  vahie  of  ores,  he  shall  demand  a  statement 
not  of  the  value- of  the  ore — the  thing  required  to  be  assessed — ^but 
of  the  value  of  .the  gold  and  silver  bars  or  bullion  received  or  pro- 
duced *  *  *  or  the  amount  of  money  received  from  the  sale 
of  ores,  etc. 

The  proceeds  of  the  mmes  are  taxed  as  ores  or  minerals,  and  not 
as  gold  and  silver  bars  or  bullion.  (Statute  of  1867, 160,  Sec.  3.) 
It  is  the  value  of  the  ore  or  mineral  when  secured  from  the  mine 
and  deposited  on  the  surface,  and  not  the  value  of  the  gold  and 
silver  bars  or  bullion,  that  is  to  be  determined  by  the  Assessor.  Ore 
at  the  dump,  and  gold  and  silver  bars  or  bullion,  are  not  more  dis- 
tinct than  the  duties  imposed  upon  the  Assessor  and  superintendents 
of  mines.  The  former  determined  the  value  of  the  ore  at  the  dumj), 
and  for  the  purpose  of  enabling  "  him  to  so  determine,"  the  latter  is 
required  to  swear  to  the  value  of  the  "  gold  and  silver  bars  and 
bullion  "  receive4  or  produced.  By  what  process  of  reasoning  can 
it  be  said  that  a  statement  containing  the  aggregate  value  of  gold 
and  silver  bars  or  bullion  received  or  produced  from  ores  extracted 
from  the  mines  for  any  given  quarter,  fixes  or  determines  the 
specific  value  per  ton  of  ores  when  deposited  on  the  surface? 
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Clearly,  unless  it  is  the  duty  of  the  Assessor  to  fix  and  determine 
the  value  of  ores  for  taxation,  it  cannot  be  done  at  all  under  the 
statute ;  for  the  law  nowhere  fixes  it,  and  nowhere  authorizes  or 
directs  any  other  ofiScer  or  person  to  do  it.  So  the  Assessor  is 
called  upon  to  exercise  his  judgment.  The  statutes  are  not  and 
cannot  be  conclusive,  because  incomplete;  because  they  do  not 
accomplish  the  thing  required  to  be  done  by  the  law,  viz:  the 
ascertainment  of  the  taxable  value  of  the  ore  when  deposited  on 
the  surface.  The  truth  is,  these  statements  are  to  aid  the  Assessor 
in  the  performance  of  his  duty,  as  the  Legislature  have  declared 
^^  to  enable  the  Assessor  to  make  such  [his]  assessment."  Their 
purpose  is  to  secure  and  incre^iSe  the  taxation  of  the  proceeds  of 
the  mines,  and  not  to  open  a  door  through  which,  by  evasion  and 
technicality,  the  mine  owners  could  escape  their  just  share  of  the 
public  burthen.  • 

It  is  undoubtedly  true  that  much  plausible  argument  may  be 
drawn  from  the  peculiar  phraseology  of  Sections  107  and  123  of 
the  Revenue  Law  of  1865.  But  these  sections  go  not  to  the 
merit  and  substance  of  this  controversy,  and  at  most  reflect  but 
feebly  upon  the  conclusions  irresistibly  drawp  from  the  letter  of 
Section  101,  and  the  manifest  spirit  of  the  whole  act.  Besides, 
Section  107  is  without  sensible  purpose ;  while  both  sections,  and 
especially  Section  123,  are  directory  merely.  "  The  complaint  may 
be  as  follows  '^  is  the  language  of  the  law.  Furthermore,  if  the 
legislation  of  1865  and  1867  is  inharmonious,  the  former  and 
not  the  latter  must  yield.  The  apparent  inconsistencies  of  the 
law,  seized  upon  so  eagerly,  and  urged  with  so  much  force  and 
pertinacity  by  the  counsel  who  represent  the  respondents,  each  and 
all  find  rational  solution  in  the  radical  changes  made  in  the 
financial  policy  of  th6  State  by  the  Legislature  of  1867.  The 
taxation  provided  by  the  Act  of  1865  differs  radically  from  that 
established  by  the  Act  of  1867.  (Act  of  1865,  306,  308,  Sees. 
90  and  106 ;  Act  of  1867, 159-160,  Sees.  3  (90)  and  4,  (106.) 

The  Act  of  1865  requirjsd  all  valuations  and  payments  to  be 
made  in  coin,  whilst  subsequent  legislation  requires  all  valuations, 
and  permits  all  payments,  to  be  made  in  legal  tender  paper  cur- 
rency of  the  United  States.  The  haste  and  inattention  of  the  Legis- 
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lature  combined  may  account  for  their  failure  to  amend  such 
sections  of  the  old  law,  as  not  being  wholly  inconsistent,  were  yet 
not  in  perfect  harmony  with  the  new. 

It  is  submitted,  that  to  make  the  Act  of  1867  at  all  rational  or 
consistent  with  itself,  the  position  here  asserted  must  be  maintained 
by  the  Court.  How  otherwise  can  legal  effect  be  given  to  the  last 
clause  of  Section  106,  of  the  Act  of  1867  ?  Can  it  be  possible 
that  the  Legislature  intended  to  permit  the  mine  owners  to  fix  their 
own  valuation  upon  the  proceeds  of  the  mines ;  make  the  value  so 
fixed  conchmve;  and  then  to  permit  them  to  appear  before  the 
Board  of  Equalization  to  reduce  the  valuation  so  fixed  by  them 
below  the  standard  of  their  own  sworn  statements  ?  Is  there  not 
a  more  rational  conclusion  to  b^  drawn  from  this  provision  which 
renders  the  whole  Act  intelligible,  consistent,  and  just  ?  And  will 
not  the  Court  follow  this  rational  conclusion,  rather  than  be  drawn 
off  into  the  region  of  obscurity,  inconsistency,  and  absurdity  ? 

m. 

K  the  statements  contemplated  by  the  statute  are  conclusive  as 
to  the  value  of  ores  for  taxation,  were  the  statements  furnished  such 
as  are  required  by  law,  and  do  they  excuse  or  justify  the  Assessor 
for  failmg  to  assess  ? 

One  thing  is  incontrovertible,  viz :  that  '^  all  assessments  and 
valuations  of  property  for  taxable  purposes  shall  be  made  on  the 
value  thereof  in  legal  tender  paper  currency  of  tb^  United  States." 
(Statute  of  1867, 159,  Sec.  1.)  Whether  it  be  the  duty  of  the 
Assessor  or  superintendent  of  the  mines  to  fix  the  value  of  property 
for  taxable  purposes,  and  whether  the  value  fixed  in  either  case  be 
or  be  not  conclusive,  it  is  made  certain  by  the  law  that  the  valuation 
"  shall  be  made  *  *  *  in  the  legal  tender  paper  currency  of 
the  United  States."  The  Assessor  or  superintendent  (as  the  case 
may  be)  who  disregards  this  positive  injunction,  violates  the  law  and 
defrauds  the  State  out  of  her  just  revenue.  K  it  be  held  the  duty 
of  the  superintendent  to  fix  the  valuation  in  legal  tender  paper  cur- 
rency, then  his  failure  to  do  so  is  not  a  compliance  with,  but  a 
violation  of  the  law,  and  the  statement  defective  in  this  important 
particular  is  no  more  the  statement  required  by  law  than  though  it 
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failed  to  state  the  number  of  tons  of  ore.  It  is  a  palpable  evasion 
of  the  statute,  intentionally  resorted  to  for  the  purpose  of  cheating 
the  State  out  of  one-third  of  her  revenue ;  and  if  the  Assessor 
accepts  this,  and  treats  it  as  a  valid  and  sufficient  statement  by  his 
act  of  acceptance,  he  becomes  culpable,  and  in  law  responsible  for 
the  damage  done. 

The  statement  must  be  furnished  to  the  Assessor.  At  least  the 
responsibility  of  determining  its  sufficiency  rests  upon  him.  He  is 
bound  to  know  the  law,  and  if  he  fail  in  the  discharge  of  his  official 
duty,  to  the  damage  of  the  State,  either  through  ignorance  or  cor- 
ruption, he  must  suffer  the  consequences. 

An  examination  of  the  statements  furnished  the  Assessor  in  this 
case  will  develop  the  fact  that  m>t  alone  in  the  particular  of  valu- 
ation does  it  come  short  of  the  statutory  requirement,  but  in  all 
particulars  save  one  it  does  not  show  the  "  amount  and  value  of 
all  gold  and  silver  bars  or  bullion  received  or  produced,"  as 
required  by  law.  (Statute  of  1865,  307,  Sec.  101.)  But  as- 
suming the  duties  of  the  Assessor,  and  withholding  from  him  the 
means  provided  by  law  to  inform  his*  conscience  and  enable  him  to 
"  determine  "  the  value,  and  putting  the  exercise  of  judgment  and 
means  of  detecting  fraud  alike  beyond  the  Assessor's  reach,  the 
superintendent  relieves  him  from  all  trouble  of  arithmetical  calcula- 
tion— ^kindly  substitutes  his  judgment  for  the  Assessor's,  and  fixes 
at  ohce  the  value  of  the  ores  per  ton.  This  substitution  of  judg- 
ments is  doubtleSs  satisfactory  to  the  mine  owners,  but  that  it  is 
equally  satisfactory  and  profitable  to  the  State,  I  must  be  permitted 
to  doubt. 

HxUyer  and  Whitman,  for  Respondents. 

I. 

As  an  officer  charged  with  a  breach  of  official  duty,  the  Assessor 
is  entitled  to  a  liberal  construction  in  his  favor  of  the  law  made  for 
his  guidance  ;^  and  as  sureties,  the  bondsmen  are  entitled  to  stand 
strictly  on  their  contract.  If  the  statute  were  susceptible  of  two 
interpretations,  one  of  which  would  convict  the  officer  of  breach  of 
duty,  the  Court  should  incline  to  the  opposite  construction,  espe- 
cially as  in  this  case  there  is  no  doubt  that  the  officer  in  good  fi^di 
attempted  to  carry  out  the  law. 
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II. 

The  charge  against  the  oflScer — the  only  one  it  is  deemed  neces- 
sary to  notice — is,  that  having  correctly  ascertained  and  set  down 
the  number  of  tons  ifbr  the  quarter  ending  September  30th,  1867, 
he  did  not  correctly  ascertain  and  set  down  the  value  thereof  in 
legal  tender  notes,  but  wrongfully  set  down  the  value  at  one-third 
less  than  it  actually  was  in  currency. 

The  proof  is  that  the  Assessor  demanded  and  obtained  from  the 
superintendents  the  statements  required  by  law,  from  which  he 
ascertained  the  number  of  tons  admitted  to  have  been  correct,  and 
in  which  the  values  were  stated,  but  without  expressing  the  charac- 
ter of  currency  in  which  they  were  estimated ;  that  the  Assessor 
did  not  investigate  the  question  of  currency,  but  assumed  that  the 
statements  were  correct — as  to  value  as  in  other  respects — and  made 
his  values  in  the  assessment  roll  accordingly.  It  was  attempted  to 
be  proved,  also,  that  in  fact  the  values  were  incorrect ;  but  this 
evidence  the  Court  below  rejected  as  irrelevant  in  an  action  against 
the  officer. 

The  question  is  whether  the  Assessor  was  guilty  of  a  breach  of 
official  duty  in  not  doing  more  than  he  did  do  towards  ascertaining 
the  value.  He  is  certainly  not  liable  simply  because  that  the 
valuer  may  he  incorrect.  If  an  action  could  be  supported  on  that 
ground,  there  would  be  no  end  to  the  amercements  which  might  be 
imposed  on  an  officer  by  an  investigation  of  the  actual  value  of  the 
property  upon  his  roll.  He  must  have  neglected  to  do  some  mate- 
rial act  toward  its  ascertainment  enjoined  upon  him  by  law,  or  have 
willfully  misstated  the  result. 

III. 

The  Assessor  strictly  observed  the  provisions  of  the  statute.  We 
cannot  agree  with  the  counsel  for  appellant  that  the  revenue  law 
is,  in  respect  to  his  duties,  either  incongruous  or  unintelligible.  It 
certainly  establishes  a  system  for  assessing  proceeds  of  the  mines 
different  from  that  prescribed  for  other  property ;  but  it  is  a  system 
well  devised  and  harmonious  in  its  provisions. 

The  fundamental  principle  of  the  plan  is  that  in  regard  to  this 
species  of  property,  the  Assessor  is  not  to  use  his  own  judgment  or 
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information  upon  amounts  or  values,  (except  by  way  of  penalty  for 
willful  misconduct)  but  is  to  be  governed  by  actual  records  kept 
for  him  and  presented  to  him  by  others.  Any  other  course  than 
this  is  *made  totally  impracticable  by  the  nature  of  the  property. 
At  the  time  the  assessment  is  made,  it  is  not  supposed  to  be  in 
actual  existence.  None  of  it  can  at  that  time  be  under  the  control 
of  the  person  taxed,  or  Open  to  the  inspection  of  the  Assessor,  for 
it  is  only  ores  which  have  been  worked  or  sold  which  can  be  taxed. 

A  law  which  should  require  in  reference  to  this  species  of  prop- 
erty an  actual  attempt  at  investigation  of  amounts  and  values  by 
the  Assessor,  (except  as  a  penalty,  when  it  is  supposed  to  be  done 
at  random,  and  without  regard  to  real  facts)  would  be  open  to 
sharper  criticisms  than  that  forced  upon  the  opposing  counsel  by 
the  disagreeable  provision  of  the  present  statute.  The  superin- 
tendent is  to  keep  not  an  esiimatej  but  an  account  of  the  price  of 
the  ores  sold  and  of  the  yield  of  the  ores  worked.  It  is  a  matter 
of  mathematics  and  not  of  judgment.  This  appears  not  in  one  sec- 
tion. But  in  many — permeating  in  fact  every  provision  which  touches 
the  subject. 

Sec.  101  provides  that  the  Assessor  shall  ascertain  by  ^^  diligent 
inquiry  and  examination"  the  name,  location,  etc.,  but  the  values 
and  amounts,  as  provided  iniJiis  ActP  The  same  section  requires 
that  the  superintendent  shall  give  actual  yield%  in  his  statement ; 
not  value  of  the  ores,  the  property  professed  to  be  assessed,  but 
value  of  har%  and  bullion  and  price  of  ores  sold. 

Sec.  102  says  that  "  in  case  of  the  neglect  and  refusal,"  etc., 
the  Assessor  "  may  make  an  estimate."  And  at  the  close,  "  and 
such  assessment  shall  be  as  lawful,  binding  and  effectual  as  if  made 
upon  a  sworn  or  affirmed  statement." 

Sec.  3  of  the  Act  of  1867,  amending  Sec.  99  of  the  original 
Act,  requires  that  ores  shall  be  assessed  at  their  value,  etc.,  but 
^'  that  to  determine  the  vahie^^  the  Assessor  shall  deduct  from  *•'  the 
gross  yield,"  ^.  How  is  the  Assessor  to  learn  the  yield  except 
from  a  statement  or  record ;  and  suppose  that  for  any  reason  the 
yield  and  actual  value  varied,  by  which  is  the  Assessor  to  be 
guided?  This  complaint  does  not  charge  that  the  roll  does  not 
contain  the  true  results  of  deductions  from  yield,  as  directed  to  be 
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made  by  this  section,  but  proceeds  entirely  upon  the  theory  that  it 
was  the  duty  of  the  Assessor  to  value  the  ores,  and  that  he  did  not 
give  their  value  correctly. 

Section  3  of  the  Act  of  1867,  amending  Section  106,  requires 
the  Assessor  to  note  ^'in  the  assessment  jk>H  "  the  fact  of  refusal 
to  give  a  statement,  and  also  makes  a  distinction  as  to  what  the 
assessment  roll  shall  contain,  as  compared  with  the  statement. 

Section  107  requires  that  the  statement  shall  go  with  the  assess- 
ment roll  to  the  Auditor,  and  that  the  latter  shall  ^^  ascertain  that 
the  asdessments  thereon  entered  comply  with  the  sworn  or  affirmed 
statements  relating  thereto. ^^ 

Section  123  provides  that  when  the  tax  is  not  paid  the  complaint 
for  its  recovery  shall  state  that  the  "  ore,  quartz,  or  mineral  was  as- 
sessed at dollars  per  ton  from  the  sworn  or  official  statement 

famished  by ." 

Surely  if  the  legislators  did  not  intend  that  the  statement  should 
be  conclusive,  they  showed  a  wonderful  persistence  in  blundering 
into  expressions  plainly  requiring  it. 

The  provision  that  valuations  shall  be  made  in  legal  tender  cur- 
rency is,  if  applicable  at  all  to  this  complete,  distinct  system  of  as- 
sessment of  proceeds  of  mines,  operative  solely  on  the  conscience 
of  the  mine  owner.  He,  and  not  the  Assessor,  is  responsible  for  its 
observance.  *  Its  sanction  rests  in  those  provisions  which  require 
his  oath  to  the  correctness  of  his  statements  of  values  as  well  as  of 

amounts,  and  which  attach  the  pains  of  perjury  to  a  false  statement. 

* 

IV. 

The  document  given  by  the  superintendents  to  the  Assessor  was 
a  statement  within  the  meaning  of  that  term,  as  held  in  the  sections 
which  speak  of  the  "  neglect  or  refusal  to  give  a  statement."  To 
call  a  defective  instrument  no  instrument  is  neither  logical  nor  legal. 
To  hold  that  if  th6  statement  given  was  incorrect,  the  Assessor  should 
be  held  to  act  as  if  it  had  been  refused,  would  be  t«  throw  the  re- 
sponsibility at  last  upon  him  instead  of  upon  the  superintendent, 
where  the  law  places  it.  If  this  was  neglect  or  refusal  to  give  a 
statement,  then  the  superintendents  are  liable  to  a  criminal  action, 
and  the  system  of  the  law  requires  that  the  Assessor  shall  not  be 
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authorized  to  impose  the  penalty  of  a  random  assessment  only  when 
•  the  superintendent  has  laid  himself  liable  to  a  criminal  prosecution. 
But  the  statement  is  not  even  defective.  The  only  objectioii 
taken  to  it  in  the  record  is  that  it  did  not  express  upon  its  face 
that  the  values  were  in  Megal  tender  currency.  The  law  nowhere 
requires  that  the  statement  shall  express  the  character  of  currency 
in  which  the  values  are  stated.  The  forms  prescribed  in  the  Act 
do  not  require  nor  even  permit  that  mention  shall  be  made  on  the 
paper  itself  of  the  character  of  the  currency. 

V. 

If  a  statement  was  refused,  then  it  was  the  duty  of  the  Assessor 
to  make  an  estimate.  He  had  a  right  to  do  it  in  his  own  mode. 
He  is  not  bound  to  accuracy  of  any  character.  If  he  assessed 
double  the  actual  value,  that  recreant  mine  owner  could  not  com- 
plain. Neither  if  he  assessed  too  little  could  the  State  complain. 
He  has  .chosen  in  this  instance  to  be  guided  in  this  discretionary 
estimate  by  the  informal  figures  of  the  papers  given  him  by  the 
mine  owners.  Nothing  in  the  record  shows  that  he  had  better 
means  of  information  or  intentionally  made  an  erroneous  valuation. 
He  has  complied  with  the  law  therefore,  statement  or  no  statement, 
and  he  is  not  liable,  however  erroneous  may  have  been  his  calcula- 
tion. 

VI. 

The  mode  of  assessment,  under  the  doctrine  of  this  Court  that 
proceeds  of  mines  are  to  be  taxed  like  other  personal  property, 
operates  with  gross  inequality  and  is  therefore  unconstitutional. 

vn. 

A  tax  is  a  debt  as  soon  as  it  is  levied,  and  the  Court  had  no 
power  to  inquire  into  the  difference  in  value  between  dollars  and 
cents  in  reference  to  fixing  the  amount  of  the  tax. 

B.  C.   Whitman,  for  Respondents,  filed   a  separate  brief,  in 
whichjie  said : 
f'  •  The  ACWney  General  closes  the  argument  upon  the  constitution- 
v>  alify  of  llie  Revenue  Law  touching  the  proceeds  of  the  mines,  so 
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far  as  regards  the  Constitution  of  this  State,  by  the  assumption  that 
this  Court  has  decided  affirmatively  in  the  two  cases  cited.  Too 
much  is  claimed  for  the  effect  of  these  decisions ;  they  only  decide 
that  any  mode  of  valuation  may  be  prescribed  which  tends  to  make 
such  valuation  a  just  and  true  one  ;  but  the  statute  is  open  to  other 
objections.  It  so  limits  the  discretion  of  the  Assessor  that  there  is 
in  fact  no  opportunity  for  the  exercise  of  judgment. 

Whilst  it  nominally  imposes  only  an  annual  ad  valorem  tax  upon 
the  proceeds  of  mines,  it  establishes  an  invidious  distinction  between 
such  proceeds  and  other  property,  and  in  fact  imposes  a  much  more 
onerous  tax  upon  them.  It  is  special  legislation  as  to  that  particu- 
lar class  of  property.  If  the  Constitution  recognizes  the  proceeds 
of  mines  as  ^'  mi  generis^^^  and  subject  to  special  and  peculiar 
legislation  ex  necessitate^  then  the  objections  urged  are  of  no  weight ; 
but  such  does  not  seem  to  be  the  opinion  of  the  Court,  and  there- 
fore I  claim  tjjiat  the  objections  are  well  taken. 

What  right  has  the  Legislature  of  a  State  to  make  distinction 
between  the  lawful  moneys  of  the  United  States  ?  How  can  it  say 
or  intimate  that  one  dollar  differs  from  another  ?  Aity  power  the 
Legislature  has  it  may  in  proper  mode  delegate.  If  then  the 
Legislature  may  recognize  a  distinction  between  different  kinds  of 
lawful  money,  then  it  may  authorize  citizens  to  recognize  such  or 
any  distinction  they  may  choose  to  assume  in  their  contracts.  But 
this  cannot  be  done.     Where  then  the  right  in  the  Legislature  ? 

The  paper  currency  of  the  United  States  has  "  jt?er  se  "  no  value 
but  by  Act  of  Congress ;  decided  by  this  and  other  Courts  to  be 
constitutional,  it  is  "  lawful  money."  How  can  it  be  made  by 
statute-action  either  greater  or  less  ?  It  is  lawful  money,  dollars 
and  cents,  and  for  any  Legislature  to  say  that  assessments  and 
valuations  shall  be  made  in  the  ^Megal  tender  paper  currency 
of  the  United  States,"  is  to  say  that  they  shall  be  made  in  lawful 
money,  or  in  dollars  and  cents — convertible  terms — or  it  is  to  at- 
tempt a  distinction  between  different  kinds  of  lawful  money — be- 
tween dollars  and  cents  in  paper  and  dollars  and  cents  in  gold. 
Kther  the  language  means  nothing,  or  it  means  something. ji  tdtra 
vires "  of  State  legislation.  _  ,  ^ 

If  however  such  power  exists,  how  can  a  uniform  ra»  ^asses^^  x 

■"..,■  I 
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ment  and  taxation  be  deduced  from  its  exercise,  unless  the  Legia- 
Ifkture  nominate  a  value  for  the  legal  tender  paper  dollar,  which 
shall  stand  during  the  fiscal  year  ?  If  the  legal  tender  paper 
dollar  is  made  more  or  less  than  a  dollar,  then  the  value  must 
be  fluctuating,  and  the  property  of  A  assessed  to-day  may  have 
a  very  different  valuation  placed  upon  it  from  that  attached  to  the 
property  of  B,  equal  in  value,  assessed  yesterday  or  to-morrow. 
Difference  will  attach  not  only  to  time  but  also  to  locality,  and  this 
from  no  fault  or  error  in  judgment  in  the  Assessor,  but  because 
the  legal  tender  paper  dollar  is  made  more  or  less  as  the  case 
may  be  at  different  times  and  in  different  places.  It  is  impossible 
that  assessment  and  taxation  upon  such  a  basis  could  be  uniform 
or  equal. 

Admitting,  however,  that  all  assessments  and  valuations  are  to 
be  made  in  legal  tender  paper  currency,  and  that  such  language 
means  that  the  assessment  or  valuation  i§  to  meet  the  varying  value 
of  the  legal  tender  paper  dollar  estimated  from  a  good  stand-point, 
or  upon  some  basis  afforded  by  market  prices,  who,  as  to  the  pro- 
ceeds of  tha  mines,  is  to  make  the  calculation  ?  The  appellant 
would  have  the  Assessor ;  the  respondents,  the  party  making  the 
statutory  statement.  If  the  latter  position  is  right,  then  there  is 
an  end  of  the  case ;  for  there  is  nothing  in  the  record  to  show  that 
the  valuations  were  not  so  made,  and  the  offer  of  proof  upon  the 
question  is  immaterial,  as  it  is  not  accompanied  with  any  offer  or 
expression  of  intention  to  bring  home  knowledge  of  the  fact  to  thS 
Assessor. 

If  the  valuation  is,  under  the  statute,  to  be  made  by  the  superin- 
tendent, then  the  Assessor  is  not  responsible.  If  by  the  Assessor, 
then  it,  in  connection  with  all  the  other  elements  of  estimation  as 
to  the  proceeds  of  mines,  constitutes  a  quan  judicial  act,  and  he 
cannot  be  held  upon  his  bond  for  error  in  discretion,  unless  acting 
wDlfully  or  corruptly,  and  some  cases  go  so  far  as  to  say  not  then. 
(^Carhen  v.  Mayor  of  New  York;  ^(?.,  1  Denio,  696 ;  Kendall  v. 
Stokes,  8  Howard,  99.) 

The  proof  made  in  the  case  at  bar  was  intended  to  show  that  the 
Assessor  relied  entirely  upon  the  statements,  and  therefore  utterly 
neglected  his  duty.     If  he  relied  upon  the  statements,  he  certainly 
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cannot  be  said  (under  the  conflict  of  provisions  of  the  statute  ad- 
mitted by  the  appellant)  to  have  done  so  either  willfully  or  corruptly. 
Respondents  contend  that  the  statute  is  so  clear  as  to  leave  no  room 
for  doubt  that  the  Assessor  is  absolutely  bound  to  accept  the  state- 
ments as  final  and  conclusive  upon  him ;  if  however  he  could  under 
the  statute  exercise  his  judgment — ^his  discretion — ^he  has  done  so 
by  accepting  the  statement.  Shall  he  and  his  bondsmen  suffer  for 
an  error  in  judgment  ? 

Says  the  Attorney  General :  "Admitting  that  the  Assessor,  is 
bound  by  statements  legally  made,  the  statements  in  proof  are 
of  no  effect,  because  not  in  accordance  with  law.'*  Strange  argu- 
ment to  come  from  the  State  !  Has  the  appellant  been  setting 
pitfalls  for  its  citizens  ?  By  Section  24  of  the  Act  of  1866,.  de- 
fining the  duties  of  the  State  Controller,  it  is  "  the  duty  of  the 
Controller  to  provide  suitable  forms  of  blanks  and  books,  and  fur- 
nish the  Assessors  and  Oollectors  of  each  county  with  the  same, 
in  such  form  and  manner  as  will  best  effect  the  object  of  the  stat- 
ute providing  for  the  assessment  and  collection  of  the  public  rev- 
enues of  the  State."  The  presumption  is  that  the  Controller  has 
done  his  duty.  The  fact,  as  I  am  informed,  is  in  accordance  with 
the  legal  presumption,  and  all  the  statements  of  proceeds  of  mines 
are  mad«  on  blanks  furnished  by  the  Assessor,  who  obtains  the 
same  from  the  Controller  of  State ;  and  in  this  connection  it  may 
be  remembered  that  when  the  law  provides  that  a  copy  of  the  roll 
shall  be  furnished  by  the  Auditor  to  the  Controller,  and  the  Con- 
troller is  invested  with  almost  plenary  powers  over  all  collectors, 
that  there  is  no  word  of  proof  to  show  that  any  objection  was  ever 
to  this  day  made  by  that  State  officer  to  the  returns  either  of  as- 
sessments or  collections,  or  that  the  Assessor  or  his  sureties  were 
ever  notified  of  any  defect  in  either  until  suit  brought.  So  far  as 
the  case  shows,  the  State  by  one  officer,  and  that  one  its  chief 
financial  agent,  purchases  blanks  which  its  law  officer  then  pro- 
nounces incorrect,  accepts  the  returns  coming  from  the  assessments 
made  upon  such  blanks  when  filled,  as  statements,  and  then  brings 
suit  against  an  officer  for  willful  misconduct  in  office.  I  do  not 
say  that  a  State  cannot  act  in  such  manner,  but  I  must  be  allowed 
the  remark  that  it  is  treatment  hardly  calculated  to  inspire  the 
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citizens  whom  it  affects  with  any  great  amount  of  veneration  for 
the  institution.  If,  then,  these  statements  do  not  meet  the  letter 
of  the  law,  the  only  fair  inference  is,  that  they  were  so  framed  in 
good  faith  by  the  Controller  "  in  order  to  best  effect  the  object  of 
the  statutes."  For  such  variance  no  blame  can  attach  to  the 
Assessor,  mine  owner,  or  superintendent.  If  then  the  statements 
are  made  out  as  per  blanks  furnished  by  the  chief  financial  officer 
of  the  State,  what  objection  is  there  to  them  ?  That  they  do  not 
show  upon  their  face  that  the  valuations  are  made  in  legal  tender 
paper  currency  ?  To  this  the  answer  is  multifold :  First — No  such 
form  is  given  by  statute  or  by  Controller.  Second — In  substance 
they  do  show  the  fact,  as  the  affidavit  declares  under  the  sanctity 
of  an  oath  that  true  values  have  been  given,  which  must  be  inter- 
preted to  mean  the  values  required  bylaw.  Third — ^The. State, 
by  its  officer,  has  accepted  the  assessment  made  on  them  without 
objection.  Fourth — K  defective,  the  remedy  is  against  the  person 
making  them. 

« 

By  the  Court,  Beatty,  C.  J. 

This  was  an  action  brought  by  the  State  of  Nevada  against  the 
Assessor  of  Storey  County,  and  His  sureties  on  his  official  bond, 
for  malfeasance  in  office  in  having  failed  to  assess  the  proceeds  of 
mines  in  Storey  County  for  the  quarters  ending  on  the  thirtieth  of 
June  and  the  thirtieth  of  September  respectively,  in  the  year  1867. 

The  complaint  contains  two  counts.  The  first  is  for  failure  to 
perform  his  duty  in  regard  to  the  quarter  ending  June  30th,  1867. 
On  this  count  there  was  perhaps  a  failure  on  the  part  of  the  State 
to  make  the  proofs  correspond  with  the  averments  of  the  com- 
plaint. The  proofs  offered  in  support  of  this  count  were  not  such 
as  to  present  any  of  the  more  important  points  that  were  involved 
in  the  trial  of  the  second  coUnt.  For  this  reason  the  whole  argu- 
ment of  counsel  was  directed  to  the  rulings  of  the  Court  in  regard 
to  •the  second  count.  For  the  same  reason  we  may,  for  the  pres- 
ent at  least,  pass  to  the  consideration  of  that  count. 

In  regard  to  the  second  count  this  state  of  facts  appears :  The 
Assessor  called  on  the  mining  superintendents  for  a  statement  of 
the  yield,  etc.,  of  their  several  mines  for  the  precedmg  quarter. 


SUPREME  COURT  OF  NEVADA,  1868.         199 


The  State  of  Nevada  v.  Knittacbnitt. 


They  furnished  him  statements  showing  the  whole  number  of  tons 
worked  during  the  preceding  quarter — ^the  number  worked  by  wet 
crushing,  and  the  number  worked  by  Freiburg,  roasting  or  smelt- 
ing process.  The  statements  also  showed  the  aggregate  gross 
yield  of  all  the  ores,  and  the  estimated  net  value  per  ton  of  the 
ores  worked  respectively  by  wet  and  dry  process.  The  Assessor 
then  entered  on  his  books  the  net  or  taxable  value  of  the  different 
classes  of  ores  from  this  statement,  without  making  any  estimate  of 
the  difference  in  value  of  gold  and  of  paper  legal  tender  currency, 
and  in  fact  without  making  any  estimate  upon  his  own  judgment 
of  the  value  of  the  ores.  The  plaintiff  alleges  as  a  breach  of  the 
Assessor's  official  bond,  his  failure  to  assess  the  value  of  the  ores 
taken  from  the  different  mines. 

The  defendants  contend,  first,  that  the  sole  duty  of  the  Assessor 
consists  in  procuring  the  proper  statements  from  the  mining  super- 
intendents of  the  result  of  the  working  of  the  several  mines  in  his 
district  for  the  preceding  quarter,  and  entering  those  results  in  his 
book  or  list  of  assessments.  That  he  cannot  go  behind  these  re- 
turns, or  question  these  results.  That  he  has  no  power  to  make 
any  estimate  for  himself  of  any  mine,  except  where  there  has  been 
a  refusal  to  furnish  the  proper  statement  by  ther  mining  superin- 
tendent. 

Second — That  even  if  he  has  the  power  to  estimate  for  himself, 
he  has  not  failed  in  his  duty,  or  at  least  his  failure  has  done  the 
State  no  harm,  for  it  is  not  denied  that  the  statements  copied  by 
him  in  his  assessment  roll  are  correct  in  all  other  respects,  except 
that  they  fail  to  distinguish  in  their  valuation  between  gold  and 
paper  currency ;  and  this  distinction  he  could  not  make  without 
violating  the  laws  of  the  United  States. 

Third — That  the  tax  on  mines  as  now  assessed  and  levied  is  un- 
constitutional and  void,  and  the  Assessors  cannot  be  held  liable  for 
having  violated  an  Act  which  is  void  and  inoperative. 

We  have  stated  in  the  three  foregoing  propositions,  we  think,  the 
substance  of  the  points  made  by  defendants'  counsel,  (though  not 
in  their  language)  so  far  as  it  will  be  necessary  to  decide  them  in 
this  case. 

There  are  some  minor  points  discussed  m  the  briefs,  which  it  will 
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not  be  necessary  to  notice,  because  the  fettleinent  of  these  three 
main  points  will  dispose  of  the  case. 

We  will  discuss  the  points  stated  in  the  reverse  order  of  their 
statementi  We  have  already  held  that  the  section  of  the  Consti- 
tution which  forbids  the  taxation  of  the  mines,  but  requires  the 
taxation  of  the  proceeds  of  the  mines,  means  that  the  entire  pro- 
ceeds of  the  mines  shall  be  taxed ;  not  the  mere  proceeds  which 
happen  to  be  on  hand  at  the  particular  time  the  Assessor  may  hap- 
pen to  visit  the  mine.  We  have  also  held  that  all  ad  valorem 
ta>xes^  whether  on  the  proceeds  of  mines  or  other  property,  must 
be  equal.  See  State  v.  Ustabrook,  (3  Nev.  173)  and  The  State 
V.  The  Cal,  State  Telegraph  Co,^  decided  in  the  present  term. 
To  have  held  that  the  Convention  meant,  when  it  provided  for  the 
taxation  of  the  proceeds  of  mines  in  lieu  of  the  body  of  the  mine, 
that  only  such  portion  of  the  proceeds  should  be 'taxed  as  hap- 
pened to  be  on  hand  once  a  year,  when  the  Assessor  went  to  the 
mine  to  make  his  annual  assessment,  would  have  been  equivalent 
to  holding  that  mines  and  their  proceeds  were  practically  to  be  free 
from  taxation.  For  as  the  proceeds  of  mines  are  worked  from  day 
to  day  and  sent  from  the  State  about  once  a  week,  there  would 
never  at  any  one  time  be  enough  of  the  proceeds  on  hand  to  be 
worth  taxing. 

Since  the  decision  of  the  case  of  The  State  v.  E%tabrook^  there 
has  been  a  decision  of  the  Supreme  Court  of  the  State  of  Califor- 
nia, in  the  case  of  the  People  v.  McCreery^  fully  sustaining  our 
views  in  regard  to  the  equality  of  the  ad  valorem  taxation.  The 
Constitution  of  California  and  our  own  are,  so  far  as  this  point  is 
(Concerned,  about  identical  in  language,  and  the  Supreme  Court  of 
that  State,  composed  of  five  Judges,  came  unanimously  to*  the 
same  conclusion  as  this  Court  did  on  that  point.  Subsequently 
two  new  Judges  came  on  the  bench,  and  they,  in  a  response  to  a 
petition  for  a  rehearing,  fully  concurred  with  the  rest  of  the  Court, 
thus  making  seven  California  Judges  concurriji^g  without  a  dissent- 
ing voice  in  the  views  expressed  by  this  Court  as  to  the  neces- 
sity of  equality  in  regard  to  the  rates  of  taxation  on  all  species  of 
property  subject  to  an  ad  valorem  tax. 

But  we  are  told  this  interpretation  of  the  Constitution  is  so  un- 
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•  — 

just  and  oppressive  to  ii\e  mining  interest,  that  we  should  review 
onr  opinion,  and  if  possible  find  some  interpretation  of  that  instni- 
ment  less  onerous  and  objectionable.  We  are  even  told  if  this 
harsh  interpretation  of  the  Constitution  is  insisted  on,  it  may  re- 
sult in  the  mining  counties  repealing  all  law  for  the  collection  of 
taxes  from  the  proceeds  of  mines.  A  regret  was  expressed  on  the 
argument  of  this  cause,  that  the  members  of  the  Legislature  from 
the  mining  counties  had  not  defeated  the  entire  revenue  bill  of 
1867,  rather  than  allow  such  oppressive  taxation. 

There  can  be  no  doubt  but  that  whenever  the  interpretation  of 
a  statute  or  a  constitution  in  a  certain  way  will  result  in  manifest 
injustice,  Courts  will  always  scrutinize  the  act  or  constitution 
closely  to  see  if  it  will  not  admit  of  some  other  interpretation ;  for 
it  is  not  to  be  supposed  that  any  legislative  body  passes  an  Act  for 
the  purpose  of  doing  a  manifest  wrong.  Let  us  see,  then,  whether 
tibere  is  anything  so  manifestly  wrong  in  the  operation  of  this  con- 
stitutional provision  as  we  have  interpreted  it.  With  regard  to  ad 
valorem  taxes  on  property,  we  believe  it  is  by  universal  consent  ad- 
mitted that  it  is  not  unjust  to  make  every  species  of  property  bear 
precisely  the  same  rate  of  taxation.  From  this  general  rule  there 
are  sometimes  deviations.  But  where  there  is  such  a  deviation,  it 
18  usuaUy  upon  the  ground  that  there  is  some  policy  to  be  subserved 
thereby,  not  that  the  general  rule  would  be  unjust.  If  there  is 
any  exception  to  the  general  rule,  it  must  be  in  favor  of  property 
which  is  either  totally  or  in  a  great  measure  unproductive.  On 
such  property  it  is  sometimes  contended  that  it  is  unjust  to  impose 
taxes,  because  it  produces  no  income  or  immediate  benefit  to  its 
holders. 

But  we  have  never  heard  it  contended  that  any  species  of  pro- 
ductive property  should,  upon  principles  of  justice,  be  excused  from 
regular  pro  rata  of  taxation.  Upon  the  several  grounds  that  un- 
productive mines  are  of  no  certain  value,  were  unable  to  pay  taxes 
whilst  they  produced  no  income,  and  that  it  was  impolitic  to  check 
mining  development  by  taxing  claims  which  paid  nothing,  the  Con- 
stitution was  so  framed  as  to  tax  the  proceeds  of  mines  rather  than 
&e  mines  themselves.  It  will  hardly  be  oontended  that  the  inten- 
tion of  this  provision  was  to  exempt  paying  mines  from  their  regu- 
14 
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lar  pro  rata  of  taxation.  We  do  not  understand  respondents  as 
arguing  that  p&jing  mines  should  not  so  pay ;  but  they  contend 
the  law  and  the  Constitution  as  interpreted  bj  this  Court  makes 
them  pay  more  than  their  just  proportion. 

First,  they  complain  that  the  mine  has  to  pay  four  times  a  year, 
and  other  property  is  assessed  only  once.  But  the  miner  does  not 
pay  four  times  a  year  on  the  same  property.  He  only  pays  the 
regular  pro  rata  tax  on  the  whole  annual  proceeds  of  the  mine.  If 
that  tax  was  paid  in  installments  every  evening,  making  three  hun- 
dred and  sixty-five  separate  and  distinct  taxes  paid  annually,  it 
would  make  the  tax  no  greater  than  if  all  were  paid  at  once.  The 
tax  is  an  annual  ad  valorem  tax  on  the  whole  proceeds  of  the  mine. 
That  it  is  paid  in  four  quarterly  installments  instead  of  one  annual 
payment  does  not  increase  the  burthen  on  the  mine.  The  only 
possible  difference  it  could  make  to  the  miner  paying  it  in  one  or 
four  installments  would  be  in  regard  to  interest.  One  who  had  to 
borrow  the  money  to  pay  his  taxes  would  have  to  pay  a  little  more 
interest  for  the  money  if  he  paid  one-fourth  of  them  at  the  end  of 
each  quarter  of  the  fiscal  year  than  if  he  paid  the  whole  at  the  end 
of  the  year.  But  as  the  revenue  law  is  arranged,  the  payment  of 
taxes  on  the  mines  for  the  first  quarter  of  any  fiscal  year  is  not 
due  until  say  about  the  first  of  June,  the  second  quarter  the  first 
of  September,  and  the  third  the  first  of  December,  and  the  fourth 
the  first  of  March  following ;  the  average  time  about  the  middle  of 
October.  This  is  about  the  average  time  for  the  payment  of  the 
annual  taxes.  So  the  mines  are  not  worse  off  on  interest  account 
than  other  tax-payers. 

Look  at  this  in  another  light.  The  mines  pay  on  the  products 
of  the  mine  in  lieu  of  the  mine  itself.  Let  us  see  if  the  annual 
products  of  the  mine  are  usually  worth  more  than  the  mine.  We 
will  take  the  Savage  for  an  example,  as  that  for  several  years  past 
has  probably  been  the  most  regular  in  its  yield,  and  has  perhaps 
fluctuated  as  little  in  price  as  any  of  the  mines.  For  the  quarter 
ending  the  thirtieth  of  June,  this  mine  yielded  a  taxable  product 
on  gold  valuation  of  say  '$640,000  in  round  numbers.  This  would, 
if  the  yield  equalled  thin  much  for  each  quarter,  be  a  little  over 
two  and  a  half  millions  in  gold  subject  to  taxation.     But  it  is 
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believed  that  this  was  over  an  average  yield.  In  bad  weather  and 
with  bad  roads,  the  amount  crushed  would  fall  short  of  this  amount. 
Probably  this  mine  has  never  yielded  much  over  $2,000,000  gold 
valuation  subject  to  taxation.  When  paying  fair  dividends,  the 
value  of  the  stock  has  ranged  considerably  above  $2,000 ;  proba- 
bly the  average  has  not  been  much  if  any  less,  and  possibly  more 
than  $3,000  per  foot  gold  valuation.  The  mine  contains  eight 
hundred  feet.  Eight  hundred  feet,  at  $3,000  per  foot,  would  be 
two  millions  four  hundred  thousand  dollars.  So  that  even  this 
mine,  in  its  most  prosperous  condition  and  paying  the  largest  divi- 
dends, hardly  pays  as  much  by  paying  on  all  its  products  as  it 
would  have  to  pay  if  it  paid  simply  a  pro  rata  tax  on  the  body  of 
the  mine^ 

If  the  calculation  was  made  on  nearly  any  of  the  other  mines, 
it  would  appear  that  the  mode  of  taxation  is  more  favorable  to  them 
than  if  they  paid  on  the  body  of  the  mine.  It  will  be  seen,  then, 
that  the  paying  mines  do  not  often  pay  more,  generally  hardly  so 
much,  as  other  property  in  proportion  to  their  real  value.  Whilst 
they  are  non-paying,  or  producing  no  pay  ore,  they  entirely  escape 
taxation.  The  farmer,  on  the  contrary,  has  to  pay  on  the  cash 
value  of  his  land,  although  it  may  be  entirely  unproductive.  So, 
too,  the  farmer  pays  not  only  on  the  land,  but  on  the  wheat  and 
the  other  crops  he  raises  on  it. 

But  it  is  said  the  farmer  only  pays  once  in  a  year,  and  all  the 
produce  taken  off  his  land  in  the'mean  time  escapes  taxation.  All 
products  of  the  farm  are  annual,  and  if  the  Assessor  does  his  duty 
scarcely  anything  escapes  taxation.  If  when  the  Assessor  makes 
his  estimate  there  is  a  crop  of  hay,  grain,  potatoes,  or  other  vege- 
tables growing  on  the  land,  it  enhances  the  value  of  the  land  and 
should  go  into  its  general  estimate  of  value.  If  such  crops  are 
severed  from  the  land  then  they  are,  or  should  be,  assessed  as  other 
personal  property.  Indeed  it  not  unfrequently  happens  that  the 
same  article  is  assessed  twice.  Wheat,  for  instance,  is  assessed  to 
the  farmer,  and  the  same  wheat  when  manufactured  into  flour  is 
assessed  in  the  hands  of  the  miller  or  merchant.  These,  however, 
are  inequalities  that  no  law  can  guard  against.  Certainly  the  taxes 
as  fixed  by  the  Constitution  bear  less  heavily  on  the  mines  than  on 
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any  other  interest  in  the  State,  whilst  thej  are  most  able  to  pay  and 
require  the  most  protection  from  the  laws,  for  it  is  well  known  that 
the  amount  of  violence  and  crime  is  much  greater  in  the  mining 
than  in  the  agricultural  districts  in  proportion  to  population,  and 
the  State  is  put  to  heavier  expense  on  account  of  the  crimes  com- 
mitted in  the  mining  counties.  The  man  who  can  see  only  injust- 
ice to  the  mines  in  the  Revenue  Law  as  now  framed  and  interpreted 
would  never  see  anything  but  injustice  in  any  system  which  requir- 
ed him  to  contribute  his  share  to  the  public  burthens.  He  would 
doubtless  see  much  justice  in  a  system  that  would  excuse  himself 
entirely,  and  throw  all  the  burthens  of  supporting  the  State  gov- 
ernment on  other  classes. 

We  cannot  see  any  force  in  the  second  point  made  by  respond- 
ent. As  long  as  three  dollars  in  gold  will  buy  as  much  as  four  in 
paper,  it  will  be  useless  to  say  to  persons  possessing  common  sense 
that  the  two  things  are  equal,  or  that  Courts  cannot  distinguish  be- 
tween them.  There  seems  to  be  some  sort  of  vague  notion  that 
because  the  Government  has  made  paper  money  a  legal  tender,  it 
has  attempted  to  make  it  equal  in  value  to  gold.  But  this  is  not 
so.  If  paper  dollars  were  as  valuable  as  gold  dollars  there  would 
be  no  necessity  of  making  them  a'  legal  tender.  People  would  take 
them  for  debts  without  any  law  compelling  them  to  do  so.  One 
great  reason  for  makmg  paper  a  legal  tender  was  the  great  rise  in 
the  price  of  gold  as  compared  with  other  articles.  K  the  Govern- 
ment had  not  made  paper  a  legal  'tender,  gold  under  the  panic  and 
increased  demand  caused  by  the  war  would  have  risen  greatly  in 
value  and  the  whole  debtor  class  of  the  nation  would  have  been 
ruined.  The  man  who  before  the  war  had  purchased  a  tract  of 
land  for  $10,000,  paid  $9,000  down  and  gave  a  mortgage  for  only 
$1,000,  would  under  the  joint  effects  of  an  increased  demand  for 
coin,  and  a  panic  in  the  money  market,  have  found  himself  unable 
to  sell  the  whole  for  enough  to  pay  the  $1,000  mortgage.  All  civ- 
ilized nations  among  whom  the  use  of  bank  paper  has  been  known, 
have  occasionally  been  compelled  to  resort  to  some  measure  of  this 
kmd  for  the  relief  of  the  debtor  classes. 

But  making  paper  money  a  legal  tender  for  debts  was  not  mak- 
ing it  of  the  same  value  as  gold,  and  nobody  ever  yet  believed  it 
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could  be  as  valuable  as  gold  until  it  was  at  the  pleasure  of  the  hold- 
er convertible  into  gold.  The  difference  in  value  exists.  It  is  re- 
cognized by  the  General  Government  in  various  ways,  and  all 
Courts  and  Legislatures  must  also  recognize  and  act  on  the  existing 
state  of  things.  Suppose  A  has  100  bushels  of  wheat  and  B  with- 
out authority  converts  it  to  his  own  use.  A  sues  for  the  wheat  and 
proves  by  two  witnesses  the  ownership  in  himself,  the  conversion  by 
B,  and  that  the  wheat  was  wOrth  $2.80  per  bushel  or  $280.00  for 
the  100  bushels.  B  introduces  ten  witnessess,  who  prove  that  the 
wheat  was  only  worth  $2.00  per  bushel:  can  it  be  doubted  for  a 
tnoment  that  A  would  be  allowed  to  cross-examine  B's  witnesses  to 
show  that  the  reason  of  the  discrepancies  in  valuation  was  that  de- 
fendant's witnesses  valued  the  wheat  in  coin,  whilst  plaintiff's  had 
valued  it  in  paper  currency.  And  would  not  the  Court  in  such  case 
instruct  the  jury  that  they  must  take  notice  of  the  difference  in 
value  of  the  two  kinds  of  currency,  and  assess  the  damages  on  a 
paper  basis  because  the  defendant  would,  as  a  matter  of  course, 
discharge  whatever  judgment  was  given  against  him  in  that  curren- 
cy which  was  most  easily  attained,  or  in  other  words,  the  cheapest 
in  the  market  ?  If  Courts  failed  or  refused  to  notice  the  difference 
in  ihe  two  kinds  of  currency,  it*would  in  many  instances  result  in 
damage  or  loss.  To  take  notice  of  and  be  governed  by  facts  as 
they  exist  cannot  be  wrong.  There  are  two  kinds  of  money  of  un- 
equal value.  To  produce  uniformity  of  assessment  it  was  indispen- 
sable that  the  Legislature  should  direct  Assessors  as  to  the  kind  of 
currency  on  which  they  would  base  their  estimates  of  value.  The 
Legislature  has  done  its  duty  and  Assessors  must  obey  and  respect 
the  law. 
Section  101  of  the  Revenue  Act  reads  as  follows : 
^^  Between  the  first  Monday  in  January  and  the  first  Monday  in 
February,  also  between  the  first  Monday  in  April  and  the  first  Mon- 
day in  May,  also  between  the  first  Monday  in  July  and  the  first 
Monday  in  August,  also  between  the  first  Monday  in  October  and 
the  first  Monday  in  November,  in  each  year,  the  County  Assessor 
shall  ascertain,  by  diligent  inquiry  and  examination,  the  name,  title, 
and  location  of  all  mines  and  mining  claims  in  his  county,  from 
which  gold  and  silver,  or  either,  is  extracted ;  and  also  the  names 
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of  all  persons,  corporations,  associations,  companies,  or  firms,  own- 
ing or  claiming,  or  having  possession  or  control  thereof ;  and  he 
shall  then  ascertain  and  determine,  as  provided  in  this  Act,  the 
number  of  tons  and  the  value  per  ton  of  all  ores,  quartz  or  miner- 
als extracted  for  reduction  from  the  said  mines  or  mining  claims, 
as  aforesaid,  and  shall  list  and  assess  the  same  to  the  person,  firm, 
corporation,  association  or  company,  extracting  the  ores  or  minerals 
as  aforessdd,  or  owning  or  having  possession,  charge  or  control  of 
said  mine  or  mining  claim.  For  the  purpose  of  enabling  the  Asses- 
sor to  make  such  assessments,  he  shall  demand  from  each  person 
and  firm,  and  from  the  president,  superintendent,  treasurer  or 
managing  agent  of  each  corporation,  association,  or  company  en- 
gaged in  extracting  minerals,  quartz,  or  ores  bearing  gold  and  sil- 
ver, or  either,  a  statement,  under  oath  or  affirmation,  of  the  total 
amount  and  value  of  all  gold  and  silver  bars  and  bullion  received 
or  produced  from  his  or  their  mines  or  mining  claim,  from  reduc- 
tion of  ores,  quartz  or  minerals  from  his  or  their  mines  and  mining 
claim,  for  the  three  months  next  preceding  such  demand  of  the  As- 
sessor ;  also  the  number  of  tons  from  which  said  amounts  were  re- 
ceived or  produced ;  also  the  value  and  number  of  tons  shipped 
from  the  State  for  the  three  months  next  preceding.  The  books 
relating  to  or  used  in  the  transaction  of  the  business  of  any  person 
or  firm,  company,  association,  or  corporation,  engaged  in  extracting 
ores,  quartz,  or  minerals  bearing  gold  or  silver,  or  either,  for  reduc- 
tion, shall,  on  demand  of  the  Assessor  or  his  deputy,  be  open  to  his 
inspection.  If  any  person,  superintendent,  officer  or  agent  shall 
neglect  or  refuse,  on  demand  of  the  Assessor  or  his  deputy,  to  give, 
under  oath  or  affirmation,  the  statement  required  by  this  section,  or 
shall  neglect  or  refuse  to  give,  on  demand,  access  to  the  Assessor  Or 
his  deputy  to  the  books,  as  aforesaid,  such  person,  superintendent, 
officer,  or  agent,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  ar- 
rested on  complaint  of  the  Assessor  or  his  deputy,  and  on  conviction 
thereof,  before  a  Justice  of  the  Peace,  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  County  Jail  for  not  less  than 
twenty  days,  nor  more  than  three  months,  or  by  both  such  fine  and 
imprisonment." 
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This  section  requires  the  Assessor  to  ascertain,  by  diligent  in- 
quiry and  examination  the  names  of  mines,  and  also  requires  him 
to  ascertain  and  determine^  as  provided  in  this  Act,  the  number  of 
tons,  value,  etc.,  of  ores. 

For  the  purpose  of  enabling  the  Assessor  to  make  such  assess- 
ment he  is  authorized  to  call  for  certain  sworn  statements,  and  is 
also  authorized  to  examine  books,  etc.     There  is  not  a  word  in  the 
section  requiring  him  to  be  governed  by  the  sworn  statements  any 
more  than  by  the  books.     There  is  no  legal  presumption  that  the 
sworn  statements  and  the  books  may  not  disagree.     Indeed,  it 
could  only  have  been  on  the  supposition  that  these  sworn  state- 
ments might  be  false,  imperfect  or  fraudulent,  that  the  power  to 
examine  books  was  given  to  the  Assessor.     If  the  statements  were 
to  be  conclusive,  why  give  the  Assessor  power  to  go  behind  the 
statement  and  call  for  the  examination  of  the  books  of  mining 
companies  ?    This  part  of  .the  section  means  just  what  it  says :  that 
for  the  purpose  of  enabling  the  Assessor  to  make  a  correct  estimate 
of  the  value  of  ores,  he  may  call  for  certain  evidence.  *   When  that 
e^dence  is  produced  he  must  be  governed  by  it  as  all  persons  are 
goviamed  by  evidence  just  so  far  as*it  is  reasonable,  consistent  and 
not  contradicted  by  other   evidence  of  greater  force  or  weight. 
But  still  it  is  only  evidence  and  the  assessment  is  the  result  of  the 
judgment  of  the  Assessor,  founded  on  that  evidence.    The  require- 
ment that  the  value  shall  be  ascertained  as  provided  in  this  Act 
evidently  has  reference  to  tiie  mode  of  allowance  for  the  cost  of 
working.     In  other  words,  the  Assessor  after  having  determined  in 
his  own  mind  the  number  of  toas  worked  and  the  yield  of  those 
tons  for  the  last  quarter  from  the  best  evidence  and  all  the  evidence 
before  him  or  within  his  reach,  must  then  proceed  to  fix  the  as- 
sessed value  by  deducting  from  each  ton  worked  $18  if  worked  by 
wet  crushing,  or  f  40  per  ton  if  worked  by  any  roasting  or  smelt- 
ing process.     And  under  the  amended  law  he  must  make  all  those 
estimates  on  the  value  of  the  ore  in  paper  money,  ascertaining  from 
the  best  means  within  his  reach  the  comparative  value  of  coin  and 
paper.     The  language  of  this  Section  101,  taken  in  connection 
with  Section  99  as  amended  in  1867,  which  directs  that  all  ores 
shall  be  assessed  at  their  value  when  severed  from  the  mine  and 
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deposited  on  the  surface,  and  also  directs  the  manner  in  which  this 
value  is  to  be  ascertained  by  deducting  the  cost  of  the  working 
from  the  jield  of  the  ore,  is  too  plain  to  admit  of  misconstruction. 
The  first  section  of  the  Act,  in  language  as  plain  as  can  be  used, 
directs  the  valuation  to  be  made  on  a  paper  currency  basis. 

But  it  is  contended  that  Sections  107  and  123  show  that  it  was 
intended  that  the  sworn  statements  of  the  mining  superintendents 
should  be  conclusive. 

Section  107  provides  that  the  assessment  rolls,  after  being  com- 
pleted, shall  be  delivered  to  the  AucUtor  who,  among  other  things, 
shall  ascertain  that  the  assessments  entered  therein  shall  comply 
with  ike  sworn  statement — and  when  no  statement  has  been  fur- 
nished, that  fact  is  noted — and  that  the  proper  calculations  and 
additions  shall  be  made  to  complete  the  assessment  roll. 

This  section,  however,  does  not  authorize  the  Auditor  to  make  the 
assessment  roll  conform  to  the  sworn  statement.  It  does  not  in 
fact  authorize  the  Auditor  to  do  anything  but  to  make  certain  cal- 
culations. 

No  doubt  the  reason  for  requiring  the  Auditor  to  make  this  com- 
parison was  to  detect  any  clerical  mistakes  that  the  Assessor  might 
have  made  in  transferring  the  result  of  these  statements  to  his 
assessment  roll.  How  these  mistakes  or  errors  were  to  be  cor- 
rected the  law  does  not  point  out.  Probably  the  opinion  prevuled 
that  the  Board  of  Equalization  could  do  it.  But  as  that  Board 
only  met  once  a  year  it  is  evident  at  least  three  quarters  in  each  year 
could  not  be  equalized.  It  is  also  evident  that  in  framing  this  sec- 
tion the  draftsman  only  had  in  view  two  methods  of  making  assess- 
ment: the  one  from  the  sworn  statements  of  owners  or  superin- 
tendents, etc.,  and  the  other  in  cases  where  there  had  been  a  re- 
fusal to  give  any  statement. 

And  practically  for  long  periods  of  time  those  might  be  the  only 
kinds  of  assessments  made.  Probably  no  case  ever  has  arisen, 
and  for  years  no  such  case  may  arise,  as  to  require  an  Assessor  to 
go  behind  such  sworn  statement.  But  the  power  to  do  so  is  clearly 
given  in  Section  101,  and  *the  mere  omission  in  Section  107  to 
direct  how  the  Auditor  shall  proceed  where  that  power  is  exercised 
by  the  Assessor  cannot  take  away  the  power.     The  draftsman  of 
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Section  1Q7  simply  omitted  from  that  section  a  few  words  which 
were  necessary  to  make  it  congruous  with  Section  101.  This 
•mission  only  made  a  verbal  incongruity ;  it  in  no  way  affected  the 
efficiency  of  the  law.  The  duty  of  the  Auditor  in  those  cases 
where  there  was  no  clerical  error  was  plain. 

He  had  to  carry  out  the  assessment  as  made  by  the  Assessor. 
If  the  assessment  was  based  solely  on  the  sworn  statement,  the  Au* 
ditor  must  carry  out  the  figures  as  made  by  the  Assessor.  If 
made  as  directed  when  no  sworn  statement  was  furnished,  he  must 
do  the  same.  If  based  upon  the  result  of  the  quarter's  work  as 
shown  by  the  books  of  the  mining  company  or  any  other  compe- 
tent evidence,  he  must  do  the  same.  Doubtless  it  was  intended 
that  in  every  case  where  the  Assessor  based  his  assessment  on 
other  testimony  than  the  sworn  statement  it  .should  so  appear  on 
his  assessment  roll. 

In  these  cases,  however,  where  the  Assessor  professed  to  base 
his  assessment  solely  on  the  sworn  statement,  it  was  clearly  made 
the  duty  of  the  Auditor  to  examine  his  calculations,  to  ascertain 
whether  there  were  any  errors  in  calculation,  or  clerical  errors  of 
any  description.  The  greatest  incongruity  in  this  section  is  that  it 
does  not  direct  how  errors  that  are  detected  are  to  be  corrected. 
Probably  the  draftsman  thought  they  might  be  corrected  by  the 
Board  of  Equalization,  after  being  pointed  out  by  the  Auditor. 
Section  128  prescribes  the  form  of  a  complaint,  and  the  draftsman 
again  seems  to  have  thought  that  all  assessments  must  be  based  on 
sworn  statements,  except  in  those  cases  where  the  parties  refused 
to  make  statements.  But  this  incongruity  cannot  take  away  from 
the  Assessor  the  power  clearly  given  in  Section  101. 

Sections  107  and  123  are  both  part  of  the  old  law  as  it  stood  in 
1865,  and  have  not  been  amended.  Supposing  now  that  they  do 
show  (and  we  only  admit  this  for  the  sake  of  argument)  that  the 
Legialatare  of  1864--5  did  intend  the  sworn  statement  should  be 
final.  Section  106,  which  was  amended  in  1867,  shows  far  more 
clearly  that  the  Legislature  which  amended  the  law  that  year  did 
not  contemplate  the  sworn  statement  should  be  final.  It  contem- 
plated the  Assessor  should  exercise  his  judgment,  and  from  that 
judgment  there  should  be  an  appeal  to  the  Board  of  Equalization. 
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If  the  sworn  statements  of  the  parties  themselves  werq,  to  be  con- 
clusive, why  allow  an  appeal  to  the  Board  of  Equalization.  To 
allow  a  party  to  fix  his  own  taxes,  without  any  power  on  the  part 
of  the  Assessor  to  interfere  with  his  estimate,  and  then  allow  the 
same  party  to  appeal  from  his  own  estimate,  would  be  absolutely 
absurd.  This  Section,  106,  having  been  the  latest  amendment, 
must  control  any  inference  to  be  drawn  from  Sections  107  and  123. 
The  present  Resvenue  Law,  altogether  a  piece  of  incongruous  patch- 
work, amended  at  every  session  of  the  Legislature  in  some  sections, 
without  making  other  sections  conform  to  those  amended,  is  still 
clear  enough,  and  plain  enough,  as  to  the  proper  manner  of  assess- 
ing the  products  of  mines.  The  most  essential  things  in  the  assess- 
ment are  these : 

First — The  ores  are  to  be  assessed  at  their  value  when  severed 
from  the  mine  and  deposited  on  the  surface.  Second — All  assess- 
ments are  to  be  on  a  paper  currency  basis.  Third — ^The  assessment 
is  not  to  be  made  until  after  the  ores  shall  have  been  worked  and 
the  bullion  extracted,  so  far  as  ores  are  concerned,  which  are 
worked  in  this  State.  Fourth — ^To  produce  uniformity  in  assess- 
ment, the  value  of  all  ores  on  the  suiface  shall  be  ascertained  and 
fixed  as  follows :  The  Assessor  shall  ascertain  what  the  ores  from 
each  mine  for  the  preceding  quarter  did  actually  yield,  and  after 
having  ascertained  the  true  value  in  paper  money  of  the  actual 
yield,  he  shall  deduct  from  the  actual  value  of  the  yield  eighteen 
dollars  for  each  ton  worked  by  wet  process,  and  forty  dollars  for 
each  ton  worked  by  any  roasting  or  smelting  process,  the  remainder 
to  be  the  estimated  true  value  of  the  ore  at  the  dump.  To  enable 
the  Assessor  to  find  out  the  yield  of  ore,  he  is  authorized  to  require 
written  and  sworn  statements  from  owners,  superintendents,  etc., 
and  he  is  also  authorized  to  have  access  to  their  books  to  satisfy 
himself  in  these  respects ;  and  we  have  no  doubt  he  may  resort  to 
any  other  legal  evidence  to  satisfy  his  own  conscience,  where  he 
doubts  the  truthfulness  or  correctness  of  these  reports.  Having  as- 
certained the  number  of  tons  worked  by  wet  and  by  dry  process, 
and  the  gross  yield,  he  must  then  ascertain  the  value  of  that  yield 
in  paper  money.  Exactly  how  he  is  to  determine  the  difierence 
in  value  between  gold  and  paper  money  the  statute  does  not  point 
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out,  but  he  must  do  that  from  the  best  lights  he  has  before  him. 
Practically  there  can  be  but  little  difficulty.  The  prices  current  in 
the  daily  newspapers  show  as  nearly  as  may  be  the  relative  value 
of  paper  and  gold.  The  average  of  these  prices  for  the  preceding 
quarter  would  be  the  true  standard.  Thus,  an  assessment  is  made 
in  May,  1867,  for  the  proceeds  of  mines  for  the  first  quarter  of  that 
year.  The  average  relative  value  of  gold  and  paper  from  the  1st 
day  of  January  to  the  Slst  of  March,  1867,  both  inclusive,  would 
be  the  proper  standard  by  which  to  fix  the  value  of  the  products  of 
the  mines  for  that  quarter.  The  value  must  be  fixed  upon  the 
comparative  value  of  money  when  the  mineral  was  worked,  and  not 
what  it  may  be  at  the  time  when  the  assessment  is  made. 

Taking  these  principles,  let  us  apply  them  to  this  case  and  see 
what  are  the  rights  of  the  parties.  The  Assessor  called  for  the 
sworn  statements  which  the  law  authorizes  him  to  call  for.  Those 
statements  are  required  to  show,  first,  '^  the  total  amount  or  value 
of  gold  and  silver  bars  *  *  produced."  The  sample  of  state- 
ments given,  that  from  the  Savage  mine,  (and  all  others  are  tul- 
mitted  to  be  like  this)  shows  substantially  the  total  amount  and 
value  of  all  bullion  produced  for  the  quarter  ending  June  tSOth, 
1867,  to  have  been  f  1,102,718,  89-100.  This  part  of  the  state- 
ment is  in  conformity  with  the  requirement  of  the  statute,  except 
it  omits  the  word  amount^  and  only  uses  the  word  value  before  the 
figures  expressing  the  sum  total.  Then  comes  the  direction  that 
the'  statement  shall  show  the  moneys  (meaning  doubtless  both  the 
amount  and  kind  of  money)  received  from  the  sale  of  ores  sent 
abroad.  Lastly,  the  statement  shall  show  the  number  of  tons  from 
which  the  several  amounts  have  been  received.  In  this  case  there 
was  no  ore  sent  abroad,  so  no  question  arises  on  this  point.  In  re- 
gard to  the  number  of  tons  worked,  the  statement  shows  distinctly 
what  number  were  worked  by  each  process.  This  is  precisely  what 
the  statement  ought  to  show.  Then  in  addition  to  these  statements 
(which  are  all  that  the  statute  requires)  there  is  a  statement  of  the 
value  per  ton  of  the  ore  worked  by  each  kind  of  process.  This  is 
wholly  unnecessary — at  least  this  part  of  the  statement  has  no  legal 
efiect.  It  may  be  and  perhaps  is  quite  convenient,  but  it  is  mere 
surplusage,  so  far  as  the  statute  is  concerned. 
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The  first  item  of  this  statement  which  we  have  noticed  (though 
it  seems  last  in  order  in  the  statement  itself)  is  the  amount  or 
value  of  the  whole  quarter's  yield.  The  statute  says  the  statement 
shall  show  the  amount  and  value.  If  the  amount  is  shown  it  may 
be  shown  either  in  ounces  and  the  fraction  of  an  ounce,  or  in  dollars 
and  cents.  By  either  expression  you  may  show  the  magnitude,  or 
in  other  words,  the  amount  of  a  ba^;  of  bullion.  Doubtless  when 
we  speak  of  bullion  which,  like  all  that  is  produced  from  our  mines, 
is  a  mixture  of  gold,  silver  and  baser  metals,  the  most  convenient 
method  is  to  express  its  amount  in  dollars  and  cents.  That  amount 
means  of  course  dollars  in  coin.  It  has  no  reference  to  its  value 
in  paper.  Then  if  this  statement  had  shown  that  the  total  amount 
of  bullion  received  was  $1,102,718.89,  the  most  carping  critic 
would  not  have  questioned  that  it  meant  that  value  in  gold  and 
silver,  and  not  in  paper.  The  omission  of  the  word  amount  and 
insertion  of  the  single  word  valu£^  when  the  statute  requires  both 
amount  and  value,  leaves  room  for  some  carping  criticisms  as  to 
wh!it  that  value  means.  But  we  apprehend  there  is  no  substantial 
reason  for  doubt.  The  general,  perhaps  universal  custom  west  of 
the  Rocky  Mountains,  is  to  sell  bullion,  and  to  quote  it  at  its  value 
in  gold.  The  general  custom  of  all  mines  is  to  make  their  dividends 
in  gold  and  not  in  paper.  All  their  accounts  and  statistics  are  kept 
in  gold.  This  is  a  part  of  the  history  of  the  country  and  known  to 
all  intelligent  persons.  Besides,  the  statement  omitted  to  use  the 
word  amount  which  the  statute  expressly  requires,  and  used  only 
the  words  total  value.  This  omission  shows  one  of  two  things :  that 
the  superintendent  who  made  out  this  statement  (supposing  him  to 
have  known  the  requirements  of  the  statute,  and  we  cannot  pre- 
sume that  he  was  ignorant  of  the  law  under  which  he  was  acting) 
either  omitted  the  word  amount ,  supposing  value  synonymous 
therewith,  or  else  omitted  it  as  a  device  to  evade  his  duty.  If  he 
treated  the  two  words  value  and  amount  as  synonymous,  as  we  have 
every  reason  to  believe  he  did,  then  the  total  value  meant  the  total 
amount  and  value  in  coin. 

Knowingthe  great  responsibility  of  the  position  of  mining  super- 
intendents and  the  necessity  of  the  stockholders  placing  gentlemen 
of  the  highest  character  in  such  places  of  trust,  we  cannot  for  a 
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moment  believe  that  any  mining  superintendent  did  or  would  resort 
to  any  trifling  evasion  in  a  ease  of  this  sort.  We  think  the  super- 
intendent used  the  word  value  as  synonymous  with  amount,  as  is  con- 
stantly the  case  in  common  conversation  and  newspaper  reports. 
When  a  newspaper  says  a  bar  of  bullion  contains  so  many  dollars, 
we  all  understand  it  means  coin  dollars,  and  not  the  value  of  so 
many  paper  dollars.  .If  we  say  a  bar  of  silver  bullion  contains  a 
hundred  dollars,  we  mean  it  contains  silver  enough  to  coin  two  hun- 
dred half  dollars  at  the  United  States  Mint.  If  we  say  of  gold 
bullion  it  contains  one  hundred  dollars,  we  mean  it  contains  enough 
gold  to  coin  ten  eagles  or  five  double  eagles.  We  think  the  super- 
intendent so  understood  and  so  used  the  term.  And  so  using  it,  he 
gave  just  as  definite  an  understanding  of  the  amount  of  the  bullion 
as  if  he  had  given  the  number  of  ounces  of  gold  and  ounces  of  silver 
contained  therein.  And  he  gave  it  in  more  tangible  and  convenient 
form.  If  he  had  given  the  return  in  ounces  of  silver  of  such  a  fine- 
ness, and  ounces  of  gold  of  such  a  fineness,  it  would  have  required 
a  long  calculation  on  the  part  of  the  Assessor  to  have  ascertained  the 
number  of  coined  dollars  it  would  produce.  The  only  defect  in  this 
certificate  is  the  slight  oversight  in  omitting  the  words  ^^  amount 
and  "  before  the  word  "  value," 

If,  however — a  supposition  we  are  unwilling  to  indulge  for  a 
moment — the  word  amount  was  omitted  as  a  device  to  evade  the 
law,  it  was  a  very  shallow  one,  and  could  not  have  deceived  the 
Assessor  or  any  other  man  of  common  understanding  and  acquaint- 
ed with  the  language  and  common  usages  of  the  country.  It  was 
the  plain  duty  of  the  Assessor  to  have  treated  this  statement  as  a 
statement  of  the  total  amount  of  bullion  realized  from  the  mine. 
To  this  amount  should  have  been  added  a  sufficient  percentage  to 
fix  the  paper  money  value.  From  this  gross  amount  should  have 
been  deducted  $462,620,  that  is,  $18  pet  ton  on  25,610  tons,  and 
$40  per  ton  on  41  tons.  This  would  have  shown  the  amount  sub- 
ject to  taxation. 

We  have  simply  taken  the  statement  which  was  in  the  record  ais 
an  example  to  show;  how  the  assessments  should  be  made  under  the 
statute.  This  particular  statement  was  one  given  in  July,  1867, 
for  tlie  preceding  quarter.   For  this  quarter  the  Assessor  did  make 
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an  assessment,  and  probably  in  good  faith  intended  to  perform 
his  duty.  He  did  reduce  the  returns  in  gold  to  a  greenback 
basis.  The  only  error  he  seems  to  have  committed  Was  that  he 
deducted  the  eighteen  and  forty  dollars  .(the  cost  of  reduction) 
per  ton,  before  the  amounts  were  reduced  to  a  greenback  currency 
basis  instead  of  after.  In  other  words,  he  allowed  eighteen  dollars 
per  ton  in  gold  for  wet  crushing  and  forty  dollars  in  gold  for  the 
fire  process,  instead  of  eighteen  and  forty  in  paper  currency,  as 
we  understand  the  law.  This  may  have  been  the  result  of  a  want 
of  judgment.  The  State  officer  prosecuting  this  suit  will  of  course 
have  to  be  the  judge  whether,  under  such  circumstances,  it  is 
proper  to  prosecute  a  suit  against  the  Assessor.  It  is  a  principle 
of  law,  however,  that  one  who  undertakes  any  employment  must 
understand  his  duty,  and  this  Court  cannot  excuse  him  for  want  of 
knowledge. 

In  regard  to  the  assessment  for  the  third  quarter,  the  case  is 
very  different.  In  that  case  there  was  a  deliberate,  premeditated 
violation  of  the  law.  The  testimony  of  the  Assessor  himself  in 
regard  to  the  assessment  for  the  second  quarter  of  1867  shows 
that  he  understood  the  law  fully,  and  knew  perfectly  well  what  his 
duty  was,  except  in  one  respect,  and  that  was  in  making  the 
eighteen  and  forty  dollar  deductions  in  coin  instead  of  paper. 

The  proof  offered  by  plaintiff  was  amply  sufficient  to  show 
that  the  Assessor  willfully  refused  to  perform  his  duty,  and  should 
have  been  admitted.  The  judgment  must  be  reversed  and  the 
case  sent  back  for  a  new  trial  and  further  proceedings,  in  accord- 
ance with  the  principles  laid  down  in  this  opinion. 

The  complaint,  however,  will  certainly  have  to  be  amended 
before  another  trial.  It  seems  that  the  bond  given  by  the  Assessor 
is  only  for  $2,500  ;  so  this  suit  is  brought,  it  would  seem,  on  the 
bond  against  the  sureties  Tor  that  amount,  but  damages  are  claimed 
against  the  Assessor  for  «f  10,000.  We  know  of  no  principle  or 
practice  by  which  a  suit  on  a  bond  against  A,  B,  and  C  can  be 
united  with  an  action  for  damages  against  A  alone. 

The  plaintiff  will  have  to  elect  to  prosecute  the  suit  against  the 
principal  alone  for  the  whole  amount  claimed,  or  against  the  princi- 
pal and  sureties  for  the  $2,500.    The  two  actions  cannot  be  united. 
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Of  course,  if  the  action  is  prosecuted  against  the  Assessor  alone, 
and  a  judgment  obtained  for  official  delinquency,  this  would  not 
prevent  a  future  action  on  his  official  bond,  if  the  State  were  unable 
to  collect  the  individual  judgment. 

Lewis,  J. 

I  concur  with  the  Chief  Justice  in  the  views  expressed  by  him 
upon  the  first  proposition  discussed,  and  in  the  conclusion  at  which 
he  has  arrived  upon  the  last ;  but  my  interpretation  of  the  law 
upon  this  point  differs  somewhat  from  the  construction  placed  upon 
it  by  him.  I  am  of  the  opinion  that  the  statute  requires  the  state* 
ment  furnished  by  the  mining  superintendents  to  show  the  amount, 
that  is,  the  amount  in  weight  of  the  pure  gold  and  silver  extracted 
from  the  ores.  The  word  "  amount,'^  as  used  in  the  law,  certainly 
does  not  mean  the  amount  in  dollars,  for  that  would  simply  be  a 
statement  of  the  value,  and  the  statute  requires  both  the  amount 
and  value  to  be  given.  The  statute  also  declares  that  the  value  of 
the  ores  shall  be  ascertained  by  the  yield  of  gold  and  silver,  no 
account  being  taken  of  the  base  metals :  hence  it  seems  to  me  that 
when  the  statute  requires  the  "  amount "  of  gold  and  silver  bullion 
to  be  stated,  it  means  the  amount  in  weight ;  and  as  the  pure  gold 
and  silver  only  are  taken  into  account,  the  weight  of  those  metals 
only  is  to  be  given,  and  the  weight  of  each  should  of  course  be 
stated.  Thus,  when  a  statement  is  made  out,  the  Assessor  may  at 
once  calculate  the  value  per  ton  of  the  ores  from  the  amount  in 
weight  of  the  gold  and  silver  extracted  therefrom.  If  the  state- 
ment be  made  out  in  accordance  with  my  views  of  what  is  meant 
by  the  word  "amount"  as  used  in  the  statute,  it  will, never  be 
necessary  for  the  Assessor  to  look  beyond  the  statement,  for  when 
the  number  of  ounces  or  pounds  of  pure  gold  and  silver  is  given, 
it  becomes  a  mere  matter  of  mathematical  calculation '  for  the 
Assessor  to  ascertain  its  value  in  paper  currency.  I  am,  however, 
inclined  to  believe  that  the  statement  is  not  conclusive  on  the 
Assessor  even  when  made  out  in  conformity  with  the  requirements 
oi  the  laws ;  at  least  it  is  not  when,  as  in  this  case,  the  most  essen- 
tial part  of  it — that  is,  the  amount  of  the  gold  and  silver — is  not 
contained  in  it. 
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The  Court  below  therefore  erred  in  excladiDg  the  evidence 
offered  by  the  State  to  prove  that  the  valuation  of  the  ores  was  in 
coin  and  not  in  the  paper  currency. 

I  concur  in  reversing  the  judgment. 

Johnson,  J. 

On  the  one  point  discussed  by  Justice  Lewis,  I  concur  in  both 
the  reasoning  and  conclusions  as  therein  expressed.  Upon  the 
other  points  discussed  by  the  Chief  Justice,  I  concur  in  the  con- 
clusions attained  and  in  the  judgment  of  reversal. 


THE  STATE  OF  NEVADA,  Appellant,  v.  CHARLES  H. 

FISH  et  al8,y  Respondents. 

Auditor  Not  Liable  for  Acts  of  Board  of  Equalization.  Where  a  county 
board  of  equalization  illegally  reduced  the  assesementd  for  revenue  purposes 
on  the  proceeds  of  mines,  and  the  county  auditor  extended  on  the  assessment 
roll  the  assessments  so  reduced :  Ileldy  that  he  and' his  sureties  were  not  liable 
as  for  a  breach  of  his  official  duty. 

Suit  against  Auditor.  A  suit  against  a  county  auditor,  on  his  official  bond, 
is  not  the  way  to  remedy  wrongful  acts  of  the  county  board  of  equalization 
in  illegally  reducing  assessments  for  tietxes. 

AuDiTOR^s  Duties  as  to  Asskssmknts  for  Taxes.  The  county  board  of  equal- 
ization being  authorized  to  equalize  taxes,  if  they  make  an  order  reducing  the 
assessments,  however  illegal  it  may  be,  the  county  auditor  must  be  goverqed 
by  their  action  until  it  is  set  aside  by  a  court  of  competent  jurisdiction. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  action  against  Charles  H.  Fish,  County  Auditor  of  Storey 
County,  and  John  Piper,  William  Welch,  C.  G.  Funk,  R.  N. 
Graves  and  W.  W.  Stovall,  the  sureties  on  his  official  bond, 
was  similar  mtUatis  mutandis  to  the  preceding  case  of  The 
State  of  Nevada  v.  Kruttschnitt.  The  breach  of  duty  alleged 
was  that  he  willfully,  wrongfully  and  unlawfully,  and  intending  to 
defraud  the  plaintiff  out  of  its  revenues,  neglected  and  refused  to 
extend  the  taxes  upon  the  said  amounts  set  down  in  said  assess- 
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ment  roll  [of  proceeds  of  mine  for  the  quarter  ending  June  80th, 
1867]  in  said  currency  upon  which  taxes  were  levied,  and  deliv- 
ered the  said  assessment  roll  for  said  quarter  to  the  said  Assessor 
for  collection  of  taxes  without  having  so  extended  said  taxes  upon 
said  last  mentioned  amounts,  whereby  the  plaintiff  lost  a  large 
amount  of  its  revenue,  to  wit :  the  sum  of  fifteen  thousand  dollars," 
etc.  Additional  facts,  throwing  light  upon  the  proceedings  of  the 
Board  of  Equalization,  are  noticed  in  the  statement  of  facts  in  the 
preceding  case  of  The  State  of  Nevada  v.  KnUtschnitt.  The 
judgment  of  the  Court  below  was  in  favor  of  defendants. 

H.  M.  Clarke,  Attorney  General,  and  Mmck  and  Seely,  for 
Appellant. 

Hillyer  and  Whitman,  for  Respondents. 

By  the  Court,  Beatty,  C.  J. 

This  action  was  brought  against  Fish  and  his  sureties  on  his 
official  bond,  as  County  Auditor,  for  an  alleged  breach  of  that 
bond,  in  failing  to  properly  extend  on  the  assessment  roll  the  taxes 
levied  on  the  proceeds  of  mines  for  the  quarter  ending  June  30th, 
1867. 

The  facts  appear  to  be  that  the  Assessor,  for  the  quarter  ending 
June  30th,  1867,  obtained  from  the  different  mining  superintend- 
ents of  Storey  County  a  statement  showing  the  products  of  the 
different  mines  for  the  preceding  quarter,  and  also  the  amount 
liable  to  taxation  after  making  the  proper  allowance  for  cost  of 
working  the  ores.  To  this  amount,  which  was  of  course  coin  or 
bullion,  (for  the  mines  produce  bullion,  and  not  paper)  the  As- 
sessor very  properly  added  the  right  percentage  to  bring  it  to 
legal  tender  paper  currency  value.  The  only  error  made  in  his 
assessment  was  that  he  allowed  the  deduction  for  working  at  $18 
and  $40  per  ton  to  be  made  in  coin  instead  of  paper.  (See  Slate 
V.  KruUschnitt  decided  at  this  term.)  After  the  assessment  was 
made,  the  miners  brought  the  case  before  the  Board  of  Equaliza- 
tion, and  that  Board  equalized  the  assessment  by  reducing  the  tax- 
able proceeds  from  the  amount  fixed  by  the  Assessor  to  the  gold 
15 
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value  fixed  by  the  superintendents.  This,  it  would  appear  from 
the  recitals  in  the  order  equalizing  the  taxes,  was  probably  made 
without  any  testimony  that  the  valuation  was  too  high.  It  was 
simply  a  defiance  of  the  law  of  the  land  which  requires  assessments 
for  taxes  to  be  made  on  a  paper  money  basis.  But  however  illegal 
the  conduct  of  the  Board  of  Equalization,  a  suit  on  the  bond  of 
the  County  Auditor  is  not  the  way  to  remedy  their  wrongful  acts. 
That  Board  is  authorized  to  equalize  taxes.  When  they  have  made 
an  order  in  that  respect,  the  Auditor  must  be  governed  by  their 
action  until  it  is  set  aside  by  some  court  of  competent  jurisdiction. 
Judgment  of  the  Court  below  affirmed. 


TABLE  MOUNTAIN  GOLD  AND  SILVER  MINING 
COMPANY,  Respondent^  v.  WALLER'S  DEFEAT  SIL- 
VER MINING   COMPANY,  Appellant. 


Appeal  from  Ordbr  Rbfusino  to  Chanqb  Venue.     Under  Section 


of  the 


Practice  Act,  an  appeal  is  authorized  from  an  order  refusing  to  change  the 
place  of  trial. 

Affidavit  to  Change  Venue.  An  affidavit  to  change  the  place  of  trial,  on  the 
ground  of  interest  of  the  Judge,  which  merely  states  the  belief  of  affiant, 
without  stating  any  of  the  facts  on  which  such  belief  is  founded,  or  any  per- 
son from  whom  he  may  have  learned  any  fact  regarding  the  matter,  is  too  loose 
and  uncertain,  and  is  not  sufficient 

Presumption  of  Continuance  of  things  in  Statu  Quo.  Where  a  certain  state 
of  facts  is  proved  to  have  existed,  the  legal  presumption  is  that  the  same  state 
of  things  continues  to  exist  until  such  presumption  is  rebutted  by  proof  or  by 
some  counter  presumption  arising  from  lapse  of  time,  or  some  other  circum- 
stance. 

Personal  Knowledge  of  Judge  as   Proof  on  Motions.      In  motions  before  a 
Judge  during  the  progress  of  a  trial,  he  may  act  on  his  own  knowledge  in  re- 
gard to  things  which  in  flieir  nature  arc  better  known  to  himself  than  they 
could  be  to  others. 

Change  of  Venue  Denied  on  Personal  Knowledge  of  Judge.  Where  a  mo- 
tion to  change  the  place  of  trial  was  made  on  the  ground  that  the  Judge  was 
interested,  and  the  only  proof  was  that  he  had  said  he  was  interested  a  year 
before  the  suit  was  instituted,  and  it  appeared  that  he  denied  the  motion  on 
the  ground  of  his  own  knowledge  that  ho  was  not  interested,  the  Supreme 
Court  refused  to  disturb  the  order  denying  the  change. 
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Damaqks  for  Unreasokablk  Appeals.  In  cases  of  appeals  from  orders  refusing 
to  change  the  place  of  trial,  damages  for  delay  will  be  imposed,  unless  reason- 
mble  ground  for  appeal  is  shown. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
Lyon  County. 

The  motion  to  change  the  place  of  trial  in  this  action  was  made 
by  the  defendant  in  June,  1866,  and  based  upon  two  affidavits, 
dated'  June  23d  of  that  year.  The  first  was  that  of  Patrick 
Henry,  the  superintendent  of  the  corporation  defendant,  in  which 
he  deposes,  that  ''he  is  informed  and  believes,  that  the  Hon. 
William  Haydon,  Judge  of  the  above  entitled  county,  is  disquali- 
fied from  hearing  or  trying  this  cause,  for  the  reason  that  the  sidd 
Judge  is,  and  for  a  long  time  has  been,  the  owner  of  an  undivided 
interest  of  twenty-five  feet  in  the  mining  ground  and  claim  claimed 
by  defendant,  generally  known  as  the  Waller's  Defeat  claim  and 
lead." 

The  second  affidavit  was  that  of  William  H.  Naileign,  who  de- 
poses, ''  that  some  time  during  the  summer  of  the  year  1867  he 
had  a  conversation  with  the  Hon.  William  Haydon,  Judge  of  this 
Court,  and  that  said  Haydon  then  stated  to  deponent  that  he,  Hay- 
don, was  the  owner,  and  claimed  an  interest  in  the  ground  of  the 
Waller's  Defeat  claim." 

The  following  statement  appeared  in  the  minutes  of  the  Court 
below,  as  a  part  of  the  entry  of  the  order  overruling  the  motion : 

''  In  overruling  this  motion,  the  Judge  said  as  a  reason  for  over- 
ruling the  motion  that  the  affidavits  upon  which  the  same  was 
made  were  not  true  in  point  of  fact.  That  he  was  not  at  the  pres- 
ent time,  nor  ever  had  been,  an  owner  in  the  claim  of  the  Wal- 
ler's Defeat  Company.  He  said  he  had  made  the  statement  to 
Mr.  Henry  and  Mr.  Naileigh,  supposing  at  the  time  he  was  an 
owner,  but  subsequently  ascertained  that  he  was  not."  • 

Wood  and  Eillyer^  for  Appellant. 
Hillyer  and  Whitman^  for  Respondent. 

By  the  Court,  Beatty,  C.  J. 

This  is  an  appeal  from  an  order  overruling  a  motion  for  a  change 
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of  venue.  The  application  was  made  by  the  defendant,  upon  the 
ground  that  the  Judge  of  the  Fourth  Judicial  District,  before 
whom  the  case  was  pending,  was  interested  in  the  result  of  the 
suit.  Two  affidavits  were  filed  in  support  of  the  motion.  Tiie 
first  merely  asserts  that  the  affiant  is  informed  and  believes  that 
the  Judge  "  is  disqualified  from  hearing  or  trying  this  cause,  for 
the  reason  that  the  said  Judge  is,  and  for  a  long  time  has  been, 
the  owner  of  an  undivided  interest  of  twenty-five  feet  in  the 
mining  ground  and  claim  claimed  by  defendant,"  etc.,  etc. 

The  second  affidavit  merely  shows  that  affiant,  in  1867,  had  a 
conversation  with  the  Judge,  in  which  he  (the  Judge)  said  he  had 
an  interest  in  this  mining  claim.  This  was  all  the  testimony  off*ered, 
and  on  this  showing  the  Court  refused  to  grant  the  change  of 
venue.  The  defendant  excepted,  and  appealed  from  the  order 
denying  the  motion.  Under  our  statute  such  an  appeal  is  author- 
ized, and  the  question  is :  Should  the  Court  have  granted  the  order 
for  a  change  of  venue  upon  this  showing  ?  The  first  affidavit 
amounts  to  nothing ;  it  states  merely  the  belief  of  the  affiant, 
without  stating  any  of  the  facts  on  which  that  belief  is  founded,  or 
any  person  from  whom  he  may  have  learned  any  facts  regarding 
the  matter.  This  is  too  loose  and  uncertain.  It  is  even  doubtful 
whether  the  second  affidavit  is  any  better.  The  witness  merely  de- 
tails a  conversation  of  the  Judge.  Is  such  conversation  sufficient 
evidence  of  the  truth  of  what  is  said  ?  Is  the  mere  declaration  of 
the  Judge  that  he  was  an  owner  in  the  mining  grounds  of  the  de- 
fendant sufficient  to  establish  the  fact  that  he  was  such  owner  ? 
Without  determining  this  question,  let  us  for  the  argument  assume 
that  it  was  proved  that  in  1867  the  Judge  owned  an  interest  in  the 
defendant's  mine.  If  he  did  own  an  interest  at  that  time,  but  sold 
out  or  abandoned  his  claim  before  the  commencement  of  this  suit, 
,  it  would  not  disqualify  him. 

When  a  certain  state  of  facts  is  proven  to  have  existed,  the  legal 
presumption  is  that  the  same  state  of  things  continues  to  exist  un- 
til that  presumption  is  rebutted  by  proof  or  some  counter  pre* 
sumption,  arising  from  lapse  of  time  or  some  other  circumstance. 
If  it  was  proved  that  the  Judge  was  interested  in  defendant's 
claim  in  1867,  the  legal  presumption  would  arise  that  he  continued 
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interested  therein  in  the  year  1868.  The  question  then  arises 
whether  the  Judge  before  whom  the  application  was  made  for  a 
change  of  venue  might  act  on  his  own  knowledge  as  to  whether  he 
was  interested  in  1868,  when  this  suit  was  brought.  In  the  case 
of  Witter  et  aL,  plaintiff  in  error,  v.  Taylor^  (7th  Ind.  110)  an 
application  was  made  for  a  change  of  venue  on  the  ground  that  the 
presiding  Judge  before  whom  the  case  was  tried  had  been  retained 
bj  Taylor  (plaintiff  in  the  Court  below)  in  conjunction  with  one 
George  to  prosecute  the  claim  against  the  defendants. .  Counter 
affidavits  were  made  by  Taylor's  agent,  and  by  George  his  attorney. 
The  motion  was  overruled,  and  on  this  ground  the  case  was  re* 
versed.  The  Supreme  Court  of  Indiana  held  that  the  change  of 
venue  should  have  been  grant'Cd  on  the  affidavit  of  plaintiff.  That 
the  statute  of  that  State  and  the  usages  of  her  Courts  did  not  rec- 
ognize the  practice  of  introducing  counter  affidavits  in  such  cases. 
That  the  motion  should  have  been  determined  upon  the  defendant's 
affidavit  alone.  The  Court,  in  answer  to  the  argument  of  counsel 
for  respondent,  further  say :  '^  Something  is  said  about  the  per- 
sonal knowledge  of  the  Court.  But  the  position  is  wholly  unsound. 
Even  though  the  Judge  in  this  instance  knew  every  word  of  the . 
affidavit  to  be  false,  that  is  nothing  to  the  purpose.  He  is  not  to 
establish  a  vicious  principle,  even  to  accomplish  a  desirable  end. 
His  personal  knowledge  is  like  that  of  a  juror  who  has  not  been 
sworn  to  testify  to  his  fellow  jurors.  The  Judge  is  not  at  liberty 
to  predicate  any  judicial  action  upon  it.  The  rights  of  parties  do 
not  depend  upon  his  private  knowledge.  They  are  to  be  deter- 
mined solely  by  what  is  judicially  adduced  in  due  course  of  law. 
This  office,  in  applications  for  change  of  venue,  the  affidavit  alone 
can  perform." 

If  the  Court  could  not  act  on  counter  affidavits,  of  course  it 
could  not  on  the  personal  knowledge  of  the  Judge.  But  in  a  case 
where  it  would  be  proper  to  introduce  counter  affidavits  we  think 
a  diflferent  rule  should  prevail.  It  might  not  be  proper  for  a 
Judge  to  act  on  his  own  personal  knowledge  of  facts  in  one  class 
of  cases,  and  yet  perfectly  proper  in  other  cases.  For  instance :  if 
a  Judge  were  trying  an  action  at  law  without  the  intervention  of  a 
jury,  and  evidence  were  introduced  as  to  the  value  of  a  piece  of 
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property,  it  would  be  wrong  in  the  Judge  to  disregard  the  testimony 
of  all  the  witnesses  in  the  case,  and  take  his  own  private  judgment 
founded  upon  what  he  said  out  of  the  Court  House  as  the  criterion 
of  damages.  Nor  would  it  be  right  for  the  Judge  to  act  upon  his  own 
knowledge  of  facts,  except  in  those  cases  where  the  facts  were  in  the 
nature  of  things  peculiarly  within  his  own  knowledge,  and  could  not 
be  as  well  known  to  others  as  himself.  In  the  latter  class  of  cases 
the  knowledge  of  the  Judge  would  be  more  certain  and  satisfactory 
than  any  evidence.  In  other  cases  the  sworn  testimony  of  wit- 
nesses would  be  more  satisfactory.  We  conclude  then  that  in  all 
motions  before  a  Judge  during  the  progress  of  a  trial  he  may  act 
on  his  own  knowledge  in  regard  to  things  which  in  their  nature  are 
better  known  to  himself  than  they  could  be  to  others.  In  such 
cases  he  acts  much  as  a  Court  does  in  taking  judicial  notice  of  mat- 
ters of  general  history,  science,  etc.  The  Court  notices  these 
things  without  proof,  because  proof  cannot  make  them  more  cer- 
tain. In  regard  to  other  facts,  the  Court  must  act  on  legal  evi- 
dence. 

As  a  general  thing  a  Judge  must  know  better  than  any  third 
party  whether  he  is  or  not  interested  in  the  result  of  a  suit  before 
him.  Where  an  application  is  made  for  a  change  of  venue  on  the 
ground  that  the  Judge  is  interested,  and  the  only  proof  is  that  he 
was  interested  in  the  mining  claim  in  controversy  a  year  before  the 
suit  was  brought,  and  the  motion  is  overruled,  we  will,  in  support 
of  the  judgment  in  the  Court  below,  presume  that  the  Judge  acted 
on  his  own  knowledge  that  at  the  time  the  suit  was  instituted  he 
had  no  interest. 

In  holding  that  a  Judge  may  act  on  his  own  knowledge  in  such  a 
case,  we  think  we  are  fully  sustained  by  the  opinion  of  the  Court 
in  the  case  of  JBungerford  v.  Gushing^  (2  Wisconsin,  397). 

The  defendant  in  this  case  applies  for  the  change  of  venue,  and 
it  is  alleged  that  the  Judge  had  an  interest  in  common  with  de- 
fendant. If  he  was  so  interested,  no  doubt  the  defendant  would 
have  the  strict  legal  right  to  a  change.  But  the  circumstances  of 
this  application  tend  to  show  a  desire  to  procrastinate  the  time  of 
trial  rather  than  ia  fear  of  any  unfairness  on  the  part  of  the  Judge 
before  ^hom  the  case  was  pending.     In  this  case  it  is  but  justice 
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to  the  Court  below  to  say  that  he  made  a  statement,  and  had  it  en* 
tered  on  the  minutes  of  the  Court,  showing  that  he  had  no  interest 
in  the  defendant's  mine  and  no  interest  in  the  controversy  in  any 
▼ay. 

We  are  asked  by  the  respondent  to  impose  damages  for  a  frivo- 
lons  appeal.  Possibly  the  circumstances  of  this  case  would  justify 
such  a  course,  and  if  we  fsdl  to  give  damages  now,  we  wish  it  dis- 
tinctly understood  tliat  hereafter,  when  appeals  are  taken  from  an 
order  denying  a  change  of  venue,  we  will  require  the  appellant  to 
show  a  reasonable  ground  for  his  appeal,  or  impose  damages  for 
ilie  delay  caused  the  respondent  in  the  trial  of  the  case. 

Order  of  the  Court  below  affirmed. 

Johnson,  J. 

I  concur  in  the  judgment,  but  on  the  distinct  ground  that  the 
affidavits  are  wholly  insufficient  for  the  purposes  of  the  motion. 
The  fact  to  be  made  appear  on  the  hearing  was,  that  the  presiding 
Judge  was  interested  in  the  case.  The  views  taken  by  my  asso- 
ciates in  respect  to  the  first  affidavit  meet  my  full  approval,  and 
as  to  the  other  one,  we  only  differ  in  this : — that  whilst  they  doubt 
its  sufficiency,  I  have  no  hesitation  in  holding,  without  qualification, 
that  it  is  not  sufl^cient.  In  my  judgment  the  second  affidavit  should 
not  be  extended  beyond  what  it  really  states,  to  wit : — that  Judge 
Haydon  had  some  time  before  stated  to  affiant  that  he  was  the 
owner  of  25  feet  of  mining  ground  in  the  claims  of  defendant.  It 
at  most  but  establishes  the  fact  that  the  Judge  made  the  statement, 
and  were  the  controversy  one  to  which  he  was  a  party,  the  evidence 
would  be  admissible  as  tending  to  show  the  fact  that  he  was  an 
owner  at  the  time  stated.  But  not  so  when  the  controversy  is  be- 
tween others.  Such  an  indirect  mode  of  establishing  the  material 
&ct — that  he  was  an  owner  in  the  mining  claim — cannot  be  done 
in  this  way,  under  existing  circumstances.  It  comes  within  the 
class  of  hearsay  evidence,  '^  which  is  uniformly  held  incompetent  to 
establish  a  speeifie  fact  which,  in  its  nature,  is  susceptible  of  being 
prored  by  witnesses,  who  can  speak  mwa  their  own  knowledge,  or 
aaj  documentary  evidence  which  the  machinery  of  the  law  affords 


224  SUPREME  COURT  OF  NEVADA,  1868. 


4  29* 

10  SOB 

13  580 

13  S31 


Bingham  v.  Thompson. 


ample  means  wherewith  it  may  be  rendered  available  to  the  party 
desiring  its  use  and  benefit. 

I  furthermore  concur  in  the  views  expressed  in  the  foregoing 
opinion  in  respect  to  the  application  for  damages. 


DORA  BINGHAM,  Respondent,  v.  JAMES  M.  THOMP- 
SON et  aU.y  Appellants. 

A  Dexd  absolute  om  its  Face  may  bs  shown  to  be  a  Mortgaob.  A  deed 
absolute  on  its  face,  if  dearly  shown  to  have  been  given  as  security  for.a  loan, 
will  be  treated  as  a  mortgage  in  equity,  and  a  reconveyance  decreed  to  the 
debtor  upon  payment  of  the  debt. 

Parol  Evidence  showing  a  Deed  a  Mortgage  not  Contradicting  the  Instru- 
ment. Parol  evidence  to  show  that  a  deed  absolute  on  its  face  to  have  been 
given  as  security  for  a  loan  is  not  evidence  contradicting  the  instrument,  but 
evidence  to  create  an  equity  superior  to  the  deed. 

Paoor  TO  SHOW  a  Deep  a  Mortgage  should  be  Clear.  The  proof  necessary 
to  show  a  deed  absolute  on  its  face  to  be  a  mortgage  should  be  clear,  satis- 
.  factory  and  convincing.  A  bare  preponderance  of  evidence  is  not  sufficient  to 
defeat  the  natural  effect  of  an  instrument  deliberately  and  freely  executed. 
The  presumption  is  that  persons  intend  that  which  is  the  necessary  and 
natural  effect  of  an  instrument  voluntarily  executed ;  and  to  overcome  such 
presumption,  the  proof  should  be  so  cogent,  weighty  and  convincing  as  to 
leave  no  doubt  upon  the  mind. 

Stipulation  to  waive  Technical  Errors.  On  an  appeal  to  the  Supreme  Court 
under  a  notice  that  the  appeal  was  from  the  order  overruling  a  motion  for  a 
new  trial,  where  counsel  stipulated  in  effect  to  waive  technical  errors,  and  that 
the  appeal  should  be  heard  and  determined  only  on  its  substantial  merits : 
HelcL,  that  the  preliminary  objections  that  the  appellate  court  could  not  con- 
sider any  questions  touching  the  judgment  and  decree,  and  that  the  notice  for 
new  trial  was  never  properly  before  the  court  below  on  account  of  not  having 
been  made  or  served  in  time,  were  fully  covered  and  obviated  by  the 
stipulation. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

This  was  au  action  brought  against  James  M.  Thompson,  Eliza- 
beth J.  Thompson,  his  wife,  and  James  W.  Braden,  to  hare  a 
certain  deed  executed  by  plaintiff  to  defendant  Braden  on  June 
30th,  1868,  of  a  tract  of  land  in  Washoe  County,  declared  a  mort- 
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gage,  to  have  the  amoant  of  the  alleged  mortgage  debt  ascertained, 
and  upon  payment  of  such  debt,  to  compel  the  defendants  to 
reconvey  the  property  to  plaintiff.  The  land  consisted  of  the  sonthr 
west  quarter  of  section  thirty-four,  in  township  sixteen  north,  in 
range  nineteen  east  of  Monte  Diablo ;  and  at  the  commencement 
of  the  suit  the  legal  title  thereof  was  in  the  defendant  Elizabeth 
J.  Thompson,  to  whom  it  had  been  conveyed  by  the  defendant 
Braden  on  July  12th,  1866.  The  consideration  expressed  in  the 
conveyance  from  plaintiff  to  Braden  was  three  hundred  dollars ; 
and  at  the  time  of  its  execution  the  plaintiff  received  two  hundred 
and  forty  dollars  in  cash  and  the  promissory  note  of  Braden  and 
James  M.  Thompson  for  sixty  dollars  payable  August  1st,  1866. 

The  answer  of  the  defendant  was  very  full,  denying  all  the 
-equities  alleged  in  the  complaint. 

The  Court  below  filed  lengthy  findings  of  fact  and  conclusions  of 
law  in  favor  of  the  plaintiff;  and  a  judgment  and  decree  was 
entered  to  the  effect  that  upon  the  payment  into  Court,  for  the  use 
of  Elizabeth  J.  Thompson,  of  five  hundred  and  thirty-one  dollars 
and  fifty  cents,  with  interest  from  the  date  of  the  decree  at  the 
rate  of  five  per  cent,  per  month,  with  liberty  to  discharge  sixty 
dollars  of  such  sum  by  duly  assigning  the  promissory  note  for  sixty 
dollars  executed  by  James  W.  Braden  and  James  M.  Thompson, 
which  was  still  in  plaintiff's  hands,  the  defendant  Thompson  should 
reconvey  the  property,  etc. 

The  notice  of  appeal  stated  that  the  appeal  was  from  the  order 
overruling  the  motion  for  a  new  trial. 

A  stipulation  contained  in  the  transcript  provided  as  follows : 

^^  It  is  hereby  stipulated  in  above  entitled  action  that  the  state- 
ment on  appeal  from  order  denying  new  trial  and  from  the  judg- 
ment thereon  consists  of:  1st,  The  pleadings  (summons  not  to  be 
inserted)  ;  2d,  Statement  on  motion  for  new  trial,  including  exhibits ; 
8d,  Judgment,  findings  and  order  denying  new  trial ;  4th,  Notice 
and  undertaking  on  appeal." 

The  stipulation  between  counsel,  referred  to  in  the  opinion, 
appears  to  have  been  filed  with  the  transcript,  and  probably  after 
the  first  point  of  respondent's  brief  was  penned,  and  was  as 
follows : 
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^^  It  is  hereby  stipulated  and  agreed  that  the  notice  of  motion 
for  a  new  trial  in  the  Court  below  of  the  above  entitled  cause  was 
served  in  the  time  required  by  law  upon  the  proper  parties,  and 
that  said  notice  shall  be  considered  by  the  Court  as  properly  in  the 
statement  on  appeal  and  in  the  transcript. 

^'It  is  further  stipulated  and  agreed  that  the  statement  on 
motion  for  new  tris^l  in  the  above  cause  was  settled  upon  notice  as 
required  by  law  by  the  presiding  Judge  who  tried  said  cause  below, 
and  that  the  omission  to  sign  a  certificate  of  said  settlement  of  the 
statement  was  by  inadvertence  of  the  Judge  who  settled  the  same ; 
and  the  certificate  of  the  Judge  and  the  settlement  of  the  statement 
shall,  for  all  purposes  of  this  appeal,  be  treated  and  considered  as 
signed  by  said  Judge  and  as  having  been  settled  according  to  law. 

^^  It  is  further  stipulated  and  agreed  that  the  appellate  Court 
may  determine  what  errors,  if  any,  in  the  above  cause  are  review- 
able, and  make  such  order  in  the  premises  as  shall  be  according  to 
law. 

^^  That  no  technical  error  shall  be  considered  by  the  appellate 
Court,  but  only  such  questions  as  go  to  the  substantial  merits  of  the 
case,  and  that  no  reversal  shall  take  place  except  on  a  substantial 
question  that  goes  to  the  merits  of  the  case  on  the  appeal  from  the 
order  overruling  the  motion  for  a  new  trial ;  said  question  either  to 
be  as  to  the  improper  admission  or  exclusion  of  testimony,  or  any 
other  question  of  law  or  fact  that  affects  the  substantial  rights  of 
the  parties." 

Ullis  and  Sawyer j  for  Appellants. 

I. 

This  being  an  action  to  reform  a  deed  absolute  on  its  faee,  and 
have  the  same  decreed  a  mortgage,  and  being  a  proceeding  in 
equity,  the  rule  that  an  appellate  Court  will  not  disturb  a  judg- 
ment founded  on  a  verdict  where  the  testimony  is  conflicting  does 
not  apply,  the  cause  having  been  tried  by  the  Court  without  a 
jury  ;  and  this  Court  will  judge,  as  well  as  the  Court  below,  of  the 
weight  and  effect  to  be  given  to  the  testimony  in  the  case,  the  same 
being  completely  before  this  Court.  (^Feimer  v.  Sneath^  3  Nev. 
131.) 


I 
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For  the  plaintiflf  to  succeed  in  this  action,  and  in  all  cases  where 
it  is  attempted  to  show  that  the  object  which  induced  the  execu- 
tion of  the  deed  is  wholly  different  from  that  which  appears  upon 
its  face,  the  testimony  must  bo  clear,  precise  and  indubitable. 
The  law  presumes  that  the  deed  expresses  the  real  transaction  be- 
tween the  parties.  (1  Watts  &  Sergeant,  Stein  v.  Shack,  201 
and  202  ;  1  Watts  &  Sergeant,  201 ;  see,  also,  Femier  v.  Sneath, 
3  Nev.  124.) 

III. 

The  deed  herein  sought  to  be  declared  a  mortgage  cannot  be 
varied  by  decree  in  its  legal  effect,  unless  the  evidence  of  a  differ- 
ent interest  between  the  parties  thereto  be  of  transactions  or  con- 
versations which  took  plaoe  at  the  time  of  the  execution  of  the  in- 
strument. Any  conversations  or  negotiations  between  the  parties 
made  prior  to  this  time,  are  wholly  inadmissible  to  contradict  the 
intent  as  expressed  on  the  face  of  the  deed.  QStein  v.  Shack,  1 
Watts  &  Sergeant,  202 ;  Causiiu  v.  Stevenson,  5  Serg.  &  Raule  ; 
Bearick^s  Uxecutors  v.  B^arick,  3  Harris  Penn.  State  Reports, 
72.) 

IV. 

The  cases  which  seem  to  sustain  this  proceeding  on  the  part  of 
the  plaintiff,  (in  13, 14  and  15  Cal.  Rep.)  only  permit  evidence  to 
prove  distinct  and  substantive  facts ;  as  that  the  relation  of  debtor 
and  creditor  existed  prior  to  the  execution  of  the  written  instru- 
ment ;  or  that  such  relation  was  created  at  the  time  of  the  execu- 
tion of  such  written  instrument ;  or  that  some  credit  was  given  at 
the  time  of  the  execution  of  such  instrument,  which  would  give 
the  vendor  an  equity  higher  than  the  deed  itself;  and  do  not  go  to 
the  extent  of  admitting  testimony  or  conversation  had  prior  to  its 
execution  to  modify  vary  or  reform  such  instrument. 

V. 

There  is  no  pretense  in  this  case,  that  in  any  transaction  prior  to 
the  execution  of  the  instrument  the  plaintiff  was  indebted  to  the 
defendants,  or  any  of  them ;  and  hence,  to  sustam  the  case  of  the 


228  SUPREME  COURT  OF  NEVADA,  1868. 


Bingham  v.  Thompson. 


plaintiff,  it  must  be  shown  by  evidence  contemporaneous  with  the 

execution  and  delivery  of  the  deed,  that  the  money  received  by 

plaintiff  was  advanced  to  her  as  a  bonus,  and  that  the  debt  still 

exists. 

VI. 

The  Court  erred,  therefore,  in  admitting  the  testimony  of  i^e 
plaintiff  herself,  as  to  conversations  which  took  place  prior  to  June 
30th,  1866,  the  day  of  this  transaction  between  the  plaintiff  and 
defendant  Thompson,  and  should  have  confined  itself  to  the  testi- 
mony as  to  the  transaction  itself  on  that  day,  and  at  or  about  the 
time  of  the  execution  of  the  instrument,  and  to  such  conversation 
at  that  time  as  would  be  explanatory  of  the  intent  of  the  parties, 
and  of  the  substantive  facts  out  of  which  such  higher  equity 
might  arise,  in  spite  of  the  written  contract  to  the  contrary. 

The  defendant  in  this  case,  to  sustain  the  proposition  that  the 
deed  was  intended  as  an  absolute  conveyance  and  not  as  a  mort- 
gage, relies  upon  the  deed  itself;  the  solemn  acknowledgment  of  the 
execution  of  the  same  on  the  part  of  the  plaintiff  for  the  uses  and 
purposes  therein  mentioned ;  and  upon  the  positive  testimony  of  all 
the  persons  present  at  the  execution  of  the  same  that  nothing  was 
said  about  its  being  a  mortgage,  or  the  money  advanced  as  a  loan ; 
and  the  testimony  of  both  Braden  and  Thompson  that  there  was 
never  any  such  understanding  or  agreement ;  upon  the  fact  that  the 
plaintiff  herself  is  contradicted  upon  every  material  fact  in  the  case 
upon  which  she  testified,  by  one  or  more  witnesses  for  the  defense ; 
that  she  characterized  the  transaction  in  her  letter  of  July  22d, 
1866,  as  a  trade  or  absolute  sale  of  the  premises ;  that  on  a  former 

occasion  she  gave  a  different  account  of  the  transaction  under  oath. 

• 

VIII. 

We  claim  that  if  two  parties  should  contract  under  seal,  and  one 
of  these  parties  should  attempt  to  show  fraud  in  securing  his  signa- 
ture to  the  deed  by  his  own  testimony  unsupported  by  eircumstanceij 
showing  the  relation  of  debtor  and  creditor  to  exist,  and  the  other 
party  to  the  deed  should  deny  all  fraud  or  imposition,  no  Court 
would  be  justified  in  setting  aside  such  deed,  whatever  the  standing 
of  the  parties  to  the  same  might  be  with  reference  to  the  question 
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of  credibility.  But  we  claim  that  the  testimony  on  the  part  of  the 
plaintiff  is  not  sufficient  under  the  rule  to  govern  such  cases,  to 
warrant  the  setting  aside  of  this  deed  even  though  the  same  were 
not  contradicted  by  all  the  witnesses  on  the  part  of  the  defense,  for 
the  reason  that  the  same  is  full  of  doubt,  uncertainty,  and  is  incon- 
sistent with  itself,  whereas  it  should  be  clear,  precise  and  indubitable. 

IX. 

The  subsequent  alleged  4eclarations  of  Thompson  were  inad 
missible  to  explain  the  character  of  the  transaction,  unless  they 
admitted  the  original  transaction  to  be  fraudulent,  and  made  in  the 
nature  of  a  confession  of  the  fraud,  trick  or  artifice ;  but  Thompson 
and  Braden  emphatically  deny  that  a  loan  was  ever  mentioned  at 
any  time  ;  that  nothing  was  ever  said  between  plaintiff  and  them, 
or  either  of  them,  about  the  loan  of  money j  and  that  all  the  con- 
versation was  with  reference  to  a  sale  of  the  land  in  testimony  of 
Braden  and  Thompson. 

X  AND  XI. 

In  these  points  counsel  discussed  at  length  the  testimony,  partic- 
ularly that  of  plaintiff  herself,  and  concluded  with  the  following  re- 
marks: 

Should  the  decision  of  the  Court  below  he  held  the  law  in  this 
case,  title  to  property  would  indeed  be  precarious  and  worthless  and 
uncertain ;  the  profession  would  be  sent  adrift  as  to  what  was  under- 
stood to  be  well  settled  rules  of  law,  and  no  man  could  be  safely 
advised  as  to  the  character  of  his  title.  ^^  Commerce  would  degen- 
erate into  chicanery,  and  trade  become  but  another  name  for  trick." 

Wallace  and  Flack  and  P.  ff.  Clayton^  for  Respondent. 

I. 

The  judgment  and  decree  of  the  Court  below  should  be  affirmed, 
for  the  reajsons  that : 

Ist.  The  appeal  is  not  from  the  judgment  or  decree,  and  this 
Court  cannot  consider  any  question  touching  the  same. 

2d.  There  was  never  any  motion  for  a  new  trial  or  rehearing 
properly  before  the  Court,  and  there  can  be  no  error  in  overruling 
the  same. 
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II. 

The  appellants  object  that  there  was  no  tender  by  the  respond- 
ent of  the  amount  of  money  due  before  the  bringing  of  this  suit. 
Respondent  insists  that  no  tender  was  necessary ;  that  there  was 
no  necessity  for  an  averment  of  tender  in  the  complaint,  or  proof 
on  the  trial ;  and  more  especially  in  a  case  like  this,  where  our 
vendee  or  mortgagee  had  conveyed  the  estate,  and  denied  respond- 
ent's right  to  redeem.  Besides,  respondent  could  not  tell  before 
the  trial  who  to  tender  the  money  to.  (See  Dauhen^peck  v.  Piatt 
et  al.^  22  Cal.  330,  and  cases  there  cited.) 

in. 

That  parol  evidence  is  admissible  to  prove  that  a  deed  absolute 
on  its  face  was  intended  as  a  mortgage  is  so  well  established  that 
no  one  at  this  late  day  can  be  found  to  deny  it.  (See  Pearce  v. 
BoUnson,  13  Cal.  116 ;  8  Cal.  424.) 

The  principle  that  parol  evidence  is  admissible  to  alter  or  vary 
a  written  instrument  has  no  application  to  this  class  of  cases.  It 
is  to  bring  the  facts  before  the  Court,  to  raise  an  equity  superior 
to  the  deed.  (See  3d  Leading  Cases  in  Equity,  and  note  on  page 
625.) 

IV. 

The  question  usually  of  inquiry  for  the  Court  in  all  this  class  of 
cases,  where  the  right  to  redeem  is  denied,  is  whether  after  the  ex- 
ecution of  the  deed  there  is  still  a  subsisting  debt,  or  whether  by 
the  transaction  the  debt  was  extinguished.  (See  Hicks  v.  Lowe^ 
10  Cal.  197  ;  Page  v.  Foster^  7  New  Hampshire,  392 ;  Skinner 
V.  Miller^  5  Little,  392  ;  Secrest  v.  Turner^  2d  J.  J.  Marshall, 
471;  3  Dana,  252.) 

V. 

The  record  in  this  case  shows  that  the  property  in  dispute  was 
conveyed  to  the  defendant  Elizabeth  J.  Thompson,  who  is  and 
was  the  wife  of  the  defendant  James  M.  Thompson.  The  title 
must  be  regarded  as  charged  with  all  the  equities  in  favor  of  the 
plaintiff  that  ever  existed  as  against  Braden  or  J.  M.  Thompson, 
for  the  reasons : 
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1st.  There  is  no  proof  showing  or  tending  to  show  that  Eliza- 
beth J.  Thompson  paid  anything  for  the  same. 

2d.  The  proof  does  show,  and  the  Court  found  the  fact  to  be, 
that  she  had  notice  of  the  equities  in  favor  of  plaintiff;  and 

3d.  She  being  a  married  woman,  the  presumption  is  that  it  was 

bought  with  the  community  funds.     (See  Pixley  v.  Muggins^  15 

Cal.  131 ;    Myer%  v.  Kimer,  12  Cal.  247  ;    Smith  v.  Smith,  12 

Cal.  217.) 

VI. 

This  is  an  action  to  compel  and  enforce  the  right  of  redemption, 
based  upon  an  equity  superior  to  and  in  spite  of  the  terms  of  the 
deed.  The  rules  applicable  to,  and  growing  out  of,  bills  or  actions 
to  reform  written  instruments,  h^ve  no  application  to  this  (lass  of 
actions.  Those  actions  to  redeem  are  exceptions  to  the  ordinary 
rule.  (See  Fmiier  v.  Sneath,  3  Nev.  131 ;  13  Cal.  116 ;  Oi)od 
V.  Smith,  13  R.  81 ;  Duff  v.  Fisher,  13  R.  372 ;  Kopjnkus  y. 
State  Cap.  Com.,  16  Cal.  249.) 

VII. 

The  appellants'-  counsel  seem  to  think  they  have  found  in  the 
word  indubitable,  used  by  the  Court  in  the  case  cited  of  Stein  v. 
Shack,  the  great  desideratum  for  the  decision  of  this  case.  The 
word,  as  defined  by  Webster,  means  not  to  be  doubted,  unquestion- 
able, evident,  apparently  certain,  too  plain  to  admit  of  doubt ;  and 
if  we  are  to  presume  that  the  Court,  in  delivering  its  opinion,  used 
this  word  in  the  strongest  sense  of  which  it  is  susceptible,  the  doc- 
trine there  announced  would  evidently  be  contrary  to  the  plainest 
principles  of  law  for  the  ascertaining  of  truth  in  Courts  of  Justice. 
Greenleaf  says  (Green,  on  Ev.,  Sec.  1)  that  '' none  but  mathe- 
matical truth  is  susceptible  of  that  high  degree  of  evidence  called 
demonstrative,  which  excludes  all  possibility  of  error"  (and  of 
course  all  doubt)  in  the  ordinary  affairs  of  life.  We  do  not  require 
demonstrative  evidence  (that  is,  evidence  that  establishes  the  fact 
beyond  doubt)  because  it  is  not  consistent  with  the  nature  of  the 
subject ;  and  to  insist  upon  it  would  be  unreasonable  and  absurd. 
The  most  that  can  be  affirmed  of  such  things  is,  that  there  is  no 
reasonable  doubt  concerning  them.     The  true  question,  therefore, 
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in  trial  of  {^t  is,  not  whether  it  is  possible  that  the  testimony  may 
be  false,  but  whether  there  is  sufficient  probability  of  its  truth — ^that 
is,  whether  the  facts  are  shown  by  competent  and  satisfactory  evi- 
dence, and  not  as  counsel  would  seem  to  insist,  that  the  facts  should 
be  proved  beyond  any  doubt. 

A.  O.  UlliSj  for  Appellants,  in  reply,  after  setting  out  the  stipu- 
lation of  counsel  and  other  matter,  said : 

The  third  and  onlj  real  point  in  the  brief  of  counsel  is  to  main- 
twn  tha  precisely  opposite  of  that  which  we  claim.  They  claim 
that  in  cases  of  this  character,  if  there  is  doiAt  as  to  whether  the 
parties  meant  what  they  said,  and  what  the  solemn,  written  deed  and 
acknowledged  instrument  clearly  meant,  then  the  Courts  lean  to  the 
right  of  redtunption^  while  we  maintain  precisely  the  opposite,  and 
assert  the  doctrine  of  the  Pennsvlvania  cases,  and  of  Feusier  v. 
Sneathf  in  our  Court,  that  if  there  is  doubt  as  to  whether  the  deed 
was  absolute  eo  instantly  Courts  universally  hold  that  the  instru- 
ment must  stand,  and  that  any  other  doctrine  is  unsafe,  unsus- 
tained,  untenable,  and  will  overthrow  all  the  safeguards  of  title 
and  send  us  all  adrift,  and  leave  us  uncertain  as  to  whether  we 
have  any  reliable  title  to  lands  or  not — ^leaves  all  to  the  memory  of 
men,  and  nothing  to  solemn,  deliberate,  written  agreement. 

By  the  Court,  Lewis,  J. 

The  doctrine  that  an  absolute  deed,  when  given  as  security  for  a 
loan  of  money,  will  be  treated  as  a  mortgage  in  equity,  and  a  recon- 
veyance decreed  to  the  debtor  upon  payment  of  the  debt,  is  now 
very  well  established  by  the  authorities.  This  doctrine  of  the 
equity  Courts,  it  is  said,  is  not  opposed  to  the  rule  of  law  that 
parol  evidence  is  inadmissible  to  contradict  or  vary  a  written  instru- 
ment ;  for  when  a  deed  absolute  is  decreed  to  be  a  mortgage  it  is 
done  not  upon  evidence  contradicting  the  written  instrument,  but 
upon  proof  of  such  facts  and  circumstances  as  will  create  an  equity 
superior  to  the  deed  itself.  Thus,  if  it  be  shown  that  the  grantor 
was  induced  by  a  promise  of  reconveyance  to  execute  an  absolute 
deed  as  security  for  a  loan,  the  proof  of  that  fact  would  not  neces- 
sarily contradict  the  letter  of  the  deed,  but  it  would  establish  an 
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equity  of  redemption  in  favor  of  the  grantor ;  and  so  a  deed  abso- 
lute on  its  face  would  be  controlled  in  its  operation  not  by  evidence 
contradicting  its  terms,  but  by  means  of  an  equity  superior  to  the 
instrument.  (^Note  to  Thomburgh  v.  Baker,  Leading  Cases  in 
Equity,  873.) 

But  in  all  cases  of  this  kind  when  the  defendant  by  his  answer 
denies  the  facts  by  which  it  is  sought  -to  control  the  operation  of  an 
absolute  deed,  the  proof  on  behalf  of  the  plaintiflF  must  be  clear, 
satisfactory  and  convincing.     A  bare  preponderance  of  evidence 
ought  not  to  be  suflScient  to  defeat  the  natural  effect  of  an  instru- 
ment deliberately  and  freely  executed.     There  is  at  least  a  strong 
presumption  that  persons  intend  that  which  is  the  necessary  or  nat- 
ural effect  of  any  instrument  voluntarily  executed  by  them.     When 
an  absolute  deed  is  given  by  a  person  of  sound  mind,  it  is  to  be 
presumed  that  the  grantor  intended  to  make  an  indefeasible  con- 
veyance.    If,  therefore,  one  who  has  executed  such  instrument  seeks      > 
to  give  it  an  effect  different  from  that  which  would  naturally  result       i 
from  its  terms,  it  is  but  just  that  he  should  be  required  to  produce       < 
convincing  proof  of  the  facts  and  circumstances  which  are  to  pro- 
duce that  result. 

The  Courts,  too,  have  always  been  very  reluctant  to  interfere 
with  or  set  aside  the  legal  title  to  real  property ;  and  indeed  it  is 
safe  to  say  they  never  do  so  except  when  the  evidence  upon  which 
they  act  is  perfectly  satisfactory,  afler  giving  to  the  muniments  of 
such  title  due  weight  and  consideration.  In  cases  of  this  kind, 
therefore,  the  right  to  redeem  is  decreed  only  upon  proof  which 
leaves  no  doubt  upon  the  mind  as  to  the  justice  of  such  decree.  In 
the  case  of  Franklin  v.  RoherU,  (2  Iredell,  Eq.  R.  560)  this  lan- 
guage is  used  by  the  Court :  "  When  the  answer  denies  the  right 
of  redemption,  the  proofs  must  be  clear,  consistent  and  cogent, 
composed  of  circumstances  incompatible  with  the  idea  of  an  abso- 
lute purchase,  and  leaving  no  doubt  on  the  mind.  So  in  the  note 
to  Thomburgh  v.  Baker,  mpra,  it  is  said :  "  The  evils  which 
this  course  of  decision  might  otherwise  produce  are  diminished  or 
obviated  by  the  well-settled  rule  of  equity,  which  requires  those  who 
seek  to  control  a  written  instrument  to  make  out  their  case  by  clear 
and  convincing  proofs,  and  will  refuse  to  make  a  decree  in  opposi- 
16 
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tion  to  the  denials  or  allegations  of  the  answer  in  response  to  the 
bill,  unless  they  are  overborne  by  the  testimony  of  more  than  one 
witness,  or  manifestly  at  variance  with  the  facts  and  circumstances 
disclosed  by  the  pleadings  and  evidence."  '^  When,"  says  Starkie, 
^'  a  party  at  the  time  of  executing  a  deed  pointed  out  a  mistake 
which  the  other  agreed  to  rectify  but  afterwards  refused  to  do  so, 
parol  evidence  of  the  fact  was  held  to  be  admissible  on  the  ground 
of  fraud.  Such  evidence  ought  not,  for  obvious  reasons,  to  be  al- 
lowed to  prevail  unless  it  amount  to  the  strongest  possible  proof. ^^ 
(3  Starkie  on  Evidence,  1019.  See  also  Stein  y.Shaek^  1  Watts 
and  Sergeant,  201.) 

Assuming  this  to  be  the  rule,  it  only  remains  to  determine  whether 
the  evidence  on  behalf  of  the  plaintiff  in  this  case  is  so  cogent  and 
convincing  as  to  leave  no  doubt  on  the  mind  that  she  is  entitled  to 
a  decree. 

In  our  judgment  the  testimony  is  not  only  not  sufficient  to  war- 
rant a  decree  in  favor  of  the  plaintiff,  but  is  overwhelmingly  in 
favor  of  the  defendants.  Before  referring  specially  to  the  evidence 
it  may  be  well  to  state  that  the  suit  is  brought  for  the  purpose  of 
obtaining  a  decree  adjudging  a  certain  absolute  deed,  executed  by 
the  plaintiff  to  the  defendant  Braden  in  the  month  of  June,  1866, 
to  be  a  mortgage,  and  giving  to  the  plaintiff  the  right  to  redeem 
the  premises  so  conveyed.  As  a  foundation  for  this  relief  it  is 
claimed  that  the  money  advanced  as  a  consideration  for  the  execu- 
tion of  the  deed  was  simply  a  loan,  to  be  repaid  at  the  end  of  three 
months  ;  and  that  Braden  agreed  at  the  time  of  the  conveyance  to 
reconvey  the  premises  upon  the  payment  to  him  of  the  money,  with 
interest,  and  that  the  plaintiff  was  induced  to  make  an  absolute 
deed  by  the  representations  of  Thompson,  who  it  is  claimed  pre- 
tended to  act  as  the  friend  of  the  plaintiff  in  the  transaction,  and 
persuaded  her  that  Braden,  being  an  honest  and  honorable  man, 
would  reconvey,  in  accordance  with  their  mutual  understanding ; 
that  Braden  was  Thompson's  friend,  but  entirely  unknown  to  the 
plaintiff  until  the  time  of  the  execution  of  the  deed.  It  is  also 
claimed  that  the  money  loaned  was,  in  fact,  furnished  by  Thomp- 
son— that  he  was  the  real  party  in  interest,  and  that  the  deed  was 
obtamed  solely  for  his  benefit.     The  land  in  question  having  been 
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conveyed  to  Elizabeth  J.  Thompson,  (the  wife  of  the  defendant,  J. 
M.  Thompson)  very  soon  after  the  conveyance  by  the  plaintiff  to 
Braden,  she  is  now  the  holder  of  the  legal  title — charged,  however, 
according  to  the  plaintiff's  testimony,  with  notice  of  the  nature  of 
the  conveyance  to  Braden,  and  the  circumstances  under  which  it 
was  made. 

It  may  be  conceded  that  these  facts,  if  supported  by  sufficient 
proof,  would  entitle  the  plaintiff  to  the  decree  sought  by  her ;  but 
as  we  have  already  stated,  the  great  weight  of  evidence,  even 
without  considering  the  deed,  is  upon  the  side  of  the  defendants. 
It  must  be  admitted  that  the  plaintiff  testifies  fully,  positively  and 
minutely  to  all  the  facts  necessary  to  support  her  case,  and  her 
evidence  is,  in  some  me^^ure,  corroborated  by  her  sister,  who  tes- 
tified in  this  manner  with  respect  to  the  agreement  to "  reconvey : 
"  I  was  present  at  the  time  of  the  execution  of  the  deed  of  the 
land  in  dispute,  by  plaintiff  to  the  defendant  Braden.  Besides 
plaintiff,  defendant  Braden  and  myself,  I  do  not  remember  of  any 
one  else  being  present  except  Mr.  Denson,  who  took  the  acknowl- 
edgment  of  the  deed,  and  the  defendant  J.  M.  Thompson.  I  do 
not  remember  that  anything  was  said  or  done  between  plaintiff  and 
Thompson  or  Braden .  at  the  moment  of  the  signing  of  the  deed. 
I  do  not  know  of  any  agreement  between  the  parties  relative  to 
tiie  subject  matter  of  this  suit,  entered  into  at  the  time  of  the  exe- 
cution and  delivery  of  the  deed.  Nor  do  I  know  of  any  agree- 
ment between  them  other  than  that  which  I  will  presently  mention." 

"  For  some  time  prior  to  the  time  of  the  execution  of  the  deed 
the  defendant  J.  M.  Thompson  was  in  the  habit  of  visiting  the 
plaintiff  and  myself  at  her  house.  He  professed  great  friendship 
for  us,  and  expressed  a  deep  interest  in  our  success  and  welfare. 
He  very  often  mentioned  the  Excelsior  Mines,  and  spoke  in  high 
terms  of  the  business  advantages  of  the  place ;  read  letters  to  us 
purporting  to  have  been  written  there ;  told  us  he  was  going  there, 
and  urged  us  to  go  also  and  commence  business,  and  proposed  to 
aid  us  when  there.  We  were  disposed  to  act  on  his  advice,  but 
had  not  the  means  to  justify  going.  We  so  informed  him,  and  he 
proposed  to  assist  us  in  that  respeet  also.  Thompson  told  the 
plaintiff  that  he  had  not  as  much  money  to  spare  as  she  wanted, 
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which  was  three  hundred  dollars,  but  that  there  was  a  man  who 
had  been  chopping  wood  for  him  who  could  raise  some  money,  and 
he  could  get  him  to  furnish  her  some.  He  thought  the  man  could 
raise  then  about  two  hundred  dollars — that  he  himself  would  ad- 
vance forty  dollars,  and  the  remaining  sixty  dollars  could  be  sent 
through  the  express,  and  that  they  would  give  a  note  for  that  sum. 
Thompson  said  he  had  lost  some  money,  I  don't  remember  how 
much,  and  that  it  had  made  him  very  cautious  about  his  money, 
and  that  he  would  have  to  have  very  good  security.  That  he  could 
get  the  man  to  take  the  land  in  question,  deeded  as  security,  but 
that  he  would  not  take  a  mortgage.  That  the  plaintiff  would. have 
to  give  him  a  deed,  and  when  she  paid  the  money  and  interest,  she 
w^ould  have  the  deed  back.  I  think  Thompson  gave  the  name  of 
Braden  for  the  man  he  spoke  of.  The  plaintiff  said  she  was  will- 
ing to  give  five  per  cent,  per  month  for  the  money.  I  told  plaint- 
iff that  Mr.  Thompson  was  our  friend,  and  persuaded  her  to  give 
the  deed.  Thompson  said  that  he  would  see  that  a  deed  would  be 
executed  by  Braden  to  her  when  she  paid  the  money  and  interest, 
and  would  stand  security  for  it.  Plaintiff  agreed  to  Thompson's 
proposition,  and  he  was  to  bring  the  man  Braden  the  next  day. 
The  next  day  Thompson  came  to  plaintiff's  l^ouse,  and  a  man  came 
with  him  whom  he  introduced  as  Mr.  Braden,. and  said  be  was  the 
man  he  had  spoken  of  who  was  to  loan  the  money.  Plaintiff  was 
at  the  time  ill,  and  confined  to  her  room.  Thompson  then  men- 
tioned the  subject  of  the  loan  and  deed.  I  don't  remember  the 
exact  language  he  used.  *The  plaintiff  then  asked  Braden  if  he 
would  let  her  have  the  money,  and  said  she  supposed  Mr.  Thomp- 
son had  told  him  all  about  the  arrangement.  He  said  Thompson 
had  told  him,  and  that  it  was  all  right.  Something  was  said  to 
which  I  paid  no  attention.  I  then  went  out  into  town,  and  when  I 
returned  I  found  Mr.  Denson  there,  and  the  deed  was  executed. 
About  the  time  of  my  return,  or  within  a  few  minutes  after,  Mr. 
Denson  left,  and  Thompson  and  Braden  remained.  Braden  said 
to  Mrs.  Bingham :  ^  As  soon  as  you  return  you  can  have  your  land 
back.' 

"  I  know  that  the  plaintiff  was  offered  six  hundred  dollars  by 
Mr.  Ellis,  an  attorney  of  Carson  City,  on  the  day  she  gave  the 
deed  to  Braden  -and  before  it  was  executed." 
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This  is  all  the  material  portion*  of  the  testimony  of  the  plaintiff's 
sister,  and  it  substantially  harmonizes  with  that  portion  of  the 
plaintiff's  testimony  bearing  upon  this  particular  subject. 

There  is  other  evidence  tending  to  show  that  Thompson  was  the 
person  really  interested  in  the  deed,  and  that  he  furnished  the 
money  advanced  to  the  plaintiff  by  Braden.  That  evidence,  how- 
ever, in  no  wise  tends  to  prove  that  there  was  any  agreement  by 
Braden  or  Thompson  to  reconvey  the  premises  to  the  plaintiff,  or  that 
the  money  furnished  was  a  loan.  *  It  simply  tends  to  prove  that 
Thompson  was  the  party  interested  in  obtaining  the  deed  and  that 
for  some  reason,  which  is  not  explained,  he  did  not  wish  it  to  be 
known.  Such  conduct  on  the  part  of  Thompson  no  more  tends  to 
prove  an  agreement  on  his  part  or  that  of  Braden  to  reconvey  ^to 
the  plaintiff,  than  it  does  to  establish  an  agreement  by  the  defend- 
ants to  pay  to  the  plaintiff  a  ^um  of  money.  The  ground  upon 
which  the  decree  is  sought  is  the  agreement  by  Braden  and  Thomp- 
son to  reconvey.  If  that  fact  be  established  by  clear  and  convinc- 
ing proof  it  is  conceded  the  plaintiff  should  recover,  but  every  am- 
biguous movement  in  the  conduct  of  the  defendant  Thompson  does 
not  necessarily  tend  to  establish  that  fact.  We  are  unable  to  see 
how  the  concealment  of  his  interest  in  the  transaction  between  the 
plaintiff  and  Braden  can  be  treated  as  proof  of  an  agreement  by 
Braden  to  reconvey.  Evidence  that  Thompson  was  the  real  party 
in  interest  was  of  course  admissible  for  the  purpose  of  charging 
the  legal  title  held  by  Mrs.  Thompson  with  the  equity  of  redemp- 
tion, but  it  certainly  does  not  in  tlie  remotest  manner  tend  to  es- 
tablish the  important  fact  that  the  absolute  deed  was  intended  as  a 
mortgage. 

The  evidence  with  respect  to  the  real  value  of  the  land  at  the 
time  of  the  conveyance  favors  the  proposition  that  the  deed  was 
not  intended  as  an  absolute  conveyance,  but  it  also  very  clearly  ap- 
pears that  the  real  value  could  not  be  realized  by  the  plaintiff  at 
the  time  she  executed  the  conveyance  and  needed  the  money. 
This  evidence,  together  with  the  testimony  of  the  plaintiff  and  her 
sister,  is  all  that  was  introduced  in  support  of  the  assumption  that 
the  deed  was  intended  as  a  mortgage ;  that  the  money  was  ad- 
vanced as  a  loan,  or  that  there  was  an  agreement  by  Thompson  or 
Braden  to  reconvey.  • 
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On  the  other  hand  the  deed  is  presented,  which  is  regularly  ac- 
knowledged by  the  plaintiff,  and  is  in  terms  an  absolute  conveyance. 
This  instrument  itself,  to  say  the  least,  counterbalances  the  plaint- 
iff's testimony. 

The  defendant  J.  M.  Thompson  then  testifies  postively  that  no 
agreement  was  ever  entered  into,  and  that  no  conversation  ever 
took  place  between  the  plaintiff  and  himself  with  respect  to  recon- 
veying  the  land  in  question,  and  that  he  heard  no  such  conversa- 
tion, nor  knew  of  any  such*  agreement  between  plaintiff  and 
Braden.  Braden  also  testifies  that  no  such  understandmg  ever 
existed  between  himself  and  the  pluntiff,  and  that  not  a  word-  was 
said  prior  to  or  at  the  time  of  the  execution  of  the  deed,  about 
a  reconveyance  of  the  land,  or  the  money  advanced  by  him  being 
a  loan.  He  says  that  when  he  handed  the  '^  money  to  the  plaint- 
iff she  remarked  that  it  was  a  very  small  sum  of  money  to  get  for 
a  place  that  had  cost  her  so  much."  These  -witnesses,  in  their 
testimony,  very  minutely  detail  all  the  circumstances  connected 
with  the  execution  of  the  deed  and  the  conversation  which  took 
place  at  the  time,  and  flatly  contradict  the  evidence  of  the  plaint- 
iff and  her  sister  with  respect  to  a  reconveyance.  Denson,  tlte 
officer  who  took  the  acknowledgment  and  who  is  referred  to  by  the 
plaintiff's  sister,  in  referring  to  the  time  of  the  acknowledgment, 
testified  in  this  manner :  ^^  We  were  all  near  enough  together  for 
me  to  hear  any  conversation  in  an  ordinary  tone  of  voice.  I  heard 
nothing  said  on  that  occasion  about  the  money  being  a  loan  or  the 
deed  being  a  mortgage  or  secifnty,  or  Braden  deeding  back.  I 
went  to  the  house  and  into  the  room  with  Thompson  and  Braden, 
and  we  all  came  away  together.  We  all  walked  out  in  company 
from  Mrs.  Bingham's  room  and  from  the  house." 

This  witness  also  clearly  contradicts  the  testimony  of  the  plaint- 
iff's sister  with  respect  to  the  conversation  between  Braden  and 
the  plaintiff  at  the  time  of  the  acknowledgment.  He  says  :  ^^  I 
heard  the  deposition  of  Mrs.  Walker  read  at  the  trial  of  the  other 
action  about  this  matter.  Nothing  was  said  at  this  interview  by 
Braden  to  any  person  about  wishing  to  treat  Mrs.  Bingham  better 
than  any  one  else  on  account  of  her  being  a  widow,  or  about 
Braden's  widowed  mother." 
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The  witness  Edwards,  on  behalf  of  the  defendants,  ^testified  in 
this  way : 

^^  I  saw  the  plaintiff  and  her  sister  at  the  International  Hotel,  in 
Virginia  City,  on  the  evening  of  July  5th,  1866,  and  had  a  conver- 
sation wiUi  Mrs.  Bingham  about  this  sale.  I  went  there  to  talk 
with  her  about  the  land,  at  the  request  of  Mr.  Ellis.  I  did  not 
then  know  that  she  had  deeded  it.  I  stated  to  her  that  Mr.  Ellis 
wished  to  purchase  it.  I  had  a  long  conversation  with  her  about 
the  matter.  *  Her  reply  to  me  was,*  that  he  was  too  late ;  that  she 
had  already  sold  the  land.  I  think  she  said  she  had  sold'  it  to 
Thompson,  but  I  am  not  certain  about  that.  She  stated  distinctly 
to  me  that  the  price  she  got  for  it  was  too  small.  She  was  sorry 
that  Ellis  had  not  made  the  arrangement  to  buy  it  before.  She 
said  she  had  sold  the  land  and  got  too  little  for  it,  but  Ellis  was 
too  late." 

The  witness  Mrs.  Rose  testified  that  in  September,  1866,  whilst 
stopping  at  the  defendant  Thompson's  house,  the  plaintiff  came 
there  and  inquired  for  Braden.  He  not  being  in,  she  stated  to  wit- 
ness that  ^^  she  wanted  to  see  him  ;  that  she  had  heard  he  wanted 
to  sell  the  land  conveyed  by  her  to  him,  and  she  wanted  to  see  if 
she  could  buy  it.  She  said  she  wanted  to  see  him  the  first  time 
he  came  to  Carson,  for  she  wanted  the  first  chance  to  purchase  it" 

Mr.  Ellis,  who  is  referred  to  by  plaintiff's  sister  as  having  offered 
to  purchase  the  land,  testified :  ''  I  know  the  parties  to  this  action. 
I  drew  the  deed  from  plaintiff  to  Braden.  I  saw  Mrs  Bingham  at 
her  house  oh  the  day  I  drew  the  deed  ;  she  talked  about  this  land, 
and  seemed  to  have  no  other  business  with  me.  She  said  she  was 
ftbput  to  sell  the  land  to  Braden  for  three  hundred  dollars.  I  told 
her  I  was  advised  of  it ;  that  I  had  drawn  the  deed.  I  asked  her 
if  she  intended  to  take  that  sum  for  it;  she  said  yes,  unless  she  could 
get  more.  She  asked  me  if  it  was  worth  more.  I  told  her  I 
thought  it  worth  twice  that,  but  that  she  knew  her  own  necessities 
better  than  I ;  and  I  was  unadvbed  whether  it  would  bring  more  in 
the  market.  She  then  wanted  me  to  buy  it.  Offered  it  to  me  for 
five  hundred  dollars — two  hundred  and  fifty  down,  and  the  balance 
in  ninety  days.  I  declined  to  do  it,  for  two  reasons : — ^first,  I  did 
not  have  the  money ;  and  secondly,  Mr.  Braden  was  already  nego- 
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tiatiQg  for  it.  I  made  her  no  offer  for  the  land. .  I  discouraged 
her  selling  the  land.  She  told  me  she  would  do  no  more  about 
the  land  until  Monday.  I  first  ascertained  that  she  had  sold  on 
the  Friday  of  the  next  week." 

In  a  letter  written  by  the  plaintiff  to  Ellis,  dated  July  22d,  1866, 
and  introduced  in  evidence,  this  passage  occurs :  ^'  I  met  Mr.  Ed- 
wards in  Virginia.  He  said  you  were  offered  more  for  the  rancb 
by  another  person.  Is  it  true  ?  If  so,  what  anK)unt  w£S&  offered  ? 
I  have  regretted  the  trade  more  than  once^  and  my  private  opinion 
w,  I  have  been  very  much  swindled.^^  If,  with  all  this  testimony  to 
support  it,  the  deed  in  this  case  can  be  decreed  a  mortgage,  and 
the  transaction  between  Braden  and  the  plaintiff  held  not  to  be  an 
absolute  sale,  then  indeed  does  the  title  to  real  estate  in  this  State 
stand  upon  the  most  precarious  and  insecure  foundation.  It  would 
be  as  well  to  do  away  with  all  written  instruments  in  the  convey- 
ance of  land,  and  let  the  tide  to  real  property  rest  exclusively  upon 
fickle  recollection,  vague  surmises  and  hearsay  evidence. 

That  consideration  and  weight  which  the  Courts  so  universally 
^ve  to  solemnly  executed  instruments  conveying  the  title  to  real 
property  should  not  be  overcome  by  an  appeal  ad  misericordiam^ 
or  the  bare  cry  of  fraud.  Proof  so  cogent,  weighty  and  convincing 
as  to  leave  no  doubt  upon  the  mind,  ought  alone  to  overcome  them. 

We  know  of  no  process  of  reasoning  by  which  it  can  be  main- 
tained that  the  evidence  on  behalf  of  the  plaintiff  in  this  case  meets 
this  stringent  requirement  of  the  Courts  iii  cases  of  this  kind.  It 
is  very  evident  the  Judge  below  did  not  give  to  the  deed  that 
weight  as  evidence  which  should  have  been  given  to  it. 

We  have  not  considered  the  preliminary  points  made  by  the  at* 
tomeys  for  respondent  in  this  Court,  because  they  are  fully  cov- 
ered, and  the  objections  obviated,  by  the  stipulation  entered  into  by 
the  respective  counsel. 

As  the  findings  of  fact  are  not  warranted  by  the  evidence,  they 
are  set  aside,  as  also  the  decree  ;  and  the  Court  bebw  is  directed 
to  dismiss  the  bill. 

Bbatty,  C.  J.,  did  not  participate  in  the  foregoing  decision. 
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THE  STATE  OF  NEVADA  ex  rel.  S.  H.  WALL,  Relator, 

V.  H.  G.  BLASDEL,  Respondent. 

Right  op  State  to  Sixteenth  and  Thirty-sixth  Sections.  Under  the  laws 
of  the  United  States,  the  State  became  entitled  to  the  sixteenth  and  thirty-sixth 
sections  of  the  public  land  (except  such  as  were  subject  to  previous  preemp- 
tion rights  and  mineral  lands)  as  fast  as  they  were  segregated  by  surveys  and 
the  surveys  approved. 

Stat^  Lanos  subject  to  Sale.  By  the  Act  of  April  2d,  186Y,  (Statute  of 
1867,  165)  an  intention  was  manifested  by  the  State  to  sell  such  public  lands 
as  the  sixteenth  and  thirty-sixth  sections,  vested  in  it  without  selection,  as  well 
as  lands  it  was  authorized  to  select. 

Of  what  Lands  Regents  might  fix  Prick.  Under  the  Act  of  April  2d,  1867, 
(Statutes  of  1867,  165)  the  Board  of  Regents  were  authorized  to  fix  the  price 
of  the  public  land  in  but  one  instance,  and  that  was  when  the  lands  had  previ- 
ously been  selected  in  lieu  of  sixteenth  and  thirty-sixth  sections. 

Sixteenth  and  Thirtt-sixth  Sections  subject  to  entry  at  Minimum  Price. 
Under  the  Act  of  April  2d,  1867,  (Statute  of  1867,  165)  the  sixteenth  and 
thirty-sixth  sections  belonging  to  the  State,  which  were  not  applied  for  by 
actual  settlers  within  six  months  after  the  passage  of  the  Act,  became  subject 
to  entry  at  the  minimum  price,  which  was  $2.50  per  acre  for  land  within 
twenty-five  miles  of  the  Pacific  Railroads,  and  $1.25  per  acre  for  other  land. 

Selected  Land  only  subject  to  Bids.  Section  6  of  the  Act  of  April  2d,  1867, 
(Statutes  of  1867,  165^  providing  for  the  sale  of  public  lands  to  th^  highest 
bidder,  refers  only  to  such  lands  as  are  selected  by  the  State,  as  provided  in 
Sections  4  and  5  of  the  Act,  and  not  to  sixteenth  and  thirty-sixth  sections, 
which  vest  in  the  State  without  selection. 

FreSmption  Rights  to  Selected  Land.  Under  Section  6  of  the  Act  of  April 
2d,  1867,  (Statutes  of  1867,  165)  a  settler  on  public  land  selected  for  the  State 
has  for  six  months  after  selection  a  preferred  right  to  purchase  at  the  minimum 
price,  notwithstanding  the  fact  that  more  may  have  been  offered  by  one  not 
the  first  occupant. 

The  Supreme  Court  cannot  enact  a  Statute.  The  Supreme  Court  may  hold  a 
statute  or  part  of  a  statute  null  and  of  no  effect,  but  it  cannot  repeal  it  and 
raact  another  in  its  place. 

Interpretation  of  Statutes.  A  statute  cannot  be  interpreted  to  mean  what  it 
does  not  express,  and  what  it  is  evident  it  was  not  intended  to  express. 

This  was  an  application  to  the  Supreme  Court  for  a  writ  of  vnan- 
damtis  to  be  directed  to  the  Hon.  H.  G.  Blasdel,  requiring  him,  as 
Governor  of  the  State,  to  sign  a  patent  for  the  sale  of  certain  pub- 
lic land,  being  the  south  half  and  the  northeast  quarter  of  the  north- 
east quarter  of  section  sixteen  in  township  fifteen  north  in  Range 
nineteen  east  of  Monte  Diablo  meridian.    The  relator  set  forth  in 


242  SUPREME  COURT  OF  NEVADA,  1868. 

Wall  V.  Blaedel. 

his  petition,  among  other  things,  that  the  section  was  surveyed  by 
the  United  States  Government  on  or  about  July  3d,  1865,  and 
that  the  plat  of  such  survey  was  filed  in  the  proper  land  office ; 
that  no  person  claimed  or  presented  any  claim  or  demanded  any 
right  of  entry  of  such  section  within  six  months  of  the  survey,  or 
within  six  months  after  the  passage  of  the  Act  of  April  2d,  1867, 
and  that  no  person  except  himself  ever  demanded  or  sought  to  pur- 
chase the  portion  of  the  section  above  mentioned.  The  petition 
proceeded  to  set  forth  the  steps  taken  by  the  relator  to  secure  a 
patent,  and  the  refusal  of  Governor  Blasdel  to  sign  it,  substantially 
as  stated  in  the  opinion. 

The  respondent  filed  an  answer  admitting  most  of  the  allegations 
of  the  petition,  and  calculated  chiefly,  if  not  exclusively,  to  present 
for  adjudication  questions  of  law  arising  under  the  Act  of  April 
2d,  1867. 

Samuel  (7.  Benson^  for  Relator. 

The  only  question  to  be  considered  is  the  proper  construction  of 
the  Act  of  April  2d,  1867,  entitled  "An  Act  to  provide  for  the  se- 
lection  and  %ale  of  lands  granted  by  the  United  States  to  the  State 
of  Nevada."  The  title  of  the  Act  embraces  all  the  lands  granted 
to  the  State,  without  any  reservations,  and  section  one  makes  this 
intention  more  manifest  by  expressly  including  sixteenth  and  thirty* 
sixth  sections.  The  Act  provides  for  the  selection  and  sale  of  such 
lands.  The  sixteenth  and  thirty-sixth  sections  are  absolutely  granted 
by  such  designation  that  no  selection  is  to  be  made,  and  all  that  re- 
mains to  be  done  is  the  survey,  which  segregaies  or  ascertains  the 
locality  of  such  lands.  Then  the  Act  under  consideration  cannot 
be  said  to  provide  for  the  selection  of  such  sections,  and  they  being 
expressly  included  in  the  purview  of  the  Act,  it  must  refer  to  their 
sale. 

The  first  and  main  object  of  construction  of  a  statute  is  to  ascer- 
tain the  intention  of  the  Legislature.  (^Brovm  v.  Bavis^  1  Nev. 
409.) 

Section  12  says :  "  Lands  selected  prior  to  the  passage  of  this 
Act,  in  lieu  of  the  sixteenth  and  thirty-sixth  sections,  shall  be  sold 
as  the  sixteenth  and  thirty-sixth  sections,"  etc.     If  the  sixteenth 


SUPREME  COURT  OF  NEVADA,  1868.  243 

Wall  «.  Blaedel. 

and  thirty-sixth  sections  are  not  intended  to  be  sold,  then  this  por- 
tion of  the  law  is  nugatory,  and  means  nothing.  Laws  should  be 
so  construed  that,  if  possible,  every  part  may  stand. 

Section  11  provides  that  lands  in  the  sixteenth  and  thirty-eixth 
sections  that  have  been  actually  occupied  and  improved  may  be 
sold  to  '^  any  person  desiring  the  same,"  if  not  claimed  for  pur- 
chase by  the  actual  occupant  within  six  months  after  the  Act 
passed  or  after  survey.  What  reason  could  there  be  for  selling  the 
lands  of  defaulting  occupants,  unless  it  was  intended  to  sell  all  the 
lands  of  this  class  or  grant  ?  Again :  In  construing  statutes,  the 
Court  will  look  at  the  evil  sought  to  be  remedied  or  good  to  be 
gsuned,  and  then  at  the  remedy  provided  or  means  employed  to 
accomplish  the  end.     '^  The  reason  and  object  are  a  clue  to  the 

(  Watervleit  Turnpike  Co,  v.  McKean^  6  Hill,  616  ;  People  v. 
iMurance  Co,,  15  Johns.  358  ;  Dresser  v.  Brooks,  3  Barb.  429 ; 
Bac.  Abr.  tit.  Stat.  1, 1  Kent's  Com.  462.) 

The  intention  of  the  law  to  sell  the  sixteenth  and  thirty-sixth 
sections  being  established,  the  question  next  arises :  ^'  Does  the 
Act  provide  a  means  of  carrying  that  intention  into  effect  ?"  Clear* 
ly  it  does,  and  in  the  following  words : 

1st.  Upon  written  application  of  an  individual,  the  State  will 
select  and  sell  land — Sec.  5. 

2d.  Lands  selected  by  the  Register  and  Board  of  Regents  at 
^eir  own  instance,  must  be  advertised  for  sealed  proposals — Sec.  6. 

3d.  In  certain  cases  after  lands  have  been  advertised,  they  may 
be  sold  by  private  entry  ;  and  Section  8  establishes  the  entire  mo- 
dus  operandi  of  makmg  private  purchases  or  entries. 

The  mode  of  sale  applies  to  ^^  all  applications  to  purchase,"  and 
includes,  in  its  provisions,  all  lands  subject  to  private  sale.  Lands 
in  the  sixteenth  and  thirty-sixth  sections  are,  without  advertisement, 
in  the  same  condition  as  selected  lands  aftier  advertisement  and  no 
bids  offered — the  principal  reason  of  advertisement,  of  selected 
lands,  namely  :  that  the  people  may  know  the  lands  that  belong  to 
the  State,  not  applying  to  sixteenth  and  thirty-^th  sections  which 
are,  by  public  law,  declared  to  belong  to  the  State. 

Private  entry  or  purchase  is  the  most  general  mode,  under  the 
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statute,  of  disposing  of  lands,  no  other  mode  (save,  perhaps,  by 
land  warrants,  which  have  never  been  issued)  applying  to  more 
than  a  single  case  or  class,  and  the  conclusion  must  be,  that  if  the 
sixteenth  and  thirty-sixth  sections  are  to  be  sold,  they  must,  in  the 
absence  of  any  special  mode,  be  disposed  of  under  the  general  pro- 
visions of  Section  8. 

For  the  purposes  of  this  proceeding,  we  will  admit  that  ^e  six- 
teenth and  thirty-sixth  sections  are  selected^  as  soon  as  authorita- 
tively surveyed.  But,  selection  and  sale— not  selection  alone — are 
the  main  objects  of  the  Act  of  April  9th,  1867.  How  are  they 
to  be  sold  ?  Is  there  a  different  mode  provided  in  the  Act  for 
their  sale,  from  that  furnished  for  the  sale  of  selected  lands  in  satis- 
faction of  other  grants,  and  if  yea,  where  in  the  Act  is  it  found, 
in  either  express  language,  or  reasonable  inference  or  intend- 
ment ? 

Section  6  of  the  Act  provides  that  the  Register  is  to  ^'  prepare 
a  list  containing  a  brief  description  of  the  land  selected  during  the 
previous  month  in  each  county,  and  furnish  a  copy  of  such  list  to 
the  County  Surveyor,  who  shall  file  the  same,  and  also  mark  them 
on  the  township  plat  in  his  office."  Are  sixteenth  and  thirty-sixth 
sections  which  were  surveyed,  and  thereby  selected  "  during  the  pre- 
vious month,"  to  be  left  out  of  these  lists  ?  The  Act  does  not  so 
provide ;  and  if  it  did,  would  provide  a  foolish  thing,  unless  it 
somewhere  else  provided  a  plain  and  specific  mode,  different  from 
that  laid  down  in  Sections  6,  7  and  8  for  selling  them ;  for  sale  of 
the  lands  of  the  State  and  getting  the  money  for  them  are  the 
grand  results  aimed  at  in  the  Act. 

The  provisions  of  the  law  requiring  notices  to  be  furnished  by  the 
Register,  and  posted  by  the  respective  County  Surveyors,  for 
^^  sealed  proposals  for  the  purchase  of  any  such  lands,"  etc., 
mean,  that  sealed  proposals  shall  be  advertised  for  the  purchase  of 
any  unsettled  and  unoccupied  lands  of  the  State,  no  matter  how 
selected,  subject  to  sale  ;  and  that  until  so  advertised  no  such 
land  can  be  sold  at  private  sale. 

Should  the  construction  contended  for  by  the  relator  prevail, 
land  in  a  sixteenth  or  thirty-sixth  section  adjoining  and  of  equal 
value  in  all  respects  as  that  in  an  odd  section,  could  not  be  sold 
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for  more  than  double  the  minimum  price,  perhaps  not  that ;  while 
that  of  the  odd  sections  might  bring  from  two  to  ten  times  as  much, 
being  first  offered  to  the  highest  bidder.  Such  inequitable  and 
ruinous  policy  could  not  have  been  intended  by  just  and  sensible 
law-makers. 

By  the  Court,  Bbatty,  C.  J. 

This  is  a  petition  for  a  writ  of  mandamus  to  issue  out  of  this 
Court  for  the  purpose  of  compelling-  his  Excellency  H.  G.  Bias- 
del,  Governor  of  the  State,  to  sign  and  issue  to  relator  a  patent 
for  a  certain  piece  of  land.  There  appears  to  be  no  question  as 
to  the  character  of  the  land,  it  being  a  part  of  a  sixteenth  section ; 
no  question  as  to  priority  of  rights,  there  being  no  other  claimant 
for  the  land  ;  but  the  simple  and  only  question  is,  has  the  relator 
taken  the  proper  steps,  or  caused  the  proper  proceedings  to  be 
had,  to  enable  him  to  obtain  the  State's  right  to  this  land.  The 
proceeding  is  an  amicable  one,  his  Excellency  only  hesitating  to 
grant  the  patent  because  of  a  doubt  in  his  mind  as  to  whether 
those  steps  have  been  taken  which  would  authorize  him  to  sign  and 
deliver  the  patent  to  the  relator. 

The  relator  shows,  (and  these  facts  are  not  denied)  that  as  early 
as  1865  the  land  in  dispute  was  surveyed  by  United  States  au- 
thority, and  the  locality  of  Section  16  fixed.  That  no  person  has 
ever  occupied  the  land,  and  the  relator  has  only  hitherto  claimed 
it.  On  the  22d  of  November,  1867,  relator  made  written  appli- 
cation to  the  Register  to  purchase  it.  That  the  Register  found  no 
objection  to  the  sale  of  the  land,  and  gave  a  certificate  to  applicant 
in  due  form  as  to  the  application,  price  of  lands,  etc.  This  cer- 
tificate he  took  to  the  State  Treasurer,  paid  to  him  the  price  of  the 
land,  $2.60  per  acre,  took  a  triplicate  receipt,  and.  deposited  one 
copy  with  the  Controller  of  State  and  another  with  the  Register, 
who  thereupon  made  out  a  patent  in  due  form,  which  the  Gov- 
ernor refused  to  sign. 

The  question  now  is :  Did  the  relator  do,  and  cause  to  be  done, 
all  the  proper  preliminary  acts  to  entitle  him  to  a  patent  ?  This 
brings  us  to  an  examination  of  the  Act,  approved  2d  of  April, 
1867,  entitled  "  An  Act  to  provide  for  the  selection  and  sale  of 
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lands  granted  by  the  United  States  to  the  State  of  Nevada."  The 
first  sentence  of  the  first  section  of  the  Act  reads  as  follows : 

^'  For  the  purpose  of  selecting  and  disposing  of  the  lands 
granted  by  the  United  States  to  the  State  of  Nevada,  including 
the  sixteenth  and  thirty-sixth  sections,  and  those  selected  in  lieu 
thereof,  in  accordance  with  the  terms  and  conditions'of  the  several 
grants  of  lands  by  the  United  States  to  the  State  of  Nevada,  a 
State  Land  Office  is  hereby  created  of  which  the  State  Surveyor 
General  shall  be  ex  officio  Register." 

As  the  laws  of  the  United  States  then  stood,  the  State  of  Nevada 
was  entitled  to  all  sixteenth  and  thirty-sixth  sections  of  the  public 
lands,  (unless,  perhaps,  those  which  had  been  previously  occupied  by 
settlers  or  preemptioners  and  the  mineral  lands)  as  fast  as  they 
were  segregated  by  survey,  and  the  surveys  affirmed.  The  State 
also  had  the  right  to  select  certain  other  lands,  and  by  selection  to 
acquire  a  title  ;  but  the  sixteenth  and  thirty-sixth  sections  vested 
immediately  after  survey  in  the  State  without  selection.  This  first 
section  then  clearly  shows,  when  viewed  by  the  light  of  surround- 
ing circumstances,  not  only  an  intention  to  sell  selected  lands,  but 
also  to  sell  lands  which  vested  in  the  State  without  selection. 

Section  8  points  out  how  applications  to  purchase  the  State 
lands  may  be  made,  and  what  steps  are  to  follow  such  application. 
That  section  is  in  these  words :  ^^  All  applications  to  purchase  shall 
be  made  in  writing,  and  be  signed  by  the  applicant,  or  his  agent, 
and  shall  designate  the  tracts  applied  for,  the  number  of  acres, 
and  shall  be  presented  to  the  Register,  who,  if  there  is  no  valid 
objection  to  the  sale  of  the  land,  shall  ^ve  to  the  applicant  a  cer- 
tificate, stating  the  name  and  residence  of  the  applicant,  the  desig- 
nation, the  number  of  acres,  and  price  of  the  tract ;  and  on  pre- 
sentation of  such  certificate  to  the  Treasurer  he  shall  receive  tlie 
purchase  money,  and  receipt  for  the  same  in  triplicate,  one  of 
which  shall  b%  filed  with  the  State  Controller ;  and  on  one  of  such 
receipts  being  filed  with  the  Register,  the  purchase  shall  be  per- 
fected, and  the  proper  entry  as  to  such  sale  made  upon  the  books 
and  maps  of  this  office.  On  the  first  Monday  of  each  month  the 
Register  shall  certify  to  the  Secretary  of  State  an  abstract,  show- 
ing the  particulars  of  all  the  sales  dunng  the  previous  month. 
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The  title  of  the  State  to  the  lands  so  sold  shall  be  conveyed  to 
the  purchaser,  or  to  his  heirs  or  assigns,  by  patents,  free  of  charge, 
in  such  form  as  the  Board  of  Regents  shall  prescribe ;  *to  be  pre- 
pared by  the  Re^ster,  signed  by  the  Governor,  and  shall  have  the 
great  seal  of  the  State  affixed  by  the  Secretary  of  State,  and  shall 
be  countersigned  by  the  Register,  who,  with. the  Secretary  of  State, 
shall  keep  a  record  of  the  patents  issued." 

This  section,  it  will  be  observed,  does  not  prescribe  any  form  of 
application  except  so  far  as  it  relates  to  the  description  of  the  land. 
It  does  not  state  at  what  price  the  offer  is  to  be  made,  nor  for  what 
character  of  lands.  The  certificate  of  the  Register  is,  however, 
to  state  the  price.  From  this  it  would  appear  that  the  price  of  the 
land  i^  considered  fixed  by  law  by  some  act  of  some  board  or  tri- 
bunal connected  with  the  Land  Office,  or  is  to  be  fixed  by  the  arbi- 
trary will  of  the  Register.  We  cannot  conceive  that  it  was. in- 
tended to  leave  the  price  to  the  will  of  the  Register.  Therefore 
we  presume  the  Legislature  understood  the  price  as  fixed  by  law, ' 
or  else  that  it  would  be  fixed  by  the  Board  of  Regents  provided 
for  in  the  Constitution  of  the  State,  and  frequently  referred  to  in 
this  Act.  That  Board  of  Regents  do  not  appear  to  be  authorized 
to  fix  the  price  of  land  in  but  one  instance.  That  is  where  the 
lands  have  heretofore  (that  is  before  the  passage  of  the  Act  of 
2d  of  April,  1867)  been  selected  in  lieu  of  sixteenth  or  thirty- 
sixth  sections,  and  these  lands  are  in  possession  of  occupants. 
Then  we  must  look  to  some  other  part  of  the  law  to  find  the  price 
at  which  the  application  to  enter  or  purchase  may  be  made.  Sec- 
tion 11  provides  substantially  that  where  a  sixteenth  or  thirty-sixth 
section  shall  have  been  vested  for  more  than  six  months  in  the 
State,  and  more  than  six  months  shall  have  elapsed  after  the  pas- 
sage of  the  law,  and  no  application  for  its  purchase  is  made  by  an 
occupant,  then  the  same  shall  be  subject  to  entry.  Section  6  of 
the  Act  declares  that  the  minimum  price  of  land  within  twenty- 
five  miles  of  the  railroad  shall  not  be  less  than  $2.50  per  acre. 
Taking  these  two  sections  in  connection  with  Section  8,  it  appears 
that  the  sixteenth  and  thirty-sixth  sections  not  applied  for  by  actual 
settlers  within  the  six  months  prescribed  are  subject  to  entry. 
That  the  minimum  price  being  fixed  and  no  other,  they  must  be 
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subject  to  entry  at  that  price.  It  also  appears  that  one  desiring 
to  enter  must  apply  under  the  provisions  of  Section  8.  This  was 
certainly  done,  and  we  see  no  reason  so  far  as  these  three  sections 
are  concerned  why  the  relator  should  not  have  his  patent. 

But  it  is  contended  that  under  the  provisions  of  Section  6  a 
diflFerent  mode  of  purchase  or  entry  is  provided  for.  That  under 
that  section  lands  are  put  up  to  the  highest  bidder,  and  that  it  was 
the  intention  of  the  Legislature  that  all  lands  of  the  State  should 
be  disposed  of  to  the  person  who  would  bid  highest  for  them. 

Sections  4  and  5  provide  for  making  selections  of  land  in  the 
name  of  the  State  under  the  several  Acts  of  Congress,  allowing  her 
to  select  a  certain  number  of  sections  for  different  purposes.  Sec- 
tion 6  provides  for  disposing  of  these  selected  lands,  and  reads  as 
follows : 

'?  The  Register  shall,  on  the  first  Monday  of  each  month,  pre- 
pare a  list  containing  a  brief  description  of  the  lands  selected  dur- 
ing the  previous  month,  in  each  county,  and  shall  furnish  a  copy  of 
such  list  to  the  County  Surveyor,  who  shall  file  the  same,  and  also 
mark  them  on  the  township  plat  in  his  office.  The  Register  shall 
also  furnish  to  the  County  Surveyor  of  the  county  wherein  such 
lands  are  situated  a  sufficient  number  of  notices,  stating  therein 
that  sealed  proposals  for  the  purchase  of  any  such  lands  will  be  re- 
ceived by  the  Register  at  any  time  within  three  months  from  the 
date  of  such  notice,  and  that  said  proposals  will  be  opened  upon  the 
day  of  the  expiration  of  said  three  months,  at  the  Register's  office, 
by  the  Board  of  Regents,  and  when  there  is  no  opposing  applica- 
tion, the  person  applying  shall  be  allowed  to  enter  the  same ;  and  it 
shall  be  the  duty  of  such  County  Surveyor  to  properly  post  such 
notices  within  his  county.  Every  such  proposal  shall  state  the 
name,  residence,  and  post  office  address  of  the  applicant ;  the  de- 
scription according  to  their  designation  upon  the  United  States 
township  plats  of  the  trac'ts  applied  for;  the  number  of  acres,  and 
the  price  per  acre  oflfered,  which  shall  in  no  case  be  less  than  one 
dollar  and  a  quarter  per  acre ;  and  when  the  applicant  is  the  occu- 
pant, or  in  the  possession  of  such  lands,  the  dates  when  such  occu- 
pancy or  possession  commenced  shall  be  stated  under  oath.  An 
occupant  or  party  in  possesion  shall  have  a  preferred  right  to  pur- 
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chase  for  six  months  after  the  selection  by  the  State  of  the  lands 
occupied  or  possessed  by  him,  and  for  the  same  time  shall  have 
the  right  to  purchase  one  hundred  and  sixty  acres  at  the  minimum 
price,  except  it  be  double  minimum  land,  in  which  case  he  shall 
have  the  right  to  purchase  the  same  amount  at  double  minimum 
price.  If  the  Commissioner  of  the  General  Land  Office  shall  decide 
that  the  State  cannot  select  lands  within  the  limits  of  the  reserva- 
tion made  for  the  Pacific  Railroad,  then  the  Board  of  Regents 
may  select  one-half  the  amount  of  land  in  satisfaction  for  the  grant 
to  the  State,  and  the  price  of  said  land  shall  not  be  less  than  double 
the  minimum  price." 

Now  it  appears  to  us  this  section  only  refers  to  lands  selected 
under  the  preceding  sections, "for  several  reasons.  First,  it  requires 
the  Register  to  make  a  list  of  the  land  selected  within  the  previous 
month.  The  terms  dc^not  include  lands  which  may  have  vested  in 
the  State  without  selection.  Second,  those  selected  lands  have  to 
be  marked  on  the  township  plats  of  the  County  Surveyors  and 
notices  posted,  giving  a  list  of  them.  This  is  all  necessary  in  re- 
gard to  selected  lands,  otherwise  no  one  could  know  what  lands 
were  selected. 

But  all  persons  at  all  familiar  with  the  land  laws  of  the  country 
know  that  sixteenth  and  thirty-sixth  sections  are  State  lands,  and 
there  is  no  necessity  for  any  such  marking  or  notices.  Besides, 
there  is  an  almost  absolute  necessity  to  withhold  these  selected  lands 
from  entry  for  some  definite  period  after  selection.  If  that  was  not 
done,  many  frauds  would  be  perpetrated  on  actual  settlers.  For  this 
reason  they  are  kept  out  of  reach  of  entry  for  three  months  after 
notice  is  given  of  their  selection  by  the  State.  During  that  three 
months,  however,  they  are  offered  to  the  highest  bidder,  with  the 
proviso  in  effect  that  if  there  is  a  settler  on  the  land,  he  shall  have 
the  preferred  right  to  buy  at  $1.25  per  acre,  or  if  within  twenty- 
five  miles  of  the  railroad,  at  $2.50  per  acre,  notwithstanding  the  fact 
that  more  may  have  been  bid  for  the  land  by  one  who  was  not  the 
first  occupant.  If  there  is  no  occupant  on  the  land,  and  no  bid 
should  be  made  for  the  same  within  three  months  from  the  time  of 
notice  of  selection  of  these  lands,  they  would  probably  be  subject  to 
entry. 

17 
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This  section,  it  appears  to  us,  has  no  application  to  sixteenth  and 
thirty-sixth  sections,  and  these  sections  are  subject  to  entry  upon  the 
conditions  stated  in  Section  11,  and  if  subject  to  entry,  we  see  no 
way  in  which  entry  can  be  made,  except  as  done  by  the  relator. 

It  has  been  claimed  that  the  Act  of  Congress  making  some  of  the 
latter  grants  to  the  State  of  Nevada,  requires  those  lands  to  be  sold 
to  actual  settlers,  whilst  there  is  no  such  restriction  as  to  sixteenth 
and  thirty-sixth  sections,  and  that  therefore  the  method  of  sale  pre- 
scribed in  Section  6  would  be  in  contravention  of  the  Act  of  Con- 
gress if  applied  to  any  of  these  lands  selected  under  these  Acta. 
That  for  this  reason  the  section  should  be  held  to  apply  only  to 
sixteenth  and  thirty-sixth  sections,  and  those  selected  in  lieu  of  six- 
teenth and  thirty-sixth  sections.  This  Court  may  hold  an  Act  or 
part  of  an  Act  in  conflict  with  a  law  of  Congress  null  and  of  no  ef- 
fect. But  it  cannot  repeal  such  a  law  and  enact  another  in  lieu 
thereof  not  subject  to  the  same  objections. 

If  the  law,  as  passed,  is  valid,  it  must  be  enforced.  If  invalid, 
it  must  be  rejected.  We  cannot  interpret  a  law  to  mean  what  it 
does  not  express,  and  what  it  is  evident  it  was  not  the  intention  of 
the  Legislature  to  express.  The  Legislature  clearly  meant  that 
Section  6  should  apply  to  one  class  of  lands ;  we  cannot  enact  that 
it  shall  apply  to  another  class. 

The  writ  of  mandamus  will  issue,  in  accordance  with  the  prayer 
of  relator ;  and  it  is  so  ordered. 

Johnson,  J.,*did  not  participate  in  the  above  decision. 
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THE    STATE    OF   NEVADA,  Respondent,  v.   JOHN         ,«  «?} 

WRIGHT,  Appellant.  -2122? 

Assessment  of  Valuation  for  Rktf.nue  Purposes.  Where,  in  making  an  assess- 
ment on  real  estate  for  revenue  purposes,  a  dispute  arose  between  the  assessor 
and  owner  as  to  its  value,  and  tbe  assessor,  taking  away  the  sworn  statement 
of  the  owner  with  a  blank  lefl  for  the  value,  said  he  would  submit  the  dispute 
to  the  Board  of  Equalization,  and  afterwards  fiTled  the  blank  in  the  sworn 
statement  with  a  higher  valuation  than  was  admitted  by  the  owner,  and  the 
property  was  taxed  at  that  valuation,  and  the  owner  never  appeared  before  the 
Board  of  Equalization :  ffeldy  that  the  assessment,  though  not  entirely  regular, 
was  not  fraudulent,  and  that  a  judgment  for  the  tax  as  assessed  should  stand. 

Assessors  must  Receive  Sworn  Statements,  but  are  not  Bound  bt  Them.  It 
is  the  duty  of  an  assessor  to  receive  sworn  statements  of  the  value  of  prop- 
erty listed  for  taxation  as  the  owners  make  them,  without  dictation  as  to  what 
values  should  be  inserted;  but  he  is  not  bound  by  such  valuation,  and  if  he  thinks 
it  too  low,  it  is  his  duty  to  raise  it. 

Kemedt  FOR  Excessive  Valuation  by  Assessors.  If  an  owner  is  dissatisfied 
with  the  valuation  placed  upon  property  by  the  assessor,  his  remedy  is  by  an 
application  for  reduction  to  the  Board  of  Equalization. 

Iqnorantia  Legis  non  Excusat.    Every  one  is  bound  to  know  the  law. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

The  property  upon  which  the  tax  was  levied  consisted  of  a 
possessory  claim  and  improvements  in  Washoe  County,  being  por- 
tion of  sections  four,  nine  and  sixteen,  in  township  eighteen  north, 
in  range  twenty  east,  of  Monte  Diablo.  The  amount  of  the  judg- 
ment appealed  from  was  two  hundred  and  fourteen  dollars  and 
seventy-seven  cents,  and  thirty  dollars  and  forty  cents  costs. 

Wm.  Webster,  for  Appellant. 

Wallace  and  Flack,  for  Respondent. 

By  the  Court,  Beattt,  C.J. 

The  respondent  brought  suit  agmst  appeUant  for  an  amount  of 
money  alleged  to  be  due  for  taxes  on  a  certain  piece  of  real  es- 
tate. The  defense  was,  that  the  tax  on  this  real  estate  was  fraudu- 
lently  assessed,  and  therefore  the  defendant  was  not  liable  in  this 
action. 
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The  facts  appear  to  be,  that  the  acting  Assessor  of  Washoe 
County  went  to  defendant  in  his  field  where  he  was  at  work,  and 
demanded  a  list  of  his  taxable  property.  A  list  of  the  personal 
property  and  its  value  was  made  out,  a  blank  being  left  in  the  list 
for  the  description  and  value  of  the  realty.  This  list  was  sworn  to, 
with  blanks  left  therein.  The  description  of  the  real  estate  was 
left  blank,  because  defendant's  title  deeds  were  at  his  residence, 
some  distance  away  from  the  field,  when  the  blanks  in  other  parts 
were  filled  out.  The  Assessor  agreed  to  go  by  the  house,  get  the 
deeds  from  defendant's  wife,  and  fill  in  that  blank.  The  value  of 
the  real  estate  was  omitted,  for  another  reason.  Defendant  desired 
to  make  affidavit  that  it  was  worth  no  more  than  $2,500 — ^the  As- 
sessor was  unwilling  to  have  that  blank  filled  with  a  sum  less  than 


,500,  he  believing  that  to  be  the  true  value  of  the  land.  The 
Assessor  went  by  the  house,  got  the  descriptiQn  of  the  land  from 
deeds  produced  by  the  wife  of  the  defendant,  put  that  description 
down  in  a  memorandum  book,  and  the  price  on  the  same  book  he 
set  down  at  $5,500.  Subsequently  the  Assessor,  or  some  deputy 
in  his  office,  filled  up  the  blank  in  Wright's  affidavit,  but  getting 
the  description  and  value  upon  this  memorandum  book.  The  same 
description  and  value  were  also  entered  on  the  assessment  roll. 

When  the  Assessor  and  defendant  differed  about  the  value  of  the 
real  estate,  the  Assessor  said  he  would  submit  the  difference  in  dis- 
pute between  him  and  defendant,  Wright,  to  the  Board  of  Equali- 
zation. Wright  never  appeared  before  the  Board,  or  asked  to  have 
his  assessment  reduced.  He  seems  not  to  have  known  what  the 
assessment  was  finally  fixed  at  until  he  went  to  pay  his  taxes  in 
November,  when  he  refused  to  pay  the  tax  on  the  valuation  above 
$2,500  for  the  real  estate. 

The  Court  below  gave  judgment  for  the  entire  tax,  and  the  de- 
fendant appeals. 

The  grounds  on  which  appellant  relies  are,  that  the  Assessor 
acted  fraudulently  in  filling  in  the  blank  value  of  the  real  estate 
at  $5,500  instead  of  $2,500 ;  that  the  valuation  fixed  by  the  tax- 
payer by  his  oath  is  conclusive,  and  that  the  Assessor  could  not 
raise  the  valuation  above  the  amount  so  fixed.  That  it  was  im- 
proper in  the  Assessor  to  have  filled  up  the  blank  in  the  sworn  list 


SUPREME  COURT  OF  NEVADA,  1868.  253 


The  State  of  Nevada  r.  Wright. 


famished  by  Wright  with  $5,500  against  his  desire,  is  beyond 
question. 

He  wished  to  swear  it  was  only  worth  $2,500,  and  the  Assessor 
had  no  right  to  dictate  to  him  what  his  oath  should  be.  The 
amount  should  have  been  inserted  before  the  oath  was  administered. 
The  amount  should  have  been  put  down  at  what  Wright  desired  it 
to  be.  There  would  perhaps  have  been  no  impropriety  in  merely 
inserting  the  description  of  the  land  from  the  deeds  after  the  oath 
was  administered.  But  whilst  this  list  should  have  contained  the 
value  as  fixed  by  the  defendant,  it  was  perfectly  right  for  the  As- 
sessor, if  he  thought  the  valuation  fixed  in  this  statement  to  be  too 
low,  to  make  the  assessment  at  a  higher  figure.  (See  The  State 
of  Nevada  Y.  KruUschnitt,  decided  at  the  last  term  of  this  Court.) 
As  the  statement  of  defendant  was  not  binding  on  the  Assessor, 
tlie  mistake  in  filling  in  the  blank  in  this  case  did  no  harm,  and 
could  relieve  the  defendant  from  no  responsibility. 

The  only  thing  the  Assessor  did  to  mislead  or  injure  the  defend- 
ant was  to  say  that  he  would  submit  the  matter  of  valuation  on 
which  they  could  not  agree  to  the  Board  of  Equalization.  This 
may  have  lead  the  defendant  to  suppose  that  the  valuation  of  his 
real  property  would  not  be  put  at  a  higher  figure  than  $2,500 
without  the  express  direction  of  the  Board  of  Equalization,  and 
therefore  that  there  was  no  necessity  for  him  to  take  any  steps  on 
his  part  for  reducing  his  taxes.  It  would  certainly,  have  been 
better  if  the  Assessor  had  said  to  him  distinctly,  I  think  your  valu- 
ation too  low.  I  shall  assess  this  real  estate  at  $5,500,  and  if  you 
are  not  satisfied  you  ca{i  apply  to  the  Board  of  Equalization  when 
it  meets  to  reduce  this  assessment.  Still  we  do  not  think  this  care* 
less  or  inapt  remark  of  the  Assessor  can  be  held  to  amount  to 
fraud  on  the  defendant.  Had  the  Assessor  taken  the  affidavit  as 
proposed,  and  afterwards  raised  the  valuation  to  $5,500  on  his 
own  judgment  without  saying  a  word  to  defendant,  it  would  not 
have  vitiated  the  assessment.  Total  silence  would  certainly  have 
been  as  likely  to  mislead  as  the  remarks  that  were  made  by  the 
Assessor.  Every  one  is  bound  to  know  the  law.  The  defendant 
knew  the  Assessor  thought  the  property  was  worth  more  than 
$2,500,  and  therefore  ought  reasonably  to  have  inferred  that  the 
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assessment  would  be  put  at  a  high  figure.     If  he  was  not  satisfied 
with  a  higher  valuation  than  $2,500,  he  should  have  gone  before 
the  Board  of  Equalization  and  asked  a  reduction.     Failing  to  do 
so,  he  has  lost  his  remedy. 
Judgment  affirmed. 


IN    THE    MATTER    OP    TIMOTHY    G.     SMITH    AND 
OTHERS,  CLAIMANTS  OF  TOWN   SITE  PROPERTY. 

SuFFiciENCT  OF  Shkriff^s  Deed.  If  the  recitals  of  a  sherifiTs  deed  are  sufficient 
to  show  that  he  is  acting  in  his  official  character  and  by  due  authority  of  law, 
it  becomes  a  good  deed  upon  being  signed  and  delivered,  without  •  reference  to 
acknowledgment. 

Acknowledgment  of  Sheriff^s  Deed.  The  failure  of  an  acknowledgment  of  a 
sherifTs  deed,  which  is  otherwise  sufficient,  to  show  that  he  acknowledged 
it  as  sheriff,  does  not  render  it  invalid,  for  the  reason  that  the  deed  is  good 
without  acknowledgment. 

Parties  to  Suits  affecting  the  Legal  Title  to  Real  Estate.  Where  real 
estate  was  sold  by  the  sheriff  under  a  decree  foreclosing  a  mortgage  upon  it, 
and  subsequently  was  again  sold  by  the  sheriff  under  a  decree  foreclosing  a 
mechanic's  lien  upon  it  in  a  suit  commenced  after  the  first  sale  was  made, 
and  the  first  purchaser  was  not  made  a  party  to  the  second  suit :  Md^  that 
the  sheriff's  deed  under  the  second  sale  did  not  divest  or  affect  the  legal  title 
in  the  firat  purchaser. 

Proper  as  distinguished  from  Necessary  Parties.  In  a  suit  to  foreclose  a 
mortgage  on  real  estate,  the  holder  of  a  mechanic's  lien  attaching  prior  to  the 
mortgage  may  be  a  proper  party,  but  he  is  not  a  necesBary  party  to  pass  the 
legal  title  to  a  purchaser  under  the  decree. 

Recital  of  Assignment  in  Sheriff's  Deed.  The  recital  in  a  sheriff's  deed  made 
to  a  person  other  than  the  purchaser  at  the  sale,  of  an  assignment  by  the 
purchaser  to  such  person,  is  prima  fade  evidence  of  such  assignment 

Conveyance  of  Land  to  an  Administrator.  A  conveyance  of  land  to  which 
a  deceased  person  was  entitled  before  his  death,  to  his  administrator  as  such, 
puts  the  legal  title  in  the  administrator,  and  he  can  maintain  an  action  affect- 
ing it  as  such  holder  of  the  legal  title. 

Suprem'e  Court  will  not  Grant  Relief  to  Persons  not  Asking  it.  As  a 
general  rule,  an  appellate  court  will  not  set  aside  an  erroneous  judgment 
except  it  be  prejudicial  to  the  party  appealing;  it  will  not  interfere  for  the 
purpose  of  affording  relief  to  one  who  has  not  asked  relief. 

Erroneous  Judgment  Affirmed  where  Injured  Party  not  Complaining. 
Where  there  was  a  controversy  respecting  title  to  certain  real  estate  between 
Smith,  Martin,  and  Burwell,  and  the  judgment  of  the  court  below  was  in  favor 
of  Martin,  from  which  only  Smith  appealed ;  and  it  appeared  on  appeal  that 
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as  to  a  portion  of  the  land  Smith  had  a  better  right  than  Martin,  but  not  so 
good  a  right  as  Burwell :  Held,  that  the  judgment  should  be  affirmed. 
On  Petition /or  Rehearing : 
SriTS  AS  Notice  to  Persons'  kot  Parties.  Where  the  holder  of  a  junior  lien 
against  real  estate  commenced  suit  and  sold  it  under  his  decree,  and  after* 
wards — but  before  the  execution  of  a  sheriff  *s  deed-^the  holder  of  a  senior  lien 
commenced  suit,  without  making  the  purchaser  at  the  first  sale  a  party  :  Heldy 
that  the  second  suit  did  not  affect  the  right  of  the  purchaser  under  the  first  suit 
to  the  legal  title,  and  that  the  doctrine  of  lit  pendens,  so  far  as  it  applied  at  all, 
was  in  his  favor. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Onnsby  County. 

This  was  an  application  by  Timothy  G.  Smith,  Samuel  B.  Mar- 
tin, Lewis  Burwell — administrator  of  John  P.  Burwell,  deceased — 
and  Jennie  Y.  Thompson,  conflicting  claimants  under  the  Act  of 
January  31st,  1866,  (Statute  of  1866,  54)  to  receive  from  the 
Hon,  S.  H.  Wright,  Judge  of  the  Second  Judicial  District  and 
Trustee  of  the  town  site  of  Carson  City,  a  deed  to  a  portion  of 
block  eighteen  in  Proctor  and  Green's  subdivision  of  Carson  City. 
The  matter  was  tried  before  the  Hon.  N.  Harris,  Judge  of  the 
Third  Judicial  District,  who  for  the  time  being  occupied  the  bench  ; 
and  judgment  was  rendered  in  favor  of  S.  B.  Martin.  The  appeal 
was  taken  by  T.  G.  Smith  alone. 

Robert  M.  Clarke  and  George  A.  Noursej  for  claimant  Smith,  Ap- 
pellant. 

Thomas  E.  Hizydon,  for  claimant  Martin,  Respondent. 

JSUts  and  Sawyer^  for  claimant  Burwell. 

By  the  Court,  Beatty,  C.  J. 

In  the  year  1862,  Cheldic  &  Milne  were  in  possession  of  certain 
real  estate  in  the  town  or  city  of  Carson.  During  the  summer  of 
that  year  they  commenced  the  erection  of  a  building  on  their  lot. 
From  one  A.  Curry  they  obtamed  stone  to  place  in  the  walls. 
This  stone  Curry  commenced  furnishing  as  early  as  the  month  of 
June,  and  he  continued  to  furnish  stone  until  August  of  that  year. 
July  3d,  1862,  they  borrowed  some  money  of  one  I.  N.  Green, 
and  on  the  same  day  executed  a  mortgage  on  this  property  to  se- 
cure its  payment.     On  the  28th  day  of  October,  1862,  suit  was 
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brought  to  foreclose  this  mortgage.  The  defendants  in  that  suit 
were  Cheldic,  Milne,  and  G.  D.  Hall.  What  interest  Hall  had  in 
the  property  does  not  appear.  On  the  15th  of  November  a  de- 
cree of  foreclosure  was  filed,  and  in  due  time  an  order  of  sale 
issued.  On  the  15th  of  December  a  sale  was  made,  and  the 
plaintiiT  became  the  purchaser  of  the  property,  and  after  the  ex- 
piration of  six  months  a  deed  was  made  by  the  Sheriff  to  Samuel 
B.  Martin,  reciting  that  Green  had  assigned  his  certificate  of  sale 
to  said  Martin. 

Curry  had  on  the  7th  of  October,  1862,  before  the  filing  of  the 
bill  of  foreclosure,  filed  his  lien  on  the  same  property  for  stone 
furnished  in  building  the  stone  house  thereon.  On  the  5th  of 
January,  1862,  (some  three  weeks  after  the  foreclosure  sale  had 
taken  place)  Gurry  filed  his  bill  to  foreclose  his  mechanic's  lien. 
He  made  Cheldic,  Milne,  I.  N.  Green,  T.  G.  Smith,  and  G.  D. 
Hall  parties  to  this  proceeding,  but  before  service  of  summons  on 
them,  dismissed  the  case  as  to  Green  and  Smith.  In  the  month 
of  May,  1863,  before  Martin  obtained  his  Sheriff's  deed,  a  decree 
of  sale  was  rendered  under  the  mechanic's  lien  law.  An  order  of 
sale  was  issued,  and  in  due  course  of  time  a  sale  took  place.  T. 
G.  Smith  became  the  purchaser  at  this  sale.  On  the  14th  day  of 
May,  1864,  Smith  obtained  a  Sheriff's  deed  upon  the  purchase. 

At  some  time  subsequent  to  Martin's  obtaining  a  deed  for  this 
property  in  dispute  he  entered  into  possession,  and  for  a  consider- 
able period  of  time  he,  in  conjunction  with  one  J.  P.  Burwell,  kept 
possession  of  the  property.  Burwell  seems  to  have  had,  or  claimed, 
some  interest  in  connection  with  Martin.  What  was  the  nature  of 
that  interest  does  not  very  clearly  appear,  nor  is  it  now  important 
to  ascertain.  In  the  year  1864,  J.  P.  Burwell  died,  and  Lewis  Bui^ 
well  administered  on  his  estate.  The  administrator  set  up  some  cldm 
to  this  property,  or  part  of  it,  on  behalf  of  the  decedenti  This 
claim  was  either  admitted  to  be  just,  or  some  compromise  was  made 
by  which  Martin  deeded  a  portion  of  the  premises  in  dispute  to 
Lewis  Burwell  as  administrator  of  J.  P.  Burwell,  deceased.  Lewis 
Burwell  then  entered  into  and  held  possession  of  a  part  of  the 
premises  in  dispute,  and  Samuel  B.  Martin  the  remainder  of  the 
same,  for  a  considerable  period.     Finally,  T.  G.  Smith  borrowed 
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the  key  from  Burwell's  attorney  of  that  part  of  the  premises  which 
had  been  deeded  to  him,  (Burwell)  and  thus  obtained  access  to 
to  the  building,  the  possession  of  which  he  retained  up  to  the 
commencement  of  this  proceeding. 

The  land  now  in  dispute  continued  to  be  a  part  of  the  public  do- 
main up  to  the  7th  day  of  September,  1866,  when  it  was  patented  to 
the  District  Judge  of  the  Second  Judicial  District  in  trust  for  those 
having,  occupying,  possessing  or  being  entitled  to  the  possession  of 
the  same.  Under  the  provisions  of  a  State  law  directing  the 
method  of  executing  this  trust  by  the  District  Judge,  this  contro- 
versy arose.  The  question  to  be  determined  is,  to  whom  shaU  the 
District  Judge  deed  this  property  ?  The  second  section  of  the  State 
law  directing  the  mode  of  conveyance  and  the  rules  by  which  the 
rights  of  parties  are  to  be  determined,  reads  as  follows : 

"Any  such  corporate  authorities  or  Judge  holding  the  title 
to  any  such  land  in  trust,  as  declared  in  any  Act  of  Congress  now 
in  force,  or  hereafter  to  be  enacted,  shall,  by  a  good  and  sufficient 
deed  of  conveyance,  grant  and  convey  the  title  to  each  and  every 
block,  lot,  share  or  parcel  of  the  same,  to  the  person  or  persons  who 
shall  have,  possess,  or  be  entitled  to  the  right  of  possession  or  occu- 
pancy thereof,  according  to  his,  her,  or  their  several  and  respective 
right  or  interest  in  the  same,  as  they  existed  in  law  or  equity  at 
the  time  of  the  entry  of  such  lands,  or  to  his,  her,  or  their  heirs  or 
assigns ;  and  when  any  parcel  or  share  of  such  lands  shall  be  occu- 
pied or  possessed  by  one  or  more  persons  claiming  the  same  by 
grant,  lease,  or  sale  from  one  or  more  other  persons,  the  respective 
right  and  interest  of  such  persons  in  relation  to  each  other  in  the 
same,  shall  not  be  changed  or  impaired  by  any  such  conveyance. 
Every  deed  of  conveyance  to  be  made  by  such  corporate  authori- 
ties or  Judge,  pursuant  to  the  provisions  of  this  Act,  shall  be  so 
executed  and  acknowledged  as  to  admit  the  same  to  be  recorded." 

All  the  parties  here  derived  their  claims  from  one  common  souroe, 
to  wit,  Chedic  and  Mibe.  The  Court  below  held  that  Smith  could 
claim  nothing  because  of  some  supposed  defect  in  the  certificate  of 
acknowledgment  to  the  SherifiTs  deed  which  he  held ;  that  Burwell 
could  claim  nothing  because  he  claimed  as  administrator  of  J.  P. 
Burwell,  and  because  if  J.  P.  Burwell  had  any  right,  it  descended 
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not  to  the  administrator,  but  to  the  heirs,  and  that  the  heirs  not 
having  applied  for  the  deed,  their  rights  could  not  be  considered. 
The  Court  finally  made  an  order  directing  a  deed  for  the  whole  of 
the  land  to  be  given  to  Martin.  From  this  decree  Smith  only  ap- 
peals. Counsel  give  us  to  understand  that  Burwell  does  not  appeal 
because  there  is  no  dispute  between  Martin  and  Burwell.  That 
Martin  is  still  willing  to  make  g^od  his  conveyance  to  Burwell. 

The  first  question  which  presents  itself  to  the  Court  is  whether 
the  deed  to  Smith. is  defective.  We  can  see  no  defect  in  it.  The 
deed,  as  we  learn  from  the  findings  of  fact,  contains  all  the  neces- 
sary recitals  to  make  it  a  good  SheriflTs  deed.  The  defect  found  is 
that  the  officer  who  took  the  acknowledgment  does  not  certify  that 
he  acknowledged  it  as  Sheriffs  but  simply  as  an  individual  act. 
The  recitals  of  the  deed  determine  its  character,  and  if  these  are 
sufficient  to  show  that  the  Sherifi*  was  acting  in  his  official  character 
and  by  due  authority  in  making  the  deed,  it  became  a  good  deed 
the  moment  it  was  properly  signed  and  delivered.  It  would  have 
been  equally  good  if  it  had  never  been  acknowledged.  The  only 
advantage  of  an  acknowledgment  in  this  case  was  to  save  Smith  the 
trouble  of  introducing  other  evidence  to  show  its  execution.  It  is 
not  denied  that  the  acknowledgment  sufficiently  shows  that  the 
person  who  executed  the  deed  was  the  same  who  made  the  acknowl- 
edgment. This  was  all  that  was  required.  This  deed  was  suffi- 
cient to  give  Smith  any  right  which  he  could  derive  from  a  sale  and 
deed  under  the  Curry  decree. 

This  brings  us  then  to  consider  what  rights  were  acquired  by 
Martin  under  his  deed,  and  what  by  Smith  under  his.  It  is  not, 
we  think,  questioned  but  that  a  title  to  real  estate  derived  from  a 
sale  under  a  decree  of  a  competent  Court  having  jurisdiction  over 
the  subject  matter  and  the  parties  before  it,  is  good,  provided  any 
of  the  parties  before  the  Court  when  the  decree  was  made  had  the 
title.  Where  the  mortgagor,  after  executing  a  mortgage  sells  the 
fee  to  a  third  party,  it  has  been  held  that  a  foreclosure  and  sale, 
without  making  the  vendee  a  party,  could  not  deprive  him  of  his 
title.  But  these  decisions  rest  on  the  ground  that  when  a  mortgage 
is  executed  that  instrument  does  not  pass  the  title,  but  a  mere 
equity  to  the  mortgagee,  the  legal  title  still  remaining  in  the  mort- 
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gagor,  which  he  may  afterwards  sell  to  a  third  party.  That  a 
Court  of  equity  cannot  divest  the  legal  title  without  having  the 
owner  thereof  in  Court.  But  if  the  owner  of  the  legal  title  is  in 
Court,  we  apprehend  the  title  will  pass  under  a  decree  and  sale, 
although  all  the^  proper  parties  to  a  suit  in  equity  may  not  be  in 
Court.  When  Green  filed  his  bill  to  foreclose,  certainly  the  legal 
title  to  the  land  was  then  in  himself,  or  in  Chedic  and  Milne. 

As  they  were  all  parties  to  the  suit,  undoubtedly  a  decree  and 
sale  under  the  foreclosure  proceeding  passed  the  title.  But  at  the 
very  time  this  suit  was  instituted,  Curry  had  or  claimed  to  have 
a  lien  on  this  property,  and  was  not  made  a  party  to  the  proceed- 
ing. If,  then,  his  claim  was  good,  the  effect  of  the  sale  of  the , 
property  in  such  case  would  have  been  to  pass  the  legal  title,  but 
the  purchaser  would  have  only  acquired  thereby  a  title  subject  to 
the  lien.  Green,  then,  made  his  purchase  properly  on  the  fifteenth 
of  December  when  the  sale  took  place ;  at  that  time  Curry  only 
had  a  lien,  or  claimed  a  lien,  and  no  proceedings  were  instituted  to 
enforce  it.  Green's  purchase  being  good,  and  he  having  assigned 
that  interest  to  Martin,  Martin  took  it  subject  to  whatever  lien 
Curry  had.  Martin  subsequently  got  his  deed,  and  that  deed  for 
most  purposes  must  be  held  to  relate  back  to  December.  15th,  the 
day  the  bid  for  the  property  was  made.  No  suit,  then,  commenced 
after  that  date,  in  which  neither  he  nor  his  assignor  Green  were 
made  parties,  could  determine  the  right  of  Curry  to  assert  or  main- 
tain a  lien  on  the  property  which  Green  had  foreclosed  on  Decem- 
ber 15th.  It  follows  that  the  decree  made  against  Chedic  and 
Milne  alone  could  not  support  a  deed  to  carry  the  title  from  Mar- 
tin to  the  purchaser  under  the  Curry  decree.  What  equities,  if 
any,  were  acquired  by  Smith  under  this  decree  and  sale,  it  is  not 
worth  while  to  inquire.  It  is  sufficient  to  say  that  long  before 
Smith  got  his  deed,  Martin  had  acquired  the  legal  title  to  the 
premises,  and  Smith's  deed  did  not  divest  the  legal  title  of  Martin. 
Nor  could  Smith's  equity  at  most  have  been  more  than  a  right  to 
enforce  the  payment  of  the  Curry  lien  out  of  the  property  in  a 
proceeding  in  which  Martin  was  made  a  party,  and  allowed  to  de- 
fend and  contest  the  existence  of  the  lien.  No  such  suit  having 
been  instituted,  the  title  and  right  of  possession  remained  in  Mar 
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tin  until  he  parted  with  his  title  to  a  portion  of  the  ground  to  Bur- 
well  as  administrator. 

When  he  deeded  part  of  it  to  Burwell  as  administrator,  etc., 
there  is  no  doubt  but  that  Burwell  took  possession  of  the  premises 
deeded  to  him,  and  became,  and  still  is,  entitled  to  the  possession  of 
the  same. 

It  was  objected  on  the  trial  that  Martin  could  not  hold  under  the 
Sheriff's  deed,  or  derive  any  advantage  from  it,  for  the  reason  that 
the  Sheriff's  return,  and  perhaps  other  evidence,  showed  that  the 
sale  was  made  to  Green,  and  there  was  no  legal  evidence  of  any 
assignment  of  Green  to  Martin.  We  think  no  evidence  of  this 
fact  was  required,  but  the  recitals  of  the  Sheriff's  deed.  To  sup- 
port a  title  derived  from  a  Sheriff's  sale,  it  is*necessary  to  show 
the  judgment  or  decree,  and  the  order  of  sale. 

When  you  have  shown  the  judgment  and  an  execution,  or  order 
of  sale  placed  in  the  officer's  hands,  then  the  law  presumes  that  all 
the  recitals  contained  in  the  deed  made  in  pursuance  of  the  order 
of  sale,  are  true.  The  Sheriff  had  a  right  on  sufficient  evidence 
of  the  assignment  of  the  certificate  of  sale  to  make  the  deed  to 
Martin.  His  recital  yfBS  prima  facie  evidence  of  the  fact,  and  the 
deed  passed  the  title  as  effectually  as  if  Martin  had  been  the  origi- 
nal purchaser.  Nor  would  it  make  any  difference  whether  this 
assignment  of  the  certificate  by  Green  was  by  writing  on  the  cer- 
tificate itself  or  on  a  separate  piece  of  paper.  Nor  could  the  form 
of  the  assignment  be  material.  All  that  was  necessary  to  justify 
the  Sheriff  in  making  the  deed  to  Martin,  was  satisfactory  and  con- 
clusive proof  that  Green  had  transferred  the  benefit  of  his  pur- 
chase to  Martin. 

It  was  objected  to  Burwell's  claim,  that  he  only  appeared  in  his 
representative  capacity  as  administrator  of  J.  P.  Burwell — that  if 
J.  P.  Burwell  had  any  claim  to  the  land  upon  his  death,  it 
descended  to  his  heirs ;  that  the  administrator  could  not  claim  a 
conveyance  to  himself  of  what  the  law  would  decree  should  be 
deeded  to  the  heirs.  That  as  the  heirs  did  not  appear  in  the  case 
to  assert  their  claim,  the  Burwell  claim  could  not  be  asserted  or 
taken  notice  of  in  this  proceeding. 

This,  we  think,  was  a  mistaken  view  of  the  case.     The  title,  it 
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will  be  recollected,  vested  wholly  in  Martin.  If  J.  P.  Burwell  had 
any  claim,  it  was  a  mere  equity  derived  through  Martin.  Without 
stopping  to  inquire  what  Martin  should  have  done  in  the  premises, 
whether  he  should  have  conveyed  the  interest  to  which  J.  P.  Bur- 
well  had  acquired  an  equity  to  his  heirs  or  to  his  administrator,  we 
know  what  he  did  do — he  conveyed  it  to  Lewis  Burwell  as  adminis- 
trator. Such  a  conveyance  put  the  legal  title  in  Lewis  Burwell, 
and  he  had  a  right  to  hold  and  enjoy  the  possession  of  the  land. 
That  he  held  it  in  trust  for  the  payment  of  the  debts  of  decedent, 
asid  if  not  needed  for  that,  then  for  his  heirs,  there  can  be  no 
doubt.  But  this  trust  did  not  affect  his  legal  right  to  the  land. 
Nor  was  there  any  impropriety  in  styling  himself  the  administrator 
of  J.  P.  Burwell.  If  it  was  not  necessary  for  him  to  do'  so,  then 
it  was  but  surplusage,  and  did  no  harm. 

We  have  already  shown  that  Smith  derived  no  title  or  right  of 
possession  as  against  Martin  from  his  Sheriff's  deed,  nor  would  he 
derive  any  right  of  possession  as  against  Burwell,  by  obtaining  the 
possession  of  the  property  as  he  did  by  breach  of  faith,  in  making 
an  improper  use  of  the  key  borrowed  from  Burwell's  attorney.    , 

From  these  premises,  it  necessarily  results  that  the  order  should 
have  been  made  on  the  District  Judge  of  the  Second  Judicial  Dis- 
trict, to  make  a  deed  for  that  part  of  the  premises  in  dispute  to 
Samuel  B.  Martin,  and  for  the  rest  to  Lewis  Burwell,  as  adminis- 
trator of  J.  P.  Burwell,  deceased.  The  Judge,  however,  is  direct- 
ed to  deed  the  whole  to  Samuel  B.  Martin,  and  from  this  decree 
Burwell,  who  is  injured  thereby,  does  not  appeal,  but  Smith,  who 
is  not  injured,  does  appeal. 

The  question  then  arises,  what  shall  this  Court  do  in  such  case  ? 
As  a  general  rule  an  appellate  Court  will  not  set  aside  an  erroneous 
judgment  except  it  be  prejudicial  to  the  appellant.  It  will  not 
interfere  with  a  judgment  for  the  purpose  of  affording  relief  to  one 
who  has  not  asked  relief.  Under  this  rule  Burwell  would  be  ex- 
cluded from  asking  relief,  as  he  has  not  appeared  nor  complained 
of  the  injustice  done  him.  So  far  as  Smith  is  concerned,  he  would 
as  against  Martin  be  entitled  to  a  decree  for  a  portion  of  the 
property.  For  the  possession  even  of  a  naked  trespasser  is  good 
as  against  a  stranger  who  has  no  kind  of  claim  to  the  land  held  by 
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the  trespasser.  But  as  against  Burwell,  Smith  had  no  rights. 
All  three  parties,  Smith,  Burwell,  and  Martin,  were  before  the 
Coart.  Considering  the  title  and  claims  of  all,  Smith  had  no 
right  to  any  portion  of  the  property.  The  giving  the  whole  to 
Martin  was  a  wrong,  but  it  was  a  wrong  against  the  rights  of  Bur- 
well  ;  if  he  does  not  complain,  Smith  has  no  right  to  complain  for 
him. 

Judgment  affirmed. 

Johnson,  J.,  being  disqualified,  did  not  participate  in  the  above 
decision* 


ON  PETITION  FOR   REHEARING. 

By  the  Court,  Bbatty,  C.  J. 

The  appellant,  T.  6.  Smith,  asks  for  a  rehearing  in  this  case, 
and  whilst  counsel  admits  that  the  rule  of  law  as  to  necessary  par- 
ties to  a  foreclosure  suit  is  correctly  stated  in  the  opinion,  it  is 
contended  either  that  the  Court  made  a  mistake  as  to  the  facts  in 
this  case,  or  else  a  wrong  application  of  the  principles  of  law  to 
the  existing  state  of  facts.  Both  parties  claim  title  from  Chedic 
and  Milne,  and  so  far  as  the  facts  bear  on  the  point  in  controversy, 
they  may  be  stated  as  follows :  Chedic  and  Milne  were  in  the  month 
of  June,  1862,  the  owners  of  and  in  the  possession  of  the  property 
in  dispute.  On  the  14th  of  June,  1862,  one  A.  Curry  commenced 
furnishing  materials  for  the  construction  of  a  house  on  the  premises ; 
on  the  16th  of  August  he  finished  the  delivery  thereof,  and  on  the 
7th  of  October  following  filed  his  lien  for  such  materials. 

In  the  mean  time,  on  the  8d  of  July,  Chedic  and  Milne  had  mort- 
gaged the  premises  to  one  Green,  the  mortgage  being  dated  July 
3d,  1862.  On  the  28th  day  of  October,  Green  brought  suit  to 
foreclose,  not  making  Curry,  who  claimed  the  mechanic's  lien,  a 
party.  In  this  foreclosure  suit  a  decree  was  had  on  the  15th  of 
November,  a  sale  made  thereunder  on  the  16th  of  December,  and 
a  deed  made  to  the  assignee  of  the  purchaser  in  October,  1863. 

Curry  commenced  a  foreclosure  suit  on  the  5th  of  January,  1863, 
on  his  lien,  and  made  the  mortgagee,  Green,  a  party,  but  before 
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service  dismissed  as  to  him  and  only  proceeded  against  the  mort- 
gagors. His  decree  was  rendered  in  May,  1863,  and  a  sale  took 
place  in  July ;  a  deed  was  given  under  that  sale  in  May,  1864. 

In  our  former  opinion  we  held  in  effect  that  in  the  proceedings 
of  Green  against  Chedic  and  Milne  he  had  made  all  the  parties  de- 
fendants whom  it  was  necessary  to  make  such  in  order  to  pass  the 
legal  title,  but  he  had  not  all  the  proper  parties  before  the  Court, 
consequently  the  sale  and  passage  of  the  title  did  not  divest  Curry's 
lien. 

The  petition  for  rehearing  seems  to  admit  the  rule  of  law  as 
properly  laid  down,  and  that  the  title  would  have  passed  but  for 
the  intervention  of  Curry  by  suit  before  the  final  consummation  of 
title  in  the  assignee  of  the  purchaser  at  Sheriff's  sale.  But  it  is 
contended  that  as  Curry  brought  suit  before  the  title  was  finally 
consummated  under  the  other  decree,  and  as  his  lien  is  claimed  to 
be  the  elder,  the  title  acquired  under  Curry's  judgment  relates 
back  to  the  time  his  suit  was  commenced,  and  takes  precedence 
of  the  other  title. 

Let  us  now  examine  this  claim.  We  may,  for  the  consideration 
of  this  subject,  treat  both  Curry  and  Green  as  mere  lien  holders, 
having  no  title  to  the  realty.  If  either  party  proceeds  against  the 
owner  of  the  fee  without  making  the  other  lien  holder  a  party,  he 
can  only  sell  the  property  subject  to  the  other  lien.  And  this  is 
equally  the  rule  whether  the  proceedings  be  on  the  senior  or  junior 
lien. 

Under  this  rule  then  Green  had  a  right  to  foreclose,  making  only 
Chedic  and  Milne  parties.  Under  such  proceeding  he  could  divest 
them  of  their  legal  title  and  vest  the  same  in  himself  or  any  other 
person  who  might  purchase  at  the  sale  under  his  decree.  Curry 
had  the  same  right  and  nothing  more.  He,  by  proceeding  against 
Chedic  and  Milne  alone,  could  no  more  affect  the  rights  of  Green 
than  Green  could,  by  a  similar  proceeding,  affect  the  rights  of 
Curry. 

Green,  then,  instituted  the  first  suit,  and  his  suit  had  ripened 
into  a  decree,  and  a  sale  had  been  made  before  Curry  commenced 
proceedings.  This,  it  is  admitted,  was  regular,  and  would  have 
passed  the  title  (subject,  of  course,  to  Cuvry's  lien)  to  the  pur- 
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chaser  at  Green's  sale  had  not  Curry's  suit  intervened.  How,  then, 
could  Curry,  by  his  own  act,  nullify  and  destroy  the  proceedings  of 
the  Court,  which  are  admitted  to  have  been  regular  up  to  this  time. 
Surely  the  doctrine  of  lis  pendens  which  is  invoked  by  the  peti- 
tioner in  favor  of  Smith,  who  held  under  the  Curry  decree,  applies 
with  double  force  in  favor  of  Martin,  who  holds  under  the  Green 
decree.  When  Curry  brought  his  suit  he  knew,  in  contemplation 
of  law,  and  probably  did  actually  know,  that  Green  had  already 
brought  suit,  obtained  a  decree,  and  caused  a  sale  to  be  made  under 
his  decree.  These  proceedings  were  legal,  and  no  subsequent  act 
of  Curry's  could  make  them  illegal.  The  title,  then,  did  pass  by 
the  sale  and  subsequent  Sheriffs  deed  under  Green's  proceedings. 

When  the  Sheriff  made  a  deed  to  Smith,  the  title  had  already 
passed,  consequently  that  deed  conveyed  nothing. 

The  doctrine  of  Us  pendens  instead  of  coming  to  Smith's  aid,  is 
directly  in  conflict  with  his  title.  Green  having  brought  his  suit 
first,  the  purchaser  under  these  proceedings  is  as  much  protected 
against  the  subsequent  acts  of  Curry,  done  through  the  intervention 
of  a  Court,  (Green  not  being  a  party  to  such  subsequent  proceed- 
ings) as  he  would  be  against  the  acts  of  Curry  and  Chedic  and 
Milne  done  out  of  Court.  Smith,  claiming  under  this  decree,  has 
no  greater  right,  as  against  Martin,  than  if  Curry  and  Chedic  and 
Milne  had,  during  the  pendency  of  Green's  suit,  made  a  voluntary 
conveyance  of  their  respective  rights  to  him. 

A  rehearing  is  denied. 

Johnson,  J.,  did  not  participate  in  the  decision. 
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THE   STATE   OF  NEVADA,   Respondbnt,  v.  RUFUS  B. 

ANDERSON,  Appellant. 

The  State  y.  Millain,  8  Net.  409,  as  to  sufficiency  of  indictment,  approyed. 

ScFFiciENCY  OF  INDICTMENT  FOR  MuRDER.  An  indictment  for  murder  charged 
that  defendant,  at  a  certain  time  and  place,  "  without  authority  of  law,  and 
with  malice  aforethought,  killed  Noble  T.  Slocum,  by  shooting  him  with  a  pis- 
tol, contrary  to  the  fonn  of  the  statute,"  etc. :  Hdd^  to  be  sufficient  without 
containing  a  special  averment  that  by  means  of  the  shooting  with  the  pistol 
aforesaid,  the  said  Noble  T.  Slocum  then  and  there  died.    Lems^  /.,  dissent- 

Peremptort  Challenge  after  Juror  Sworn.  The  allowance  of  a  peremp- 
tory challenge  to  a  juror  who  has  been  accepted  and  sworn  is  not  a  matter  of 
right,  and  a  refusal  on  the  part  of  the  Court  to  allow  it  is  not  error. 

SwEAEiNO  OF  Jurors  before  Panel  Completed.  It  is  the  better  practice  in 
criminal  cases  to  have  the  panel  of  jurors  full  before  any  of  them  are  sworn 
in  the  case,  so  as  to  give  parties  the  fullest  benefit  of  peremptory  challenges, 
but  the  law  authorizes  the  swearing  of  jurors  before  the  panel  is  complete, 
and  such  course  is  not  error. 

PUTious  Difficulties  with  other  Persons  in  Murder  Cases.  On  a  trial 
for  murder,  evidence  was  offered  that  the  defendant  had  been  in  difficulties 
with  other  persons  than  deceased,  and  was  in  a  state  of  mental  excitement  just 
prior  to  the  killing,  and  that  he  procured  and  carried  the  pistol  with  which  the 
killing  was  done  on  account  of  those  other  difficulties,  it  being  admitted  that 
deceased  had  no  connection  with  such  other  difficulties,  and  that  defendant  did 
not  procure  or  carry  the  pistol  with  any  design  of  using  it  against  deceased  : 
M^dy  irrelevant,  and  properly  refused. 

Ambiguous  Instructions.  It  is  no  error  to  refuse  an  ambiguous  instruction, 
calculated  to  mislead,  and  particularly  when  the  Court  has  already  given  one 
on  the  same  point,  which  was  clear,  explicit,  and  not  open  to  objection. 

Burden  of  Proof  in  Murder  Cases.  It  is  ho  error  to  refuse  an  instruc- 
tion in  a  murder  case,  which  is  in  conflict  with  the  principle  that  after  the 
killing  has  been  satisfactorily  established,  the  burden  of  proof  to  reduce  the 
crime  from  murder  to  manslaughter  is  on  the  defendant 

Slight  Assault  no  Excuse  for  Homicide.  An  instruction  asked  by  defend- 
ant in  a  murder  case  that,  if  the  jury  should  find  that  immediately  previous 
to  the  killing  deceased  had  assaulted  the  defendant,  they  should  find  defendant 
guilty  of  manslaughter :  ffddy  properly  refused,  because  a  mere  slight  assault, 
such  as  the  touch  of  a  finger  or  the  laying  of  a  hand  on  the  coat,  would  not 
be  sufficient  to  reduce  a  homicide  from  murder  to  manslaughter. 

False  Definition  of  Murder.  An  instruction  in  a  murder  ftase,  that  in  order 
to  constitute  the  crime  of  murder  there  must  be  a  willful,  deliberate,  premedi- 
tated, and  malicious  intention  to  take  human  life:  ffdd^  to  give  a  false  defini- 
tion of  murder  and  properly  refused. 

Imsteuctions  on  Points  Already  Charged.  Though  it  might  in  many  cases 
in  murder  trials  be  just  and  humane  in  courts  to  point  out  defects  existing  in 
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instructions  asked  bv  defendant  and  allow  them  to  be  corrected ;  vet  when  it 
is  sought  to  get  instructions  on  points  upon  which  the  Court  has  already  in- 
structed the  jury,  it  will  be  justified  in  refusing  every  one  which  is  not  techni- 
cally correct. 

Constitutional  Provision  as  to  Charging  Juries.  The  constitutional  pro- 
vision that  **  judges  shall  not  charge  juries  i|i  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the  law,"  was  intended  to  prevent  judges 
from  charging  that  facts  testified  to  are  or  are  not  established ;  but  was  not 
intended  to  prevent,  and  does  not  prevent,  them  from  charging  what  would  be 
the  legal  eft'ect  of  facts  if  found  to  be  established. 

Acts  of  Jurors  not  Amounting  to  Misconduct.  "Where  it  appeared  that  dur- 
ing the  progress  of  a  murder  trial  and  at  a  recess  of  the  Court,  the  jury  being 
in  the  court-room  where  there  was  an  open  window,  one  of  the  jurors  asked  a 
person  outside  of  the  window  for  a  newspaper,  which  was  handed  to  him  with 
the  answer  "  certainly,"  or  "you  are  welcome;"  and  the  juror  looked  over  the 
Eastern  dispatches,  and  then  handed  the  newspaper  back,  and  nothing  further 
occured :  //eW,  not  sufficient  misconduct  of  the  jury  to  justify  a  new  trial. 

Waiver  or  Objections  to  Jurors  by  Failure  to  Challenge.  If  a  defendant 
in  a  criminal  case  accepts  a  juror  without  objection,  whom  he  knows  to  have 
formed  and  expressed  an  unqualified  opinion  as  to  his  guilt,  he  cannot  afler 
verdict  raise  this  objection. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  defendant  was  convicted  of  murder  in  the  first  degree.  Af- 
terwards a  motion  for  new  trial  was  made  and  overruled,  and  de- 
fendant sentenced  to  be  hanged  on  July  17th,  1868. 

The  homicide  appears  to  have  occurred  at  the  house  of  A.  S. 
and  R.  H.  Egglcston,  in  the  City  of  Austin,  on  May  5th,  1868, 
under  substantially  the  following  circumstances:  On  the  evening 
of  that  day,  while  Noble  T.  Slocum,  the  deceased,  the  two  Eggle- 
stons,  A.  V.  Mclntyre,  his  wife  and  child,  were  sitting  in  the  house, 
Rufus  B.  Anderson,  the  defendant,  and  his  mother,  Mrs.  Zottman, 
came  in.  Slocum  and  several  of  the  others  were  sitting  on  beds 
which  stood  in  the  room.  After  passing  a  few  friendly  words,  An- 
derson and  his  mother  seated  themselves.  In  a  short  time  Mrs. 
Zottman  said  to  Slocum,  whom  she  claimed  to  be  indebted  to  her 
for  board  and  washing,  "  I  came  down  to  see  if  you  could  pay  me 
some  money."  He  made  no  response,  and  being  somewhat  deaf, 
appears  not  to  have  heard  her.  She  then  said,  ^'  Is  it  possible  he 
did  not  hear  me  ?"     Mr.  Eggleston  said  he  thought  he  did  not. 
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She  then  said  a  second  time  to  Slocum  that  she  had  come  down  to 
see  if  he  could  not  let  her  have  some  money,  as  she  was  much  in 
need  of  it ;  and  as  he  still  did  not  answer,  she  rose,  walked  up  to 
him,  and  said,  "Mr.  Slocum,  I  guess  you  didn't  hear  me."  He 
then  answered,  Yes,  he  did.  She  said,  "  Well,  can  you  let  me  hav.e 
some  money  ?"  He  replied,  "  I  haven't  got  any  now."  She  then 
asked  when  he  would  have  it,  and  he  replied  "  I  don't  know ;  I 
may  have  some  to-morrow."  She  asked  how  much  he  thought  he 
could  let  her  have ;  at  the  same  time  saying  she  thought  he  had 
been  at  work  most  of  the  time.  He  replied,  '^  That  makes  no  dif- 
ference."  She  said,  "  Then  you  will  let  me  have  some  soon,  will 
you,  Mr.  Slocum  ?"  to  which  he  rejoined,  "  Why,  didn't  I  work  for 
Zottman  ?"  "  Why,  Mr.  Slocum,  you  will  not  turn  your  bill  in 
that  way,  will  you?"  He  said,  "  Yes,  I  will."  She  then  said  to 
him  that  he  knew  her  circumstances,  and  that  Zottman  never  pro- 
vided for  her.     His  reply  was,  "  I  know  that." 

At  this  period  of  the  conversation,  Rufus  B.  Anderson,  the  de- 
fendant, who  had  been  sitting  on  a  trunk,  got  up  and  said,  ''  Mother, 
let  me  speak  to  him ;"  at  the  same  time  stepping  up  to  where  his 
mother  was  standing,  in  front  of  Slocum,  who  still  continued  sitting 
on  the  bed.  Anderson  then  said  to  Slocum,  "  Do  you  intend  to 
turn  your  bill  in  that  way  ?"  Slocum  replied  again,  "  Yes,  I  do." 
Anderson  said,  "  If  you  will  do  that,  after  being  treated  as  you 
have  been  treated  by  my  mother,  you  are  no  gentleman."  Mrs. 
Zottman  interposed  with,  "  Rufus,  don't  talk  that  way.  Let  me 
attend  to  this."  Anderson  then  stepped  back,  and  Mrs.  Zottman 
began  to  speak  to  Slocum  of  her  situation,  and  that  Zottman  had 
not  helped  to  support  her,  and  appealed  to  Slocum  not  to  turn  his 
bill  in  that  way.  On  his  again  replying  that  he  would,  Anderson 
again  stepped  forward,  and  said,  "  Mr.  Slocum,  you  are  not  a  gen- 
tleman, and  have  not  the  principles  of  a  gentleman  about  you,  if 
you  would  treat  my  mother  in  that  way."  At  this  Slocum  rose 
from  his  seat  on  the  bed,  and  said,  "  Don't  talk  to  me  in  that  way, 
Rufe  ;"  and  according  to  Anderson's  own  account,  shook  his  finger 
in  his  face,  and  said,  "  Well,  by  G-d."  The  two  had  then  moved 
or  were  moving  towards  the  door,  Slocum  with  his  back  towards  it, 
and  Anderson  said,  "  Keep  your  hands  oflF  me,"  repeating  it  sev- 
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eral  times.  Mr.  Eggleston  then  stepped  between  them,  saying,  ^^I 
will  have  no  fuss  here ;"  and  as  he  did  so,  Anderson  stepped  back, 
drew  a  pistol,  and  fired  two  shots  at  Slocum,  in  quick  succession, 
9^t  the  second  of  which  Slocum  sank  down  upon  his  face  on  a  mat- 
tress, and  in  a  few  minutes  expired.  Just  before  or  at  the  time 
the  shots  were  fired,  Mrs.  Zottman  exclaimed,  ^^  Oh,  my  God,  you 
will  kill  me !" 

Immediately  after  the  discharges  of  the  pistol,  the  Egglestons 
seized  Anderson,  and  took  the  pistol,  a  revolver,  from  him.  As 
they  moved  together  towards  the  door,  Anderson  kicked  the  expir- 
ing man,  and  said,  "  G-d  d — n  him." 

The  whole  occurrence,  from  the  commencement  of  the  conversa- 
tion between  Mrs.  Zottman  and  Slocum  until  the  shots  were  fired, 
appear  to  have  taken  up  less  than  five  minutes. 

The  facts  and  proceedings  particularly  involved  in  the  decision 
are  stated  in  the  opinion. 

JBupp  and  Anderson  and  Pitzer  and  Will  Campbell^  for  Appel- 
lant. 

The  indictment  in  this  case  is  insufficient  to  bring  it,  as  to  mat- 
ters of  substance,  within  the  requirements  of  the  common  law,  or  of 
the  liberal  statutes  of  1867.  Under  its  averments,  the  State  had 
no  right  to  prove  on  the  trial  the  fact  that  Slocum  was  then  dead, 
or  when  or  where  he  died. 

The  plain  rule  is  this :  An  indictment  must  contain  an  averment 
of  every  material  fact  which  constitutes  the  offense  charged  there- 
in ;  and  on  the  trial  every  such  fact  must  be  proven  as  alleged. 
The  allegata  and  probata  must  correspond  substantially.  This 
indictment  does  not  allege  that  Slocum  is  dead,  or  when  or  where 
he  died,  if  at  all.  Failing  in  these  material  particulars,  how  could 
proof  be  admitted  to  prove  death,  and  the  time  and  place  thereof, 
and  how  upon  the  indictment,  without  such  alleged  evidence,  could 
the  Court  pronounce  a  judgment  in  the  premises,  according  *^  to  the 
right  of  the  case,"  as  contemplated  by  the  latter  clause  of  Section 
243  of  the  Criminal  Practice  Act?  It  may  be  contended,  as 
agsunst  the  position  here  laid  down,  that  the  indictment  alleges 
that  the  defendant  killed  Slocum,  on  or  about  the  5th  day  of  May, 
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1868,  in  Lander  County,  Nevada,  and  that  that  allegation  suffi- 
ciently covers  those  we  contend  the  indictment  should  contain, 
namely,  as  to  the  fact,  time,  and  place  of  demise. 

The  same  rules  as  to  the  easentiah  of  an  indictment,  apply  to 
every  case.  A  man  may  shoot,  cut,  beat  or  poison  another  in- 
somuch that  he  would  die  therefrom  in  eight  or  ten  months ;  a 
grand  jury  might  indict  him  in  less  time,  and  say  truly  that  he, 
defendant,  shot  or  otherwise  wounded,  or  poisoned,  and  thus  killed 
the  other  party,  at  a  truly  given  time,  prior  to  the  finding  of  the 
indictment ;  and  yet  th^  jury  could  not,  upon  their  paths,  find  and 
allege  that  he  was  dead,  or  that  he  died  at  a  given  time  and  place ; 
nor  could  the  fact  be  proven  on  trial  whether  alleged  or  not. 

The  requisites  of  an  indictment  are  not  all  pointed  out  in  Sec- 
tions 235  and  236,  as  amended  in  1867,  of  the  Criminal  Practice 
Act.  We  must  look,  in  part  for  them,  to  Section  243  of  the  same 
Act.  This  indictment  is  defective,  fatally  so,  under  Section  236, 
as  amended  in  1867. 

The  following  authorities  show  that  death,  and  the  time  and 
place  thereof,  must  be  alleged,  and  where  caused  by  a  '^  single  in- 
cision wound,"  that,  too,  must  be  alleged  and  described.  The 
term,  ^^  single  incision  wound,"  cannot  in  reason  be  confined  in 
law  to  a  ctUy  but  may,  and  ought  to,  include  a  wound  by  gun  or 
pistol  ball.  (6  Cal.  207,  236  ;  9  Cal.  31,  64,  583 ;  17  Gal.  142, 
166 ;  27  Cal.  607  ;  2  Pick.  143  ;  13  Pick.  363  ;  16  Pick.  213  ; 
17  Pick.  399,  432  ;  19  Pick.  307  ;  4  Gray,  32 ;  13  Metcalf,  368; 
2  Cush.  556 ;  5  Cush.  295 ;  11  Gush.  422 ;  4  Blackstone,  306, 
N.  S. ;  3  Barb.  15 ;  8  Barb.  547 ;  9  Barb.  671 ;  34  Maine,  223.) 

Appellant's  counsel  cited  on  the  point  as  to  right  to  peremptory 
challenge :  State  v.  Squires^  2  Nev. ;  People  v.  Jenks,  24  GaL 
On  the  point  as  to  state  of  mind  of  defendant  previous  to  homi- 
cide :  People  v.  CasseUoy  15  Gal. ;  People  v.  Belencia,  21  Gal. 
On  the  point  as  to  facts  in  the  charge  to  the  jury :  State  v.  Wa- 
termany  1  Nev. ;  State  v.  MiUainy  3  Nev. ;  People  v.  Sanchez^ 
24  Gal. ;  Cahoon  v.  Marshall^  25  Gal. ;  People  v.  Barry y  31 
Cal. ;  People  v.  Dicky  32  Cal. ;  1  Parker's  Criminal  Reports,  340  ; 
4  Id.  587  and  588  ;  People  v.  Maxwelly  24  Cal. ;  Mlhr  v.  Pea- 
pUy  5  Barb.  204 ;  10  Barb.  821 ;  12  Barb.  84 ;  29  Barb.  226 ; 
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30  Barb.  421.  On  the  point  as  to  interference  with  the  jury : 
Reynolds  \.  Champlain  Transportation  (7(?.,9  How. ;  5  Hill,  560  ; 
People  V.  Douglass^  4  Cow.  26  ;  Wilson  v.  Abrahams^  1  Hill, 
207 ;  1  Cow.  221,  589  ;  3  Cow.  355 ;  Brad.  &  Bingham,  257  ; 
5  Mass.  405 ;  17  Mass.  218 ;  Eastwood  v.  People^  3  Park.  Cr. 
Law,  decision  of  Judge  Selden,  full  and  complete. 

Robert  M.  Clarke^  Attorney  General,  for  Respondent. 

I. 

The  indictment  is  in  the  exact  form  prescribed  by  the  statute. 
If  the  Legislature  had  the  constitutional  power  to  prescribe  the 
form,  then  the  indictment  must  be  held  good,  because  it  is  ex- 
pressly declared  to  be  sufficient.  That  the  Legislature  had  such 
power,  is  affirmed  in  the  State  v.  MUlain^  3  Nev.  438.  It  is, 
therefore,  no  longer  an  open  question. 

11. 

The  Court  did  not  err  in  denying  defendant's  offer  to  challenge 
peremptorily,  without  cause  shown,  one  of  the  eleven  persons  whom 
he  had  passed  and  accepted,  and  who  had  been  sworn  to  try  the 
cause.  After  a  juror  is  sworn  to  try  the  cause,  no  challenge  will 
lie,  except  for  good  eatise  shown.  (Statutes  of  1861, 469,  Sec.  334 ; 
23  Penn.  17  ;  16  Cal.  131.) 

m. 

The  offer  by  defendant  to  prove  wrong  done  his  mother  at  a 
time  anterior  to  the  killing,  by  persons  other  than  the  deceased, 
with  which  he  had  no  connection,  and  which  formed  no  part  of  the 
res  gest(By  was  properly  denied  by  the  Court.  The  testimony  was 
wholly  irrelevant. 

IV. 

The  State  offering  no  testimony  to  show  the  purpose  with  which 
the  defendant  procured  the  pistol  used  in  the  killing,  and  distinctly 
admitting  that  it  was  not  procured  to  be  used  in  killing  Slocum, 
the  Court  did  not  err  in  denying  the  defendant's  offer  to  show  why 
he  purchased  the  pistol.    The  testimony  was  wholly  immaterial. 
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V. 

lostruction  namber  one  asked  by  defendants  is  radically  defect- 
ive in  this :  it  contains  a  false  and  imperfect  definition  of  the 
crime  of  murder,  and  is  calculated  to  mislead  the  jury.  Murder 
in  the  first  degree  may  be  committed  without  deliberation  or  pre- 
meditation, by  killing  in  the  perpetration  or  attempt  to  perpetrate 
arson,  robbery,  burglary,  etc. ;  and  deliberation  and  premeditation 
are  not  at  all  necessary  ingredients  of  murder  in  the  second  de- 
gree. Besides,  the  point  was  covered  by  the  charge  previously 
given ;  and  more  than  this,  it  contains  the  false  doctrine  that  a 
reasonable  doubt  is  sufficient  to  establish  '^  circumstances  of  mitiga- 
tion," and  reduce  the  crime  from  murder  to  manslaughter.  (^State 
V.  Waterman^  1  Nev.  554 ;  Commonwealth  v.  Yorky  9  Met.  93  ; 
5  Cal.  129 ;  15  Cal.  482 ;  32  Cal.  281 ;  State  v.  Knight,  43  Me. 
11-137  ;  3  Nev.  439.) 

VI. 

Instruction  number  two  is  erroneous  in  assuming  that  any  assault 
will  reduce  the  homicide  from  murder  to  manslaughter.  (2  Bishop's 
Criminal  Law,  388,  sec.  728 ;  4  Barr.  264 ;  1  Cart.  556  ;  1  Whar- 
ton, A.  C.  L.,  sec.  971 ;  6  Car.  &  P.  824  ;  1  Wharton,  566,  sec. 
1127.)  The  instruction  is  further  erroneous  in  making  the  miti- 
gating circumstances  depend  wholly  upon  the  existence  of  passion 
at  the  time  of  the  killing,  without  taking  into  consideration  this 
further  question,  '^  Had  the  passion  time  to  cool  ?"  (Bishop's  Crim. 
Law,  391,800.738.) 

VII. 

Instruction  number  three  confounds  murder  in  the  first  and  sec- 
ond degrees,  and  requires  a  ''  willful,  deliberate,  premeditated  and 
malicious  intention  to  take  human  life"  to  exist  in  either  case. 
Deliberation  and  premeditation  are  in  no  sense  necessary  to  war- 
rant a  conviction  for  murder  in  the  second  degree.  (Statutes  of 
1861,  58,  sec.  17.) 

vm. 

The  Court  in  instructing  the  jury  that  ^'  merely  shaking  a  finger 
in  the  face  of  another,  or  touching  his  face  with  the  finger,  or  lay- 
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ing  a  hand  on  his  collar  or  breast,  cannot  be  deemed  an  attempt 
to  commit  a  serious  personal  injary  on  the  person  touched  *  * 
or  a  sufiScient  provocation  to  excite  an  irresistible  passion  in  the 
mind  of  a  reasonable  person."  It  is  absurd  to  say  that  such 
things  constitute  a  serious  and  highly  provoking  injury  ♦  *  * 
sufficient  to  excite  an  irresistible  passion  in  a  reasonable  person. 
Nor  is  the  instruction  in  any  sense  open  to  the  objection  that  it 
instructs  the  jury  as  to  the  facts.  It  nowhere  assumes  a  fact  to 
have  been  proven  or  disproven,  but  is  a  correct  statement  of  the 
law  arising  from  the  facts  hypothetically  stated.  Nor  is  the  case  al- 
tered because  the  facts  stated  constitute  the  exact  and  entire  defense 
relied  upon  by  the  defendant.  Who  but  the  Judge  presiding  was 
competent  to  give  legal  interpretation  to  Section  19  of  the  Crimes 
Act,  of  which  the  instruction  was  an  interpretation  ?  Who  but  the 
Judge  presiding  was  competent  to  pronounce  upon  the  legal  effect 
of  any  fact  proved  or  the  legal  sufficiency  of  any  defense  estab- 
lished ?  Suppose  a  Court  instruct  a  jury  in  a  murder  case  that 
^^  from  an  intentional  killing  with  a  deadly  weapon  malice  is  pre- 
sumed" ;  would  this  be  an  assumption  of  the  &ct  of  killing  and 
of  the  use  of  a  deadly  weapon,  or  would  it  in  any  sense  take  from 
the  jury  their  just  prerogative  of  determining  the  fact  ?  "  When 
the  evidence  does  not  tend  in  any  legal  view  to  make  out  the  case, 
it  is  the  duty  and  province  of  the  Court  to  so  instruct  the  jury." 
(Hilliard  on  New  Trials,  226,  Sec.  41.)  It  is  the  duty  of  the 
Court  to  pronounce  on  the  effect  of  evidence.     (31  Penn.  489.) 

IX. 

There  was  no  9eparation  of  the  jury  and  no  misconduct.  Mis- 
conduct is  never  presumed,  but  must  be  affirmatively  shown.  It 
involves  culpability  or  turpitude  on  the  juror  and  injustice  or  wrong 
done  the  defendant.  No  Court  has  ever  granted  a  new  trial, 
in  the  absence  of  separation,  on  the  suspicion  of  misconduct 
merely.  But  furthermore,  if  it  were  possible  that  misconduct 
could  be  presumed,  that  presumption  is  entirely  negatived  by  the 
record.     (Hilliard  on  New  Trials,  165,  Sec.  8.) 

Henry  Mayenbaum^  District  Attorney  of  Lander  County,  also 
for  Respondent.  ' 
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By  the  Court,  Beatty,  C.  J. 

The  defendant  was  convicted  of  murder  in  the  first  degree, 
moved  the  Court  below  for  a  new  trial,  which  was  refused,  and 
now  appeals  to  this  Court  from  the  order  refusing  a  new  trial. 

The  first  point  made  is,  that  the  indictment  is  insufficient  to 
support  the  judgment  of  the  Court  below.  In  the  case  of 
The  State  v.  John  Millainj  (3  Nev.  409)  we  held  that  an  indict- 
ment which  complied  with  our  statutory  requirements  was  sufficient, 
and  that  it  was  not  necessary  that  it  should  contain  all  the  old 
common  law  averments.     The  body  of  this  indictment  is  as  follows : 

^^  Defendant,  Rufus  B.  Anderson,  above  named,  is  accused  by 
the  Grand  Jury  of  the  County  of  Lander,  State  of  Nevada,  by 
tills  indictment  of  the  crime  of  murder.     Committed  as  follows : 

'^  The  said  Bufiis  B.  Anderson,  on  the  fifth  day  of  May,  a.d* 
1868,  or  thereabouts,  at  the  City  of  Austin,  County  of  Lander, 
State  of  Nevada,  without  authority  of  law,  and  with  malice  afore- 
thought, killed  Noble  T.  Slocum,  by  shooting  him  with  a  pistol, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of  Nevada.'^ 

This  is  in  strict  compliance  with  the  form  prescribed  in  the  stat- 
ute and  is  similar  to  the  Millain  indictment,  except  in  this — that  it 
fails  to  state  that  ^^  by  means  of  the  shooting  with  the  pistol  afore- 
said, the  said  Noble  T.  Slocum  then  and  there  died."  The  pris- 
oner's counsel  contend  that  this,  or  some  equivalent  averment,  was 
absolutely  necessary  to  make  the  indictment  good.  Counsel  con- 
tend that  the  averment  that  the  prisoner  killed  Slocum  by  shooting 
him  with  a  pistol  on  a  certun  day  cannot  be  held  to  mean  that  he 
fired  the  fatal  shot,  and  that  the  prisoner  also  died  on  that  day. 
If  it  only  means  that  accused  fired  the  fatal  shot  on  the  day  al- 
leged, then  there  is  no  allegation  that  the  party  shot  was  dead 
when  the  indictment  was  found,  for  a  party  may  live  for  a  long 
period  after  receiving  a  mortal  wound.  On  the  other  hand,  if  it 
only  means  that  Slocum  died  on  the  day  alleged,  then  there  is  no 
averment  that  the  wound  was  inflicted  within  a  year  and  a  day. 
We  are  inclined  to  think  that  the  allegation  that  defendant,  ^^  On 
the  fifth  day  of  May,  1868,    *    *    *    killed  Noble  T.  Slocum  by 
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shooting  him  with  a  pistol,"  means  not  only  that  Slocum  died  on 
that  day,  but  that  the  fatal  shot  was  also  fired  on  the  same  day. 
But  admitting  it  does  not  clearly  show  both  events  accrued  on  the 
same  day ;  still  it  does  aver,  we  think,  most  distinctly  that  Slocum 
•died  on  that  day.  There  can  be  no  killing  before  death.  A  mor- 
tal wound  may  be  given  on  one  day,  and  death  ensue  on  another. 
But  we  never  say  a  man  is  killed  until  he  is  dead,  unless  we  use 
the  word  "  killed "  in  a  figurative  sense.  If  we  mean  to  convey 
the  idea  that  a  party  has  received  a  wound  of  which  he  will  cCe, 
we  do  not  say  he  is  killed,  but  that  he  is  mortally  wounded.  If  the 
allegation  only  means  that  Slocum  died  on  the  5th  day  of  May 
from  the  effect  of  a  pistol  shot,  previously  fired,  we  see  no  reason 
why  this  should  make  the  indictment  defective.  If  the  shot  was 
fired  more  than  a  year  and  a  day  before  the  death,  then  the  law 
would  presume  that  the  party  died  from  some  other  cause  than  the 
wound.  No  proof  of  a  shooting  which  took  place  more  than  a  year 
and  a  day  before  the  death  of  the  party  would  be  received,  and  of 
course  the  prisoner  could  not  be  in  any  danger  from  this  source. 
The  indictment  follows  the  form  of  the  statute,  is  as  formal  and 
precise  as  the  form  of  indictment  now  in  use  in  England,  and  quite 
as  full  as  the  form  reconunended  by  the  Code  Commissioners  of 
New  York,  (See  3  Nev.,  pages  464  and  466)  and  is  in  our  opinion 
sufiicient. 

The  next  error  complained  of  is  the  action  of  the  Court  below  in 
regard  to  peremptory  challenges.  The  facts  in  relation  to  this 
point  are  as  follows :  After  twelve  jurors  had  been  examined  and 
passed  by  both  sides,  all  challenges  for  cause  interposed  up  to  that 
time  having  been  disposed  of,  the  Court  required  the  respective 
parties  to  make  their  peremptory  challenges  to  the  jurors  then  in 
the  box.  The  District  Attorney  interposed  no  challenge.  The 
prisoner  challenged  four  of  the  twelve  jurors.  The  Court  then  di- 
rected the  eight  jurors  in  the  box  to  be  sworn  to  try  the  cause,  and 
also  ordered  that  in  filling  the  panel  each  juror  thereafter  called 
shall  be  finally  passed  on  by  the  exercise  or  waiver  of  the  peremp- 
tory right  of  challenge.  After  eleven  jurors  had  been  sworn  to  try 
the  cause,  and  defendant  had  exhausted  nine  of  his  peremptory 
challenges,  he  asked  leave  to  challenge  one  of  the  eleven  jurors 
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then  sworn  to  try  the  cause.  This  privilege  was  refused.  The 
prisoner  then  exhausted  his  tenth  challenge  on  another  juror  who 
was  called,  and  the  jury  was  completed. 

Whilst  perhaps  in  cases  of  felony  it  might  be  the  best  practice  to 
ha?e  the  panel  full  before  any  of  the  jurors  are  sworn  to  try  the* 
cause,  yet  we  see  no  violation  of  law  in  pursuing  a  different  course. 
Our  Criminal  Practice  Act  clearly  contemplates  the  swearing  of 
jurors  before  the  panel  is  completed.  The  California  Criminal  Prac- 
tice Act  is  similar  in  language,  and  the  Courts  of  that  State  have 
held  that  jurors  may  be  sworn  to  try  the  cause  as  they  are  passed 
on  without  waiting  for  the  full  panel  to  be  made  up.  People  v. 
Reynolds,  (16  Cal.  128.)  The  Court  there  held  that  the  allow- 
ance of  a  peremptory  challenge  after  a  juror  has  been  accepted  and 
sworn,  is  not  a  matter  of  right.  It  may  be  permitted,  says  the 
statute,  for  good  cause.  (Section  334,  Criminal  Practice  Act.)  In 
this  case  no  attempt  to  show  cause  was  made  why  the  peremptory 
challenge  should  be  allowed.  The  case  of  the  People  v.  JenkSj 
(24  Cal.  11)  is  not  in  conflict  with  this  rule.  There,  there  was 
an  offer  made  to  challenge  one  of  the  jurors  before  he  was  sworn  to 
try  the  cause. 

The  third  point  made  for  the  prisoner  is,  that  the  Court  excluded 
certain  evidence  offered  by  the  defendant.  This  evidence  was  in- 
tended to  prove  that  defendant  had  been  in  diflSculties,  and  was  in 
a  state  of  mental  excitement  just  prior  to  the  killing,  arising  from 
difficulties  or  quarrels  with  other  persons  than  the  deceased.  It 
was  also  offered  to  prove  that  he  procured  and  carried  the  pistol 
with  which  the  shooting  was  done  on  account  of  those  other  difficul- 
ties. Slocum,  the  party  slain,  as  was  admitted  by  the  prisoner's 
counsel,  had  no  connection  with  these  other  difficulties.  It  was  also 
admitted  by  the  District  Attorney  that  the  defendant  did  not  pro- 
cure or  carry  the  pistol  with  any  design  of  using  it  against  Slocum. 
We  think  this  testimony  was  properly  refused.  It  had  no  connec- 
tion with  the  case.  If  the  defendant  had  quarreled  with  anybody 
else,  we  cannot  see  how  that  could  mitigate  his  offense  in  killing 
Slocum. 

The  defendant  asked  for  three  instructions,  which  were  refused  by 
the  Court,  and  each  of  the  three  is  clumed  as  being  correct. 


276  SUPREME  COURT  OF  NEVADA,  1868. 

The  State  of  Nevada  9.  AndenoD. 

The  first  was  as  follows :  '^  If  the  jury  entertain  a  reasonable 
doubt  whether  the  killing  was  willful,  deliberate,  and  premeditated, 
they  should  find  him  guilty  of  such  crime  as  to  which  they,  the  jury, 
believe  him  guilty  beyond  a  reasonable  doubt." 
'  It  is  a  wellHsettled  rule  in  cases  of  homicide,  that  after  the  killing 
has  been  satisfactorily  established,  the  burden  of  proof  to  reduce 
the  crime  from  murder  to  manslaughter  is  thrown  on  the  defendant. 
This  instruction  is  not  very  intelli^ble,  but  so  &r  as  we  can  under- 
stand it,  it  seems  to  be  in  conflict  with  this  principle.  The  Court 
on  this  point  gave  very  clear  and  explicit  instruction — ^fiilly  as 
favorable  to  prisoner  as  he  was  entitled  to.  It  was  not,  then,  error 
to  refuse  an  ambiguous  instruction,  calculated  to  mislead,  when  tiie 
Court  had  already  given  one  on  the  same  point  which  was  clear  and 
explicit. 

The  second  instruction  asked  was  this :  ^^  If  tiie  jury  believe 
from  the  evidence  that  immediately  before  the  firing  of  the  pistol 
by  the  defendant,  the  deceased  had  assaulted  the  defendant,  or 
had  given  to  him  a  serious  and  highly  provoking  injury,  sufficient 
to  excite  an  irresistible  passion  in  a  reasonable  person,  and  tiiat 
such  provocation  did  excite  in  the  defendant  a  sudden,  violent  im- 
pulse and  irresistible  passion,  and  that  acting  under  such  passion 
he,  the  defendant,  fired  upon  and  killed  the  deceased,  the  jury 
should  find  the  defendant  guilty  of  manslaughter."  This  instruc- 
tion uses  the  disjunctive  or^  and  would  require  the  jury  to  find  the 
defendant  guilty  of  manslaughter  only  if  they  found  that  he  had 
been  assaulted  just  before  the  shooting.  This  is  not  law.  It  is 
not  every  assault  which  will  reduce  a  homicide  fi-om  murder  to 
manslaughter.  (See  2  Bishop  on  Criminal  Law,  Sees.  544-^60, 
and  cases  cited.)  The  proof  in  this  case  showed  that  if  there  was 
any  assault  at  all  it  was  of  the  slightest  kind,  the  mere  touch  of  a 
finger  or  the  laying  of  a  hand  on  the  coat  of  the  defendant.  It 
further  showed  if  there  was  any  such  assault,  it  was  brought  about 
by  the  misconduct  of  the  defendant  himself. 

The  third  instruction  refused  was  in  the  following  language : 
^'  That  in  order  to  constitute  the  crime  of  murder,  there  must  be 
a  willful,  deliberate,  premeditated,  and  malicious  intention  to  take 
human  life,  and  if  the  jury  should  believe  that  the  killbg  of  Slo- 


SUPREME  COURT  OF  NEVADA,  1868.  277 


The  State  of  Nevada  v.  Auderaon. 


cam  by  the  defendant  was  not  willful,  deliberate',  premeditated, 
and  malicious,  that  they  cannot  find  him  guilty  of  murder  in  the 
first  degree." 

The  opening  clause  of  this  instruction  gives  a  false  definition  of 
morder.  This  was  a  sufficient  reason  for  refusing  to  give  it.  The 
conclusion  of  the  instruction  was  right,  but  the  Court  should  not 
have  given  it  in  the  form  presented. 

Undoubtedly  when  counsel  ofier  instructions  in  favor  of  a  pris- 
oner which  are  in  the  main  correct,  but  contain  some  error  or  fatal 
defect  in  some  part  of  the  language  used,  it  would  in  many  cases 
be  but  just  and  humane  in  the  Court  to  point  out  the  defect  and 
allow  counsel  to  correct  their  instructions ;  but  whereas  in  this  case 
counsel  seek  to  get  instructions  on  points  where  the  Court  has 
already  instructed  the  jury,  the  Court  is  perfectly  right  in  reject- 
ing every  instruction  which  is  not  technically  correct.  In  this 
case  the  Court  instructed  the  jury  on  all  the  points  intended  to  be 
embraced  by  the  three  rejected  instructions,  and  framed  its  in- 
structions much  more  accurately  than  those  prepared  by  counsel. 

The  next  error  assigned  is,  that  the  Court  below  erred  in  giving 
its  instructions  to  the  jury ;  the  part  of  the  instruction  complained 
of  is  the  following  language :  ^'  That  it  is  not  every  assault  that  is 
deemed  sufficient  in  law  to  mitigate  a  killing  by  the  person  as- 
saulted, to  the  grade  of  manslaughter.  Merely  shaking  a  finger 
in  the  face  of  another,  or  touchmg  his  face  with  his  finger,  or  lay- 
ing a  hand  on  his  collar  or  breast,  cannot  be  deemed  an  attempt 
to  commit  a  serious  personal  injury  on  the  person  touched.  Neither 
is  a  refusal  to  pay  a  debt,  whether  justly  due  or  not,  to  be  deemed 
such  a  serious  and  highly  provoking  injury  as  to  be  sufficient  to 
excite  an  irresistible  passion  in  the  mind  of  a  reasonable  person. 

"  If  the  jury  believe  that  the  only  assault  made  on  the  defend- 
ant was  of  the  character  above  stated,  and  that  the  only  other  in- 
jury inflicted  upon  him  consisted  in  the  refusal  to  pay  the  money 
claimed  by  his  mother,  and  in  the  use  of  such  words  as :  You 
must  not  speak  to  me  in  that  way ;  I  won't  allow  you  to  speak  to 
me  in  that  way,  or  words  of  similar  import ;  even  with  the  addition 
of  the  words :  Well,  by  God ;  it  would  be  going  a  great  ways  to 
say  that  such  assault  and  provocation  are  sufficient  to  excite  an 
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irresistible  passion  in  a  reasonable  person."  The  principal  argu- 
ment urged  against  this  part  of  the  instruction  is,  that  the  Court 
in  giving  it  violated  that  part  of  the  Constitution  which  declares 
that  ^'  Judges  shall  not  charge  juries  in  respect  to  matters  of  fact, 
but  may  state  the  testimony  and  declare  the  law."  The  prohibi- 
tion against  charging  juries  in  respect  to  matters  of  fact  was  only 
intended  to  prevent  Judges  from  saying  in  regard  to  any  fact  in 
regard  to  which  there  was  any  evidence  introduced  that  it  was  or 
was  not  established.  Whilst  the  Court  is  the  sole  judge  as  to  the 
admissibility  of  evidence,  after  it  has  been  admitted,  as  to  any 
point  in  a  case,  the  jury  are  the  sole  judges  as  to  its  credibility, 
weight,  and  sufficiency.  Whilst  the  jury  must  determine  whether 
a  disputed  fact,  (about  which  some  evidence  has  been  introduced) 
has  been  established,  the  Court  may  properly  tell  the  jury  what  will 
be  the  legal  effect  of  the  establishment  of  such  fact.  In  this  case 
the  Court  did  not  pretend  to  tell  the  jury  whether  an  assault  had 
been  made  on  the  defendant,  but  merely  told  them  if  such  assault 
had  been  made,  as  was  described  by  the  defendant  in  his  own  tes- 
timony, what  would  be  the  legal  effect  of  such  assault.  The  law, 
as  applied  to  the  supposed  state  of  facts,  was  certainly  correct. 

The  next  point  made  by  appellant  is  in  regard  to  the  misconduct 
of  the  jury.  It  appears  that  during  the  progress  of  the  trial  and 
whilst  the  Court  had  taken  a  recess,  the  jury  were  in  the  Court 
House  in  charge  of  a  Deputy  Sheriff.  There  was  an  open  window 
to  the  Court-room,  and  a  number  of  persons  were  standing  about 
this  window  on  the  outside.  The  jury  and  Deputy  Sheriff  were  at 
the  same  window  inside.  One  of  the  jurors  nearest  the  window 
saw  a  newspaper  in  the  hands  of  a  spectator  and  asked  him  for  it. 
The  party  addressed  handed  up  the  paper  to  the  juror,  saying  no 
more  than  "  certainly,"  "  you  are  welcome,"  or  some  short  answer 
of  this  kind,  having  no  reference  to  anything  other  than  the  loan 
of  the  paper.  The  juror  glanced  over  the  Eastern  dispatches, 
and  just  at  this  time  the  Judge  came  in  and  he  handed  the  paper 
back  to  the  party  from  whom  he  borrowed  it.  This  is  complained  of 
as  misconduct  of  the  jury  entitling  the  defendant  to  a  new  trial. 
Nothing  which  took  place  on  this  occasion  could  by  possibility  have 
influenced  the  mind  of  the  juror  in  finding  his  verdict.     The  proof 
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is  satisfactory  that  no  other  conversation  did  occur  than  as  related 
above.  Whilst  it  was  imprudent  in  the  juror  even  to  have  held 
such  conversation,  it  certainly  shows  no  improper  motive  on  his 
part,  no  willful  or  premeditated  disobedience  of  the  instructions  of 
the  Court,  no  intent  to  do  wrong,  and  no  possible  injury  to  defend- 
ant. It  is  not  such  misconduct  as  to  entitle  defendant  to  a  new 
trial. 

The  last  point  made  by  defendant  is  that  a  juror  served  on  the 
panel  who,  before  the  trial,  had  expressed  an  unqualified  opinion 
as  to  the  guilt  of  the  prisoner.  The  facts  appear  to  be  that  the 
juror  stated  on  his  examination  touching  his  qualifications  as  a  juror 
that  he  had  formed  and  expressed  an  unqualified  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner,  but  subsequently  had  modified 
that  opinion.  With  this  state  of  facts  presented  to  the  prisoner's 
counsel,  they  failed  to  challenge  the  juror  for  either  implied  or 
actual  bias,  but  accepted  him  without  objection.  If  the  prisoner 
accepts  a  juror  without  objection,  whom  he  knows  to  have  formed 
and  expressed  an  unqualified  opinion,  he  cannot,  after  verdict,  raise 
this  objection.  If  he  willfiilly  takes  his  chance  with  such  a  juror, 
he  must  abide  the  result.  Otherwise  a  prisoner  could  always  get 
a  new  trial  by  simply  refusing  to  exercise  his  unquestioned  right  to 
challenge  such  jurors  for  implied  bias. 

The  judgment  of  the  Court  below  is  affirmed,  and  that  Court  will 
fix  a  day  for  carrying  its  sentence  into  execution. 

Bt  Lewis,  J.,  dissenting. 

In  my  judgment  the  indictment  is  fatally  defective,  hence  I  dis- 
sent. 
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MARTIN   WHITE,   Appellant,   v.  N.  P.   SHELDON,  Re- 

SPONDENT. 

PftorsssiONAL  Services  as  ▲  Consideration.  The  rendition  of  professional 
services  is  as  sufficient  a  consideration  to  create  a  trust  in  favor  of  the  person 
rendering  them  as  the  payment  of  money  would  be. 

Statuti  of  Limitations  as  to  Trust.  The  statute  of  liroitataons  does  not 
apply  to  those  cases  of  express  and  direct  trusts  in  which  the  cestui  que  trutt 
has  not  a  full  and  adequate  legal  remedy ;  but  where  he  has  such  remedy  the 
statute  will  toll  the  equitable  remedy  precisely  as  it  would  the  legal. 

Limitations  of  Equitable  Actions.  The  statute  of  limitations  embraces  all 
characters  of  actions,  legal  and  equitable,  and  is  as  obligatory  upon  the  courta 
in  a  suit  in  equity  as  in  actions  at  law. 

When  Cause  of   Action  Accrues    against  Trustee    of  Express  Trust.     A 
cestui  que  trust  of  an  express  trust  has  no  right  of  action  until  the  trust  is  de 
nied  or  some  act  is  done  by  the  trustee  inconsistent  with  the  trust ;  and  until 
then  the  Ftatute  of  limitations  does  not  b^n  to  run. 

Demand  upon  Trustee,  when  Necessary.  When  a  person  takes  a  title  in  his 
own  name  at  the  request  of  another,  who  furnishes  the  consideration,  the 
former  has  the  right  to  presume  that  he  is  to  hold  it  until  a  demand  is  made 
upon  him  for  it. 

Evidence — Parol  Proof  as  to  Trusts.  An  express  trust  cannot  be  created 
by  parol ;  but  all  the  facts  and  circumstances  out  of  which  an  implied  trast  is 
raised  may  be  proved  by  parol,  such  as  the  fact  that  the  alleged  cestui  que  trust 
furnished  the  money  with  which  the  alleged  trust  property  was  purchased,  and 
that  such  monev  was  not  merelv  loaned. 

Presumptions  from  Advance  of  Monet.  The  mere  circumstance  of  money 
being  advanced  by  one  pei'son  to  another  would  give  rise  to  a  presumption  of  a 
loan  or  payment  of  a  debt,  and  not  to  the  presumption  that  it  was  furnished 
for  the  purchase  of  property  in  trust. 

Actions  against  Trustees — Nature  and  Limitations  of.  In  a  case  of  the 
purchase  of  property  alleged  to  be  in  trust,  where  it  became  necessary  for  the 
plaintiff  to  establish  facts  out  of  which  the  trust  arose,  and  then  to  show  that 
the  trust  property  had  been  converted  into  money :  Heldj  that  under  the  cir- 
cumstances the  ordinary  action  for  money  had  and  received  to  plaintiff*8  use 
would  not  lie  against  the  trustee,  and  that  the  section  of  the  statute  of  limita- 
tions applicable  was  the  four  years*  limitation  and  not  the  two  years*  one. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  Couniy. 

This  cause  was  tried  before  the  Judge  of  the  Third  Judicial  Dis- 
trict, who  for  the  time  occupied  the  bench.  The  matters  of  fact 
found  by  him  are  stated  in  the  opinion.  As  conclusions  of  law  he 
found  that  no  trust  existed  at  any  time  in  Johnson  in  favor  of 
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White  as  to  any  of  the  mining  ground  purchased  by  Johnson,  nor 
any  trust  at  any  time  in  Sheldon  af1;er  the  property  passed  into 
him.  The  judgment  was  for  the  dismissal  of  the  plaintiff's  bill  with 
costs. 

2).  Coraan  and  M,  H.  Taylor ^  for  Appellant. 

I. 

The  findings  of  the  Court  show  that  the  trust  in  Johnson  was  an 
implied  or  resulting  trust,  which  is  exempted  from  the  operation  of 
the  Statute  of  Frauds,  and  may  be  established  by  parol  testimony. 

II. 

The  Court  finds  that  Sheldon  took  a  conveyance  of  the  trust 
property  from  Johnson  with  full  knowledge  of  the  equitable  title  of 
plaintiff,  and  hence  a  Court  of  equity  will  hold  Sheldon  as  trustee 
to  the  same  extent  and  with  the  same  liabilities  as  Johnson,  the 
rights  of  plaintiff  being  neither  increased  nor  diminished  by  reason 
of  the  conveyance  from  Johnson  to  Sheldon.  (^Millard  v.  Hatha- 
way, 27  Cal.  139 ;  Malin  v.  Malin,  1  Wend.  625.) 

m. 

The  facts  found  by  the  Court  show  a  trust  which  is  a  mere  crea- 
ture of  a  court  of  law,  (as  a  trust  is  to  be  established  and  aa 
account  taken)  and  as  to  such  trusts  the  Statute  of  Limitations 
does  not  commence  to  run  until  the  trustee  denies  the  right  of  the 
cestui  que  trusty  and  holds  adversely  to  him,  of  which  the  cestui 
que  trust  has  notice.  (2  Story's  Equity,  1520  a ;  Kane  v.  Btood- 
goody  7  John.  Ch.  123  ;  Boyd  v.  McLean^  1  John.  Ch.  591 ;  Ord 
V.  De  La  Cruen-a^  18  Cal.  73;  DeCouche  v.  Savillier^  3  John« 
Ch.  214 ;  Coster  v.  Murray ,  5  John.  Ch.  592 ;  Wilson  v.  WatkinSy 
8  Peters,  51 ;  Prevost  v.  Qratz^  6  Wheaton,  481 ;  1  Story's 
Equity,  29,  69,  465  ;  2  Story's  Equity,  960.) 

IV. 

Defendant  cannot  avail  himself  of  the  Statute  of  Frauds,  as  he 
has  not  pleaded  the  same  in  his  answer.  (  Osbom  v.  JEndicottj  6 
Cal.  149.) 

19 
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£.  W.  milyer^  for  Respondent. 

I. 

All  agreements  of  the  parties  testified  to,  tending  to  establish  a 
direct  trust,  or  to  give  to  an  implied  trust  any  different  character 
or  effect  from  that  which  by  operation  of  law  would  result  from  the 
acts  of  the  parties,  are  void  under  the  Statute  of  Frauds.  (^Dow 
V.  Jewell^  1  Foster,  488 ;  2  Leading  Gases  in  Equity,  706 ;  2 
Story's  Eq.,  Sec.  1201,  a ;  Parker's  Heirs  v.  Bodley,  4  Bibb,  102 ; 
BotUford  V.  Burr^  2  Johns.  Ch.  404 ;  Sturtevanc  v.  Sturtevanty 
20  N.  Y.  89 ;  Sterne  v.  Steene^  6  Johns.  Ch.  1. 

II. 

The  trust  resulting  from  the  payment  of  the  purchase  money 
must  be  a  pure,  unmixed  trust  of  the  ownership  and  title,  and  not 
of  the  proceeds.     (Dow  v.  Jewell^  1  Foster,  488.) 

III. 

White  having  consented  to  the  making  of  an  absolute  deed  to 
Sheldon,  cannot  prove  by  parol  that  such  deed  was  in  trust.  (Slur- 
tevant  v.  Sturtevanty  20  N.  Y.  39.) 

IV. 

The  trust,  if  any,  imposed  on  Sheldon  was  an  implied  one,  and 
was  within  the  Statute  of  Limitations.  (2  Story's  Eq.,  Sec.  980 ; 
Sheppards  v.  Turpin,  3  Graham,  Va.  373 ;  Murdoch  v.  Hughes^ 
7  S.  &  M.  219  ;  Beckford  v.  Wade,  17  Vesey,  86 ;  11  B.  Mon- 
roe, 161 ;  Angell  on  Limitations,  171.) 

V. 

The  statute  began  to  run  when  Sheldon  received  the  deed  from 
Johnson.  (2  Story's  Eq.,  Sec.  1621,  a;  Hill  on  Trustees,  389, 
Wharton's  note;  Strimpfler  v.  JRoberts,  18  Penn.  State,  283.) 

VI. 

Had  this  been  an  express  trust,  the  sale  of  the  ground,  in  1863, 
would  have  set  the  statute  in  motion.  (Kane  v.  Bhodgood,  7 
Johns.  Ch.  123 ;  Angell  on  Limitations,  171.)     The  conversion 
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of  the  stock  into  money  perfected  the  right  of  action,  (^Atwater 
V.  Fowler^  1  Ed.  Ch.  423 ;  Murray  v.  Coster^  20  Johns.  585 ; 
Stafford  v.  Hiehardaany  15  Wend.  302)  and  White,  if  he  had  any 
rights,  had  his  action  for  money  had  and  received  in  the  fall  of  1863. 
(^Ames  Y.  Ashley,  4  Pick.  70.) 

VII. 

Lapse  of  time  and  staleness  of  a  claim  is  a  good  defense  in 
equity,  even  in  eases  where  the  Statute  of  Limitations  has  no  ap- 
plication. .  (1  Story's  Eq.,  64  et  aeq. ;  2  Story's  Eq.,  1284,  1520 
et  seq. ;  Dow  v.  Jewell,  1  Foster,  488 ;  Strimpfler  v.  Roberts,  18 
Penn.  State,  283.) 

By  the  Court,  Lewis,  J. 

The  material  facts  involved  in  this  case  are  very  fiilly  presented 
in  the  proceedings  of  the  Judge  below,  from  which  the  following 
may  be  adopted  as  a  statement  of  the  case  sufficient  for  an  under- 
standing of  the  questions  presented  for  determination  upon  this 
appeal. 

"T'hat  N.  P.  Sheldon,  defendant,  was  in  1861  and  theretofore 
and  so  continued  to  be  a  tenant  in  common  with  certain  persons 
composing  and  known  as  the  Uncle  Sam  Mining  Company,  and  as 
such  tenant  in  common  held  an  undivided  interest  of  thirty-five  feet, 
more  or  less,  in  said  company's  mining  ground,  situated  between 
Virginia  City  and  American  Flat,  in  what  is  now  Lyon  County, 
State  of  Nevada,  then  Caraon  County,  Territory  of  Utah. 

^  That  one  H.  W.  Johnson  at  that  time  resided  in  said  locality, 
and  represented  the  interests  of  one  or  more  owners  in  said  Uncle 
Sam  Mining  Company's  mining  ground. 

"  That  the  amount  of  ground  held  by  said  company  at  that  time 
was  three  thousand  feet,  and  consisted  of  what  was  known  as  the 
Uncle  Sam  Mine. 

^^That  at  said  date  the  said  company  was  embarrassed  with 
debts  to  the  amount  of  several  hundred  dollars,  owing  to  the  fact 
that  several  members  of  the  company  neglected  to  pay  their  pro- 
portion of  the  assessments  that  had  been  from  time  to  time  levied 
upon  the  members  of  said  company  for  the  prospecting  and  develop^ 
ment  of  their  said  mine. 
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"  That  early  in  the  year  a.  d.  1861,  several  suits  were  brought 
before  one  William  Smith,  then  an  acting  Justice  of  the  Peace 
^vithin  and  for  said  Carson  County,  against  the  members  of  siud 
Uncle  Sam  Mining  Company,  upon  the  part  of  some  six,  seven,  or 
more  persons  holding  the  indebtedness  against  said  company,  as 
hereinbefore  mentioned,  which  suits  were  prosecuted  to  judgment 
and  executions  issued  thereon — under  and  by  virtue  of  which  exe- 
cutions the  acting  Constable  of  the  Silver  City  precinct  (in  which 
said  Justice  of  the  Peace  resided)  levied  upon  and  sold  at  judicial 
sale  all  or  very  nearly  all  of  said  three  thousand  feet  of  said  min- 
ing company's  ground  to  the  said  H.  W.  Johnson,  and  executed  to 
said  Johnson  conveyances  for  the  mining  ground  so  sold. 

"  That  the  plaintiff  Martin  White,  as  the  attorney-at-law  of  the 
parties  plaintiff  in  said  suits,  commenced,  conducted  and  prosecuted 
to  judgment  said  suits  in  person,  and  generally  performed  all  need- 
ful professional  services  in  said  suits  for  said  plaintiffs,  and  entered 
therein  of  record  the  firm  name  of  '  Redman,  Clement  and  .White,' 
as  attorneys  for  said  plaintiffs  in  said  suits. 

^'  That  at  said  judicial  sales  of  said  mining  ground  the  said  H. 
W.  Johnson  bid  in  the  property  in  his  own  name,  and  deeds  were 
thereafter  given  by  said  Constable  in  his  (Johnson^s)  own  name  as 
grantee  for  said  ininmg  ground. 

"  That  all  the  consideration  which  was  received  by  said  Consta- 
ble at  said  sale  was  paid  by  or  came  from  the  defendant  herein,  N. 
P.  Sheldon,  and  no  part  of  the  same  was  paid  by  said  Johnson. 

"  That  owing  to  said  embarrassments  of  said  Uncle  Sam  C<>m- 
pany  it  was  found  impracticable  prior  to  the  bringing  of  said  suits 
to  proceed  further  with  the  development  of  said  mine,  and  it  waa 
concluded  among  several  of  those  persons  interested  that  it  waa 
necessary  to  get  rid  of  the  non-paying  members  of  the  company, 
and  if  possible,  to  establish  the  affairs  of  the  com{)any  upon  a  bet- 
ter basis,  and  to  this  end  to  employ  the  services,  and  procure  the 
counsel  of  an  attorney-at-law. 

''  That,  thereupon,  the  defendant  Sheldon  and  the  said  Johnson 
entered  into  a  parol  understanding  with  the  plaintiff,  with  a  view 
generally  to  relieving  the  then  condition  of  the  mine,  by  dispossess- 
ing the  said  non-paying  members,  securing  to  the  paying  members 
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their  several  interests  in  the  mining  ground  and  paying  off  the 
debts  of  the  company,  and  with  the  view  more  particularly  to  the 
benefit  of  said  plaintiff  White,  defendant  Sheldon,  and  said  Johnson, 
by  securing,  fo  themselves  the  interests  then  held  by  said  non-pay- 
ing members.  Said  parol  understandings  between  said  White, 
Sheldon,  and  Johnson,  was  to  the  effect  that  said  Sheldon  was  to 
purchase  with  his  own  means,  and  get  into  proper  shape  for  suits 
at  law,  all  the  outstanding  indebtedness  against  said  company,  and 
to  pay  all  the  costs  of  such  suits.  Said  plaintiff  White  was  to 
perform  all  needful  legal  services  in  bringing  such  suits,  conducting 
to  judgment,  and  giving  such  counsel  from  time  to  time  as  should 
be  proper  and  needful  in  the  premises ;  and  to  cause  the  mining 
grounds  of  said  company  to  be  sold  under  executions  to  be  issued 
•upon  such  judgments. 

^^  The  said  Johnson  to  bid  in  the  said  mining  ground  at  such  sale 
m  his  own  name,  and  to  hold  that  portion  of  the  same  not  redeemed 
by  the  paying  members  of  said  company,  in  equal  moieties  for  him- 
self and  in  trust  for  said  Sheldon  and  said  White,  (one-third  to 
each)  or  to  divide  equally  among  the  three  persons  tibe  proceeds  of 
such  residue  of  mining  ground,  if  sold. 

'^  That  immediately  thereafter,  and  in  consideratiou  of,  and  pur- 
suant to  said  agreement,  the  said  White  brought  and  prosecuted  to 
judgment  as  aforesaid  the  said  suits,  and  caused  the  sale  aforesaid 
to  take  place,  making  no  specific  charge  against  any  person  or  per- 
sons for  any  fee  for  legal  services  so  rendered. 

^^  That  after  said  judicial  sales  of  said  mining  ground  to  said  H. 

W.  Johnson,  (which  said  sales  occurred  on  or  about  the 

day  of  February  or  March,  a.d.  1861)  to  wit :  on  the  twenty- 
third  day  of  June,  a.d.  1861,  the  said  Johnson  made,  executed, 
acknowledged  and  delivered  unto  the  said  N.  P.  Sheldon  a  deed 
(quit-claim  in  form,  with  covenant  on  the  part  of  the  grantor,  that 
he  '  had  full  right  and  power  to  sell  and  convey  the  said  premises, 
and  that  the  said  premises  are  now  free  and  clear  from  all  incum- 
brances, sales  or  mortgages,  made  or  suffered  by  the  said  party  of 
the  first  part')  of  all  the  right,  title,  and  interest  of  the  said  Johnson 
in  and  to  his  entire  undivided  interest  in  that  certain  quartz  ledge, 
formerly  known  as  the  Uncle  Sam  Ledge,  and  ^  now  known  as  the 
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Atlaotic  Ledge,  and  owned  by  the  Baltic  Company,  situated  in 
Gold  Hill  Mining  District  of  Carson  County,'  (Utah  Territory) 
together  with  all  the  appurtenances,  etc.,  but  that  said  deed  speci- 
fied no  number  of  feet  nor  quantity  of  mining  ground  in  terms. 

'^  That  after  said  Constable's  sale,  and  prior  to  the  said  deed 
from  Johnson  to  Sheldon,  the  said  Johnson  had  executed  deeds  of 
portions  of  said  mining  ground  to  the  paying  members  of  the  com- 
pany, amounting  in  all  to  nearly  or  quite  two  thousand  feet,  so  that 
at  the  date  of  the  said  deed  to  Sheldon,  said  Johnson  had,  in  fact, 
a  claim  to  the  legal  title  of  only  one  thousand  feet,  or  a  little  over, 
of  said  mining  ground,  which  could  be  subjected  to  the  contem- 
plated distribution  under  said  parol  agreement  between  said  John- 
son, Sheldon,  and  White. 

"  That  the  deeds  to  said  Johnson  from  said  Constable  were  de- 
livered not  to  Johnson,  but  to  the  said  Sheldon,  after  the  deed 
from  Johnson  to  Sheldon,  and  upon  the  delivery  of  said  deeds,  the 
said  Sheldon  paid  to  the  said  Constable  all  arrears  of  the  debts 
and  costs  of  said  suits,  amounting  to  a  great  portion,  if  not  all  of 
the  costs  and  expenses  at  any  time  due  by  virtue  of  said  suits  and 
sales. 

''-  That  at  the  time  of  the  deed  from  Johnson  to  Sheldon,  said 
Sheldon  had  no  notice  of  the  fact  that  the  Constable's  deeds  had 
not  been  delivered  to  Johnson,  but  that  said  Sheldon  made  the  pur- 
chase of,  and  took  the  conveyance  from  said  Johnson,  under  the 
theory  and  supposition  that  said  Johnson  held  the  Constable's 
deeds. 

^'  That  in  1863  Sheldon  sold  all  that  he  held  remaining  of  the 
Uncle  Sam  ground,  to  the  Uncle  Sam  and  Baltic  Companies,  in 
trust  for  the  corporations  and  stockholders,  in  the  usual  manner, 
upon  the  incorporating  of  those  companies,  receiving  in  considera- 
tion therefor  stock  in  those  companies,  or  interests  in  stock,  and 
finally,  from  time  to  time  disposing  of  the  stocks  and  mining  ground 
at  rat^s  now  not  appearing  to  this  Court. 

"  That  from  and  after  the  deed  from  Johnson  to  Sheldon  the  said 
Sheldon,  at  no  time  until  the  summer  of  1866,  ever  distinctly  dis- 
puted the  alleged  trust  as  to  a  one-third  portion  of  the  ground  in 
favor  of  the  said  Martin  White,  nor  yet  at  any  time  does  it  appear 
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that  Sheldon  explicitly  admitted  or  avowed  the  existence  of  the  said 
alleged  trust ;  yet  from  the  character  of  conversations — whicli  are 
testified  to  as  occurring  from  time  to  time  between. said  Sheldon  and 
White  until  said  year  1866,  it  is  found  as  a  fact  that  Sheldon  was 
at  all  times  fully  aware  of  the  fact  that  White  claimed  an  interest 
in  the  Uncle  Sam  mining  ground  and  stock  held  by  Sheldon,  as 
also  in  the  money  realized  by  him  (Sheldon)  therefrom,  and  never 
denied  the  rights  of  White,  although  frequently  in  effect  asserted 
by  White,  and  although  frequent  opportunities  were  offered  for  such 
denial,  until  said  year  1866. 

^'  That  since  the  date  of  the  deed  from  Johnson  to  Sheldon  the 
mining  ground  and  stocks  have  risen  to  great  value  in  the  mining 
stock  market,  but  that  no  account  thereof  has  at  any  time  been 
made  by  said  Sheldon  to  said  White  as^  to  any  of  Sheldon's  deal- 
ings as  to  said  mining  ground  or  stocks." 

The  principal  facts  here  stated  are  alleged  in  the  bill,  and  the 
relief  sought  is  shown  by  the  prayer,  which  is  thus  framed: 
"  Wherefore,  inasmuch  as  this  plaintiff  is  without  remedy  at  law  in 
the  premises,  he  prays  the  judgment  of  this  honorable  Court,  and 
that  said  defendant  may  be  decreed  to  be  a  trustee  of  this  plaintiff 
for  the  said  one-third  of  the  one  thousand  feet  of  the  Uncle  Sam 
Company's  mining  ground,  to  wit :  333^  feet,  and  of  all  moneys  or 
property  derived  from  a  sale,  or  an  exchange  of  the  same  in  any 
manner  whatever,  and  that  said  defendant  may  be  decreed  to  ac- 
count to  this  plaintiff  for  all  moneys  or  property  derived  in  any  man- 
ner from  the  sale  or  exchange  of  said  three  hundred  and  thirty- 
three  and  one-third  feet  of  said  mining  ground  and  of  all  stocks  now 
on  hand  received  in  exchange  for  said  mining  ground  or  of  any  part 
thereof.  And  that  upon  the  amount  due  this  plaintiff  from  said 
defendant  being  ascertained,  that  he  may  be  decreed  to  pay  the 
same  to  this  plaintiff,  with  legal  interest  and  costs  of  suit.  And 
this  plaintiff  prays  for  such  other  and  further  relief  as  may  be  just 
and  equitable  in  the  premises." 

The  defendant,  by  his  answer,  denies  all  the  material  allegations 
of  the  complaint,  and  also  pleads  the  Statute  of  Limitations.  Upon 
these  facts  it  is  argued  that  the  services  performed  by  White  did 
not  raise  an  implied  trust  in  his  favor.     Counsel  attempt  to  make 
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a  distinction  between  the  payment  of  money  in  cases  of  this  kind 
and  the  rendering  of  services,  bat  we  apprehend  the  distinction  is 
one  not  recognized  in  the  books  nor  maintainable  on  principle. 
Equity  looks  to  the  consideration,  and  creates  a  trust  in  favor  of 
him  who  furnishes  it,  regardless  of  whether  such  consideration  be 
money  or  labor,  or  property  given  in  exchange.  Implied  trusts 
are  based  upon  the  broad  principle  that  he  who  furnishes  the  con- 
sideration is  entitled  to  the  property,  and  equity  does  not  permit 
any  unsubstantial  distinctions  to  defeat  the  operation  of  its  liberal 
and  rational  rules.  We  know  of  no  principle  of  ethics  or  equity 
which  would  justify  the  creation  of  a  trust  in  favor  of  him  who 
furnishes  money  wherewith  to  purchase  property,  that  would  not 
also  create  it  in  favor  of  him  who  renders  services  or  labor  for  the 
same  purpose. 

The  property  in  question  was  acquired  by  the  services  of  the 
plaintiff  and  the  money  of  the  defendant,  and  we  can  see  no  rea- 
son why  their  rights  should  not  be  precisely  the  same  as  if  both 
had  furnished  money.  We  therefore  unhesitatingly  conclude  that 
the  facts  found  by  the  Judge  below  raised  an  implied  trust  in  favor 
of  the  plaintiff. 

The  question  raised  upon  the  plea  of  the  Statute  of  Limitations 
is  one  not  so  easily  solved  or  readily  disposed  of.  Whether  actions 
brought  to  enforce  trusts  growing  out  of  the  relation  of  trustee 
and  cestui  que  trust  come  within  the  Statute  of  Limitations  has 
been  a  very  perplexing  question  in  the  Courts,  and  one  upon  which 
it  must  be  admitted  there  appears  to  be  much  confusion  in  the 
books.  These  propositions  seem  now,  however,  to  be  very  well 
established  by  the  later  adjudications :  First — ^That  the  Statute  of 
Limitations  does  not  apply  to  those  cases  of  express  and  direct 
trusts  in  which  the  cestui  que  trust  has  not  a  full  and  adequate 
legal  remedy.  Second — In  cases  of  express  trusts  where  the  cestui 
que  trust  had  a  complete  legal  remedy,  the  statute  will  toll  the 
equitable  remedy  precisely  as  it  would  the  legal.  Third — ^That  all 
implied  trusts  are  within  the  statute. 

The  question,  however,  as  to  whether  trusts  are  within  the  stat- 
ute is  not  left  open  to  discussion  in  this  State,  for  it  is  clear  that 
our  Statute  of  Limitations  embraces  all  characters  of  actions, 
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legal  and  equitable,  and  is  as  obligatory  upon  the  Courts  in  a  suit 
in  equity  as  in  actions  at  law.  (^Lord  v.  Morris^  18  Cal.  484.) 
The  English  statutes  only  applied  to  actions  at  law ;  the  Courts  of 
equity,  however,  although  not  bound  by  them,  generally  adopted 
them  as  rules  of  practice. 

The  only  facts,  therefore,  generally  necessary  to  be  ascertained 
in  this  State,  are :  First — The  precise  time  when  the  statute  be- 
gins to  run  in  each  particular  case ;  and,  Second — Which  clause 
of  the  statute  covers  the  case  ?  and  these  are  the  only  questions 
now  necessary  to  be  determined  in  this  suit.  The  first  section  of 
our  ^tute  of  Limitations  declares,  ^'  That  civil  actions  can  only 
be  commenced  within  the  periods  prescribed  in  tiiis  act  (rfter  the 
cause  of  actum  shall  have  accrued,^ ^ 

In  ascertaining,  then,  whether  the  statute  has  run  against  an 
action,  the  time  must  be  computed  from  the  day  when  the  cause  of 
action  accrued.  At.  what-  time,  then,  did  the  cause  of  action 
accrue  to  the  plaintiff  in  this  case  ?  It  is  claimed  on  his  behalf 
that  he  haid  no  right  of  action  until  the  trust  was  denied  or  some 
act  was  done  by  the  trustee  inconsistent  with  the  trust,  and  such 
is  the  conclusion  at  which  we  have  arrived.  Johnson  became  a 
trustee  at  the  request  of  the  plaintiff.  He  attended  the  sales,  bid 
en  the  property,  and  took  the  certificate  of  sale  in  his  own  name, 
in  exact  accordance  with  the  agreement  entered  into  between  lum* 
self,  Sheldon,  and  White.  And  from  the  fact  that  it  was  their 
intention  to  convey  a  large  portion  of  the  ground  so  purchased  to 
various  members  of  the  mining  company,  it  may  naturally  be  in-i 
ferred  that  it  was  also  the  understanding  that  Johnson  should  hold 
the  legal  title  until  all  such  conveyances  were  made,  as  a  matter 
of  convenience  in  making  such  conveyances.  But  whether  any 
such  understanding  existed  or  not,  the  legal  title  having  been 
taken  by  Johnson  at  the  request  of  the  plaintiff,  the  presumption 
is  that  he  continued  to  hold  it  at  the  request  of  the  plaintiff.  Such 
being  the  case,  the  plaintiff  could  have  no  right  of  action  against 
Johnson  until  the  trust  was  repudiated  or  the  trustee  did  something 
inconsistent  with  the  plaintiff's  rights.  White  may  have  had  a 
right  to  demand  a  deed  from  Johnson  for  his  interest  in  the  nunc 
immediately  after  the  sale,  but  until  such  demand,  and  a  refusal  to 
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make  the  conveyance,  or  until  some  other  act  by  the  trustee  in- 
consistent with  the  trust,  no  cause  of  action  could  have  accrued  to 
White.  Can  it  be  said  that  a  trustee  who  accepts  a  trust  at  the 
request  of  the  cestui  que  trusty  and  who  does  nothing  inconsistent 
with  it,  may  be  sued  at  any  time  that  the  cestui  que  trust  has  a 
right  of  action  against  him,  when  no  breach  of  duty  is  shown.  *  A 
right  of  action  usually  arises  only  from  a  violation  of  contract,  a 
breach  of  trust,  or  from  injuries  to  person  or  property.  But  the 
plaintiff  in  this  case  could  not  have  charged  Johnson  with  either 
the  violation  of  any  contract,  any  breach  of  trust,  or  any  injury  to 
his  property.  It  cannot  be  claimed  that  a  civil  action  may  be 
maintained  against  a  person  for  an  act  done  at  the  request  of  the 
person  suing,  and  yet  that  is  all  that  could  be  alleged  against 
Johnson,  for  it  is  shown  that  he  took  the  certificates  in  his  own 
name  at  the  plaintifTs  request. 

'  That  fact  of  itself  would  not  then  give  White  a  right  of  action. 
Nor  would  the  fact  that  he  continued  to  hold  the  legal  title  be  any 
more  effectual,  for  the  presumption  was  that  it  was  held  in  accord- 
ance with  the  plaintiff's  wishes  until  something  was  done  to  over- 
come such  pfesumption.  When  a  person  takes  the  title  in  his  own 
name  at  the  request  of  another  he  has  the  right  to  presume  that  he 
is  to  hold  it  until  a  demand  is  made  upon  him  for  it;  Where  per- 
sonal property  is  delivered  into  the  possession  of  a  bailee  by  the 
owner,  and  no  time  ii9  fixed  for  its  return,  no  right  of  action  accrues 
to  the  owner  against  the  bailee  until  a  demand  is  made  for  the  re- 
turn of  the  property,  or  something  is  done  by  the  bailee  inconsist- 
ent with  the  rights  of  the  real  owner.  So  in  a  case  of  this  kind  it 
is  difficult  to  understand  how  a  cause  of  action  accrues  until  the 
trustee  does  something  repugnant  to  the  trust  or  the  rights  of  the 
cestui  que  trust. 

Had  Johnson's  conveyance  to  Sheldon,  in  June,  A.  D.  1861,  been 
made  without  the  consent  of  White,  a  right  of  action  would  have 
accrued  to  him  at  that  time,  for  such  a  conveyance  would  have 
been  a  virtual  denial  of  the  trust ;  but  it  appears  White  expressly 
agreed  to  the  conveyance  before  it  was  made. 

In  reply  to  the  question  propounded  by  counsel,  whether,  by  con- 
veying to  Sheldon,  he  violated  any  agreement  or  understanding  be- 
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tween  himself  and  the  plaintiff,  Johnson  replied,  ^'  No ;  for  I  made 
the  conveyance  to  Sheldon  mth  White's  consent,  and  in  tvust  for 
White,  with  the  express  understanding  between  Sheldon  and  myself 
that  he  would  carry  out  our  agreement  made  in  regard  to  White's 
interest."  Thus  Sheldon  after  the  conveyance  occupied  precisely 
tiie  same  position  which  Johnson  did  before.  He  took  the  legal 
title  not  in  violation  of  or  opposition  to  any  rights  of  plaintiff,  but 
with  his  consent.  Hence  what  has  been  said  with  respect  to  a  right 
of  action  against  Johnson  will  equally  apply. to  the  defendant. 

Some  cases  are  referred  to  by  counsel  for  respondent  which  it  is 
claimed  support  the  proposition  that  the  cause  of  action  accrues  in 
cases  of  implied  trust  immediately  upon  the  happening  of  the  facts 
and  circumstances  out  of  which  the  trust  is  created.  That  that 
would  be  the  time  at  which  in  a  majority  of  cases  the  statute  would 
begin  to  run,  there  is  no  doubt,  because  trusts  of  this  kind  gener- 
ally originate  in  some  breach  of  duty  or  wrong  on  the  part  of  the 
trustee,  so  giving  the  cestui  que  trust  an  immediate  right  of  action. 
As  if  for  example,  Johnson,  without  authority  from  White  or  Shel- 
don, had  taken  the  Constable's  conveyance  or  certificate  of  sale  in 
his  own  name,  a  right  of  action  would  immediately  have  accrued 
against  him,  because  the  act  would  be  a  wrong  in  itself  and  an  in- 
dication of  an  adverse  claim  by  Johnson.  But  the  case  is  very  dif- 
ferent when  the  trustee  simply  acts  in  conformity  with  the  express 
wishes  of  the  cestui  que  trust,  and  does  nothing  indicative  of  an 
adverse  or  hostile  claim  of  right.  What  is  said  in  the  authorities 
referred  to  certainly  has  reference  only  to  that  class  of  cases  which 
originate  in  some  wrong,  or  where  there  is  an  open  adverse  claim 
of  right  by  the  trustee. 

In  the  case  of  Strimpfler  v.  Roberts,  (18  Penn.  State  R.  283)  it 
will  be  observed  the  patent  appeared  to  have  been  taken  by  one 
having  no  right  to  take  it,  and  hence  a  right  of  action  accrued  at 
once.  That  the  Court  intended  to  confine  the  decision  to  cases  of 
that  character  is  evident  from  what  is  said  at  the  conclusion  of  the 
opinion. 

"  Evidence  of  purchase  money,"  says  the  Court,  "  paid  by  the 
plaintiff  as  the  groundwork  of  his  title,  ought  to  be  regarded  by 
the  Court,  if  the  date  of  the  payment  be  more  than  twenty-one 
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years  before  suit  brought,  unless  it  be  accompanied  hy  an  offer  to 
prove  auch  acknowledgment  on  the  papt  of  the  warrantor,  as  will 
take  the  case  out  of  the  rule  here  laid  down.  What  acknowledg- 
ments would  be  sufficient  for  that  purpose,  is  a  point  not  raised  by 
the  record.  When  I  say  that  the  suit  must  be  brought  within 
twenty- one  years  from  the  date  of  the  warrant,  I  speak  of  a  case 
like  the  present  one,  in  which  the  alleged  trust  is  proved  by  the 
naked  and  solitary  fact  of  the  payment  of  the  purchase  money. 
When  the  ceBtui  que  trust  has  superintended  the  survey  and  paid 
the  officers'  fees,  or  exercised  other  acts  of  ownership  over  tlie 
land,  the  presumption  in  favor  of  the  trustee  would^  perhaps^  not 
begin  to  arise  until  he  did  some  act  of  hostility,  such  as  selling  his 
title  or  taking  out  a  patent  to  himself."  The  concluding  portion 
of  what  is  here  quoted  seems  to  sustain  the  view  we  have 
taken  of  this  question,  rather  than  that  contended  for  by  respond* 
ent.  So  in  the  case  of  PepUr  v.  Lodge^  although  some  expres- 
sions are  employed  which  may  be  construed  to  sustain  the  position 
taken  by  counsel  for  respondent,  yet  it  is  perfectly  evident  fipom 
the  following  portion  of  the  opinion,  that  it  was  not  intended  to 
sanction  any  such  doctrine:  ^^In  England,  it  is  an  undoubted 
rule  in  cases  of  express  trust,  that  the  possession  of  the.  trustee  is 
the  possession  of  the  cestui  que  trusty  and  in  that  respect*  I  would 
follow  the  English  practice ;  but  when  the  parties  meant  to  create 
no  trust,  but  a  trust  is  raised  by  operation  of  law,  there  is  nothing 
in  the  mere  circumstance  of  its  existence  to  presume  the  posses- 
sion of  the  trustee  to  have  been  otiierwise  than  adverse,  the  priv- 
ity or  assent  of  the  cestui  que  trust  must  be  shown  as  in  other 
cases."  But  where  in  this  case  it  is  shown  that  the  title  was 
taken  by  the  trustee  at  the  request  of  the  cestui  que  trusty  it  could 
hardly  be  presumed  that  he  held  adversely.  Where  the  trust  has 
been  created  by  some  amicable  arrangement  between  the  trustee 
and  cestui  que  trusty  we  can  find  no  case  where  it  has  been  held 
that  the  statute  begins  to  run  from  the  time  such  trust  is  created. 
It  will  be  seen  upon  examination,  that  in  all  such  cases  the  trust 
arose  out  of  some  wrong  on  the  part  of  the  trustee. 

That  no  parol  agreement  between  the  parties  giving  to  an  im- 
plied trust  an  efiect  or  character  different  from  that  which  the 
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law  would  create  from  the  acts  of  the  parties  could  be  admitted  in 
evidence  in  cases  of  this  kind  there  is  little  doubt,  for  that  would 
be  simply  creating  an  express  trust  by  parol,  which  the  law  does 
not  tolerate.  But  that  all  the  facts  and  circumstances  out  of 
which  the  implied  trust  is  raised,  may  be  proven  is  clear,  otherwise 
the  trust  itself  could  not  be  established. 

As  a  general  thing,  parol  testimony  alone  can  be  produced  to 
show  that  the  eestuis  que  trust  furnished  the  money  with  which 
property  is  purchased.  So  it  must  usually  be  shown  that  the 
money  was  not  loaned  to  the  trustee,  for  from  the  mere  circum* 
stance  of  money  being  adyanced  to  another,  the  law  would  pre- 
sume a  loan,  or  payment  of  a  debt. 

Hence,  the  necessity  of  proving  all  the  circumstances  out  of 
which  the  trust  is  created.  Nothing  more  appears  to  have  been 
done  in  this  case.  It  was  not  attempted  to  modify  the  construct* 
ive  trust  by  any  parol  agreement.  The  agreement  that  the  plaint- 
iff should  have  an  interest  of  one-third  in  the  mining  ground  or 
the  '^  proceeds  if  sold,"  was  in  no  wise  a  modification  of  the  trust 
which  the  law  would  raise ;  for  the  trustee,  may  as  a  general  rule 
not  only  have  the  trust  enforced  against  the  property  immediately 
acquired  with  his  money,  but  also  against  the  proceeds  if  it  has 
been  sold  before  he  seeks  his  remedy.  There  would  seem  to  be  noth- 
ing objectionable,  therefore,  in  the  evidence  which  showed  how  the 
property  was  acquired,  and  that  the  deed  was  taken  in  the  name 
of  Johnson,  by  the  consent  and  at  the  request  of  the  plaintiff. 

It  follows  that  no  cause  of  action  could  accrue  to  the  plaintiff  in 
this  case,  until  repudiation  of  the  trust  by  Johnson  or  Sheldon,  or 
until  some  act  was  done  hostile  to  his  right.  We  find  nothing  of 
the  kind  proven  to  have  occurred  prior  to  April,  1863,  when  Shel- 
don conveyed  the  mining  ground  to  the  corporations  known  as  the 
Uncle  Sam  and  Baltic  Mining  Companies,  and  took  stock  in  his  own 
name  in  lieu  thereof.  This  appears  to  have  been  an  act  clearly  in- 
consistent with  the  plaintiff's  right,  and  at  that  time  his  right  of  ac>- 
tion  accrued,  and  not  till  then.  This  suit  was  commenced  in 
January,  a.d.  1867.  Thus  a  period  of  less  than  four  years 
elapsed  between  the  conveyance  by  Sheldon  and  the  bringing  of 
this  action,  and  the  plaintiff's  right  would  not  be  barred  by  a  lapse 
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of  time  .short  of  four  years,  for  this  form  of  action  is  governed  by 
the  eighteenth  section  of  our  Act  of  Limitations.  None  of  the 
other  sections  of  the  Act  seem  to  cover  ca8e§  of  this  kind.  But 
it  is  argued  an  action  for  money  had  and  received  might  have  been 
maintained  by  the  plaintiff  at  the  time  the  defendant  sold  the  stock, 
and  that  in  such  case  a  period  of  two  years  ought  to  bar  his  right. 
We  do  not  think  that  such  action  could  be  maintained.  Had  Shel- 
don acknowledged  in  any  way  that  any  sum  was  due  the  plaintiff, 
perhaps  such  an  action  might  be  maintained,  but  where,  as  in  this 
case,  it  was  necessary  for  the  plaintiff  to  establish  facts  out  of 
which  a  trust  was  created,  and  then  to  show  that  the  trust  property 
was  converted  into  money,  it  is  very  certain  that  such  facts  could 
not  be  established  in  an  action  brought  simply  to  recover  money. 
The  plaintiff  could  not  show  himself  entitled  to  any  relief  what- 
ever until  an  implied  trust  was  estabUshed,  which  certainly  could 
not  be  done  in  a  Court  of  law  and  in  an  action  of  assumpsit ;  such 
trust  can  only  be  established  in  an  equity  proceeding.  So,  too, 
this  is  the  only  character  of  action  in  which  the  plaintiff  could  ob- 
tain full  and  adequate  relief ;  hence  his  right  of  action  should  not 
be  barred  by  the  two  years'  statute.  Having  brought  this  action 
within  the  period  prescribed  by  the  Statute  of  Limitations,  it  must 
be  maintained. 

Judgment  reversed  and  cause  remanded. 


A.  F.  KERCHEVAL  and  E.  JULLIN,  Appellants,  v.  C.  M. 

McKENNEY,  Respondent. 

Apvidavit  for  Ghanos  of  Venue.  An  affidavit  for  change  of  venue  that 
affiant  *'  verily  believes,  and  so  sayis,  that  the  convenience  of  witnesses  and  the 
ends  of  justice  would  be  promoted  by  the  change  of  the  place  of  trial/*  etc., 
states  mere  conclusions,  and  not  facts,  and  is  clearly  insufficient. 

Damages  on  Appeal  for  Delay.  Where  an  appeal,  devoid  of  merit,  ap- 
pears to  have  been  made,  for  delay,  damages  in  addition  to  costs  will  be  im- 
posed. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Nye  County. 
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The  action  was  replevin  for  twelve  oxeii,  six  yokes,  six  Igg  chains 
and  two  wagons,  alleged  to  be  of  the  value  of  twelve  hundred  dol- 
lars. The  property  was  seized  by  the  Sheriff,  on  March  24th, 
1868,  and  the  defendant  being  unable  to  give  an  undertaking  for  a 
return  of  it,  was  in  a  few  days  afterwards  delivered  to  the  plaintifis. 
Defendant  filed  an  answer  denying  the  allegations  of  the  complaint, 
and  averring  o^vnership  in  himself. 

It  appears  that  the  undertaking  on  replevin  was  not  signed  by 
the  sureties  named  in  it,  and  on  April  16th,  1868,  plaintiffs,  who 
still  retained  possession  of  the  property,  moved  to  dismiss  the  auxil- 
iary proceedings  on  that  ground.  On  April  20th,  when  that  motion 
came  up  for  hearing,  plaintifis  moved  for  a  continuance  of  the  ac- 
tion, which,  though  resisted  by  defendant,  was  granted  until  May 
4th,  1868.  On  April  22d  the  motion  to  dismiss  the  auxiliary  pro- 
ceedings was  granted ;  notwithstanding  which  plaintiffii  refused  to 
return  the  property.  On  May  4th  the  cause  was,  by  consent,  set 
for  trial  (and  no  jury  called  for)  on  May  9th,  on  which  day  plaint- 
ifis moved  for  a  continuance,  on  the  ground  of  the  absence  of  a  ma- 
terial witness.  Defendant  admitting  that  the  witness  would  swear 
to  what  plaintiff  Kercbeval  deposed  he  would  swear  to,  the  motion 
for  continuance  was  denied.  Then  plaintifl&  demanded  a  jury,  and 
a  venire  was  issued,  returnable  on  May  11th,  on  which  day,  de- 
fendant desiring  to  amend  his  answer,  the  trial  was  by  consent  fixed 
for  June  9th,  1868.  On  June  4th,  1868,  a  motion  for  a  change 
of  the  place  of  trial  from  Nye  County  to  Lander  County,  based 
upon  the  affidavit  of  plaintiff  Kercbeval  noticed  in  the  opinion,  was 
made  by  plaintifis,  which,  coming  up  for  hearing  on  the  day  the 
trial  was  fixed  for,  was  denied  without  argument,  and  the  plaintifis 
immediately  took  this  appeal. 

Wren  and  Croyland  and  E,  C,  Brearley^  for  Appellants. 
Thom<M  Fitchy  for  Respondent. 

By  the  Court,  Johnson,  J. 

The  appellants — plaintiffs  in  the  Court  below — brought  an  action 
in  Nye  County,  and  afterwards  moved  to  change  the  place  of  trial 
to  the  County  of  Lander,  in  another  district.     The  only  showing 
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made  in  support  of  the  motion,  was  contained  in  the  affidavit  of 
one  of  the  plaintiff :  ^*  That  he  verily  believes,  and  so  says,  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be  pro- 
moted by  the  change  of  the  place  of  trial  of  the  cause  from  Nye 
County  to  Lander  County."  The  motion  was  denied,  and  this  ap- 
peal comes  up  from  such  order  under  the  provisions  of  Sec.  274  of 
the  Civil  Practice  Act,  as  amended  in  1864.  The  affidavit  was 
clearly  insufficient  to  warrant  the  Court  in  changing  the  venue. 
The  factSy  and  not  the  mere  conclusions  of  the  affiant,  should 
have  been  stated,  so  as  to  enable  the  Court  to  judge  whether 
the  convenience  of  witnesses  and  the  ends  of  justice  would  be  pro- 
moted by  changing  iiie  venue.  The  Court  properly  overruled  the 
application. 

The  appeal  is  utterly  devoid  of  merit,  and  from  the  circum- 
stances of  the  case,  as  it  is  presented  by  the  affidavits  submitted 
on  behalf  of  respondent,  we  are  strongly  impressed  with  the  belief 
that  the  appeal  was  made  for  delay,  and,  therefore,  the  respondent 
is  entitled  to  damages  in  addition  to  the  costs  of  this  appeal. 

It  is  adjudged  that  the  order  of  the  Court  below  be  affirmed, 
with  costs,  and  in  addition  thereto,  damages  against  appellanta  in 
the  sum  of  fifty  dollars. 

Beattt,  C.  J.,  not  having  heard  the  case,  did  not  participate  in 
the  above  decision. 


JOSEPH  KLOPENSTEIN  et  al,  Appbllakts,  v.  PATRICK 

MULOAHY,  Respondent. 

Mere  Insolvency  of  Purchaser  of  Goods  does  not  Avoid  Sale.  The  mere 
insolvency  of  the  purchaser  of  goods  on  credit,  although  well  known  to  him- 
self, if  no  false  representations  are  made  and  no  artifice  used,  will  not  avoid  a 
sale  to  him. 

What  False  Representations  will  Avoid  Sale  of  Goods.  Any  false  represent- 
ations or  artifice  by  a  purchaser  of  goods,  if  the  seller  is  thereby  induced  to 
part  with  them,  which  otherwise  he  would  not  have  done,  will  invalidate  the 
sale,  whether  the  purchaser  is  solvent  or  insolvent. 

What  False  Representations  will  not  Avoid  Sale.  False  representations  by 
a  purchaser  of  goods  will  not  avoid  the  sale,  unless  it  appears  that  the  seller 
was  thereby  induced  to  do  that  which  he  would  probably  not  have  done  but 
for  them. 
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PuRCHASK  OF  GooDS  WITH  INTENTION  NOT  TO  Pat.  A  Sale  of  goods  on  Credit  will 
be  aToided  when  the  buyer,  knowing  himself  insolvent,  purchases  with  the  in- 
tention of  not  paying  for  them,  although  no  false  representations  are  made  by 
him. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  of  replevin  brought  by  Joseph  Klopenstein  and 
Andrew  Klopenstein,  partners,  doing  business  in  San  Francisco,  un- 
der the  firm  name  of  Klopenstein  &  Co.,  against  the  Sheriff  of 
Storey  County,  to  recover  certain  groceries,  alleged  to  be  of  the 
value  of  five  thousand  dollars  or  thereabouts,  sold  by  them  to 
Numa  Grange,  of  Virginia  City.  The  defendant  in  his  answer, 
among  other  defenses,  set  up  a  justification  as  Sheriff  under  writs 
of  attachment  and  execution  on  two  certain  suits  commenced  by 
the  firm  of  C.  A.  Peake  &  Co.,  of  Sacramento,  against  Grange, 
in  which  the  goods  \^ere  duly  attached,  and  after  judgment  levied 
on  as  the  goods  of  said  Grange,  to  whom  he  alleged  they  then  be- 
longed. Under  the  replevin  writ  the  goods  were  taken  out  of  the 
possession  of  the  Sheriff,  who  in  his  answer  claimed  a  return  there- 
of, or  their  value,  in  the  sum  of  six  thousand  seven  hundred  dol- 
lars. 

The  judgment  was  in  favor  of  the  defendant  for  a  return  of  the 
goods,  or  for  four  thousand  eight  hundred  and  seventy-six  dollars, 
the  adjudged  value  thereof,  in  case  a  return  of  them  could  not  be 
had. 

The  other  facts  are  stated  in  the  opinion. 

Hillyer  and  Whitman^  for  Appellants. 
Williams  and  Bixler^  for  Respondent. 

Counsel  on  the  respective  sides  discussed  the  case,  principally 
upon  the  testimony,  at  great  length,  the  appellants  citing  the  case 
of  Seligman  v.  KdUcman^  8  Cal.  207,  as  laying  down  the  correct 
rule  of  law  upon  the  main  point  involved ;  and  the  respondent  in- 
sisting upon  the  law  as  laid  down  in  Bell  v.  Ellis^  33  Cal. 

Appellants  also  cited  Coghill  v.  Bumey^  15  Cal.  213 ;  Thompson 
V.  Rose,  16  Conn.  71 ;  Gardner  v.  Preston^  2  Day,  202  ;  Cary  v. 
20 
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Hotaling,  1  Hill,  311 ;  Olmsted  v.  Hotaling,  1  Hill,  317  ;  Ford 
V.  AtwateTy  I  Root,  59  ;  Brown  v.  Montgomery^  20  N.  Y.  287  ; 
Buffington  v.  French,  15  Mass.  157 ;  Van  Neat  v.  Conover,  20 
Barb.  547,  and  Nichoh  v.  ilfwAarf,  23  N.  Y.  264. 

Respondents  cited,  in  addition  to  Bell  v.  Ellis,  the  cases  of 
Hemhaw  v.  Bryant,  4  Scam.  97  ;  Nichoh  v.  Pinner,  18  N.  J. 
295  ;  jBiy5'«  V.  ^arry,  2  Curtis  C.  C.  259  ;  Bidualt  v.  Wales^  19 
Miss.  36,  lb,  546 ;  Addington  v.  Allen,  11  Wend.  374 ;  Wdh 
V.  Jet{^e«,ll  How.  Pr.  R.  242  ;  Backentoss  v.  Speicher,  31  Penn. 
325,  and  2  Parsons  on  Contracts,  269,  and  note  u  on  page  270. 

By  the  Court,  Lewis,  J. 

Some  time  during  the  summer  of  1866,  one  Numa  Grange,  who 
was  then  engaged  in  the  mercantile  trade  in  Virginia  City,  began 
to  purchase  goods  of  the  plaintiffs,  who  were  in  the  same  trade  in 
the  city  of  San  Francisco,  under  these  circumstances :  Being  in- 
troduced to  the  plaintiff  Joseph  Klopenstein,  by  a  mutual  acquaint- 
ance, Grange  stated  that  he  wished  to  purchase  a  small  bill  of  goods 
upon  a  credit  of  forty-five  days.  Before  selling  the  goods  Klopen- 
stein made  some  inquiries  of  Grange  as  to  his  financial  condition, 
and  his  standing  with  the  merchants  with  whom  he  had  formerly 
traded.  The  conversation  which  then  took  place  upon  that  subject 
is  thus  related  by  Klopenstein  in  his  testimony :  "  I  asked  him  how 
he  was  situated  pecuniarily,  and  with  whom  he  had  been  trading 
before.  He  said  he  had  been  trading  with  Booth  &  Co.  and  Peake 
&  Co.  of  Sacramento  City.  I  asked  him  how  he  stood  with  Booth 
&  Co. ;  he  said  he  owed  them  a  few  thousand  dollars.  I  asked 
him  how  much  he  owed  Peake  &  Go. ;  he  said  a  little  less  than 
four  thousand  dollars.  He  said  he  had  a  good  business,  which  he 
hoped  to 'increase,  and  a  stock  of  goods  on  hand  which  would  bo 
filled  by  the  assortment  he  proposed  to  take  from  me." 

This  is  all  of  the  conversation,  as  related  by  plaintiff  Klopen- 
stein, which  took  place  between  him  and  Grange.  The  witness 
concludes  by  saying :  ^^  On  these  representations  I  sold  him  the 
bill  of  goods  in  September." 

Grange,  who  after  his  failure  was  employed  by  the  plaintiffs,  re- 
lates this  conversation  in  this  wise :  ^^  I  talked  with  Mr.  Klopen- 
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stein,  who  asked  me  in  what  sitaation  I  stood.  I  told  him  I  owed 
a  little  balance  to  the  house  of  Booth  &  Co.,  and  I  think  I  men- 
tioned the  house  of  Peake  &  Go.  of  Sacramento.  I  told  him  I 
had  been  dealing  largely  in  Sacramento.  I  am  not  certain  that  I 
mentioned  the  amount  I  owed.  Klopenstein  asked  me  if  it  was  a 
couple  of  thousand  dollars.  I  told  him  yes,  about  that ;  I  did  not 
answer  him  more  definitely  than  that." 

It  appears  that  at  the  time  of  this  conversation  Grange's  indebt- 
edness to  Booth  &  Co.  was  something  over  five  thousand  dollars, 
and  to  Peake  &  Co.  about  forty-three  hundred  dollars.  The  goods 
sold  by  the  plaintiffs  at  this  time  amounted  to  about  eleven  hundred 
dollars.  Purchases  were  afterwards  made  at  various  times  up  to 
the  first  day  of  December,  a.  d.  1866,  all  of  which  were  upon  a 
credit  of  forty-five  days.  The  goods  purchased  in  September  were 
paid  for  at  the  expiration  of  the  time  of  credit,  and  one  thousand 
dollars  was  also  paid  on  the  purchases  made  afterwards. 

In  the  month  of  February  Grange's  stock  of  goods  was  attached 
by  Peake  &  Co.,  upon  the  debt  due  them ;  taken  by  Mulcahy,  the 
Sheriff,  upon  the  writ,  and  held  by  him  at  the  time  this  action  was 
brought. 

The  plaintifl^  now  seek  to  recover  the  goods  which  were  not  paid 
for,  upon  the  assumption  that  all  the  sales  were  rendered  void  by 
the  fraudulent  misrepresentations  made  by  Grange  as  to  the  amount 
of  his  indebtedness,  and  subsequent  misstatements  made  by  letter 
at  various  times  during  the  period  in  which  the  goods  sought  to  be 
recovered  were  sold. 

Upon  a  fair  submission  of  the  case  to  the  jury  a  verdict  was  ren- 
dered against  the  plaintilis,  who  now  appeal  from  the  judgment  and 
the  order  refusing  a  new  trial. 

Upon  these  facts  the  material  questions  to  be  passed  upon  by 
this  Court  are :  First — Did  the  mere  fact  of  Grange's  insolvency 
(he  knowing  it)  at  the  time  he  purchased  the  goods  of  the  plsuntr 
lib  invalidate  the  sales  ?  If  not,  then.  Second — Were  Grange's 
representations  of  his  pecuniary  condition  or  state  of  business  duch 
as  to  produce  the  result  ? 

That  the  mere  insolvency  of  the  vendee,  although  well  known 
to  himself,  will  not  avoid  a  sale,  is  a  proposition  so  strongly  fortified 
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by  the  authorities  that  no  Court  would  now  be  justified  in  over- 
turning it.  Seligman  v.  Kalkman  (8  Cal.  207)  is  perhaps  the 
only  case  that  can  be  found  in  the  books  announcing  a  contrary 
doctrine.  It  must  be  admitted  that  in  that  case  the  Supreme 
Court  of  California,  with  that  spirit  of  reckless  innovation  which  so 
frequently  characterized  its  earlier  decisions,  directly  held  that  the 
mere  insolvency  of  the  purchaser  was  sufficient  to  invalidate  a 
sale ;  but  that  case  has  since  been  overruled,  and  hence  it  is  no 
longer  authority  even  in  California.  (^Bell  v.  Ellis^  33  Cal.)  Nor 
do  we  find  that  the  reasoning  of  the  Court  in  Seligman  v.  Kalkman 
so  cogent  and  convincing  as  to  justify  the  adoption  of  the  rule  there 
announced  in  opposition  to  the  general  current  of  authority  both 
in  this  country  and  in  England.  It  is  true  this  Court  is  not  neces- 
sarily bound  by  the  decisions  oT  the  Courts  of  other  States  where 
they  are  manifestly  not  supported  by  reason  ;  still  as  those  decisions 
in  a  great  measure  constitute  the  common  law  of  our  country, 
they  are  usually  entitled  to  great  weight,  and  should  not  be  disre- 
garded except  where  clearly  and  manifestly  incorrect ;  and  indeed 
not  even  then  if  the  decisions  are  numerous  and  uniform,  for  it  is 
generally  more  mischievous  to  unsettle  even  an  incorrect  rule, 
which  is  thoroughly  established,  than  to  adopt  and  follow  it.  But 
the  law  upon  the  question  under  consideration  is,  we  believe,  not 
only  maintained  by  the  authorities,  but  also  founded  upon  correct 
principle,  as  the  reasoning  of  the  judges  in  the  various  cases  in 
which  the  subject  is  discussed  will  demonstrate.  Hence  we  have 
no  disposition  to  follow  the  doctrine  announced  in  Seligman  v.  Kalk- 
man^ but  prefer  to  follow  the  rule  so  well  established  the  other 
way.  (^Smith  v.  Smith  et  al,^  21  Penn.  State  R.  367 ;  Buckley 
et  ah.  V.  Aricher,  21  Barb.  585  ;  Mitchell  et  ah.  v.  Worden^  20 
Barb.  253  ;   Cross  v.  Peters^  1  Greenleaf,  378.) 

Any  false  representations  or  artifice,  however,  by  the  purchaser, 
if  the  seller  is  thereby  induced  to  part  with  goods  which  otherwise 
he  would  not  have  done,  will  always  invalidate  the  sale,  for  actual 
fraud  invalidates  all  transactions.  But  false  representations  or 
fraud  will  not  avoid  a  sale  unless  it  appears  that  the  seller  was 
thereby  induced  to  do  that  which  he  would  probably  not  have  done 
except  for  such  fraud  or  deception.     Although  the  law  abhors  all 
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deceit  and  double  dealing,  still  it  would  be  unreasonable  to  allow 
them  to  invalidate  a  transaction  which  they  in  no  wise  influenced. 

If,  therefore,  it  is  made  apparent  that  the  false  representations 
had  no  influence  upon  the  action  of  the  vendor,  they  will  not  avoid 
the  sale.  ^'  In  the  first  place,"  says  Parsons,  '^  it  is  obvious  that 
the  fraud  must  be  material  to  the  contract  or  transaction  which  is 
to  be  avoided  because  of  it,  for  if  it  relate  to  another  matter,  or  to 
this  only  in  a  trivial  and  unimportant  way,  it  affords  no  ground  for 
the  action  of  the  Court.  It  must  therefore  relate  distinctly  and 
directly  to  this  contract,  and  it  must  afiect  its  very  essence  and 
substance.  But  as  before,  we  must  say  that  there  is  no  positive 
standard  by  which  to  determine  whether  the  fraud  be  thus  material 
or  not.  Nor  can  we  give  a  better  rule  for  deciding  the  question 
than  this :  if  the  fraud  be  such  that  had  it  not  been  practiced  the 
contract  would  not  have  been  made  or  the  transaction  completed, 
then  it  is  material  to  it ;  but  if  it  be  shown  or  made  probable  that 
the  same  thing  would  have  been  done  by  the  parties  in  the  same 
way  if  the  fraud  had  not  been  practiced,  it  cannot  be  deemed 
material."     (2  Parsons  on  Contracts,  267.) 

The  law  as  established  by  the  cases  upon  this  subject  may  be 
briefly  summed  up  in  this  manner  :  First — That  the  mere  insol- 
vency of  the  purchaser,  if  no  false  representations  are  made  and 
no  artifice  is  employed,  will  not  avoid  the  sale.  Second — Any 
false  representations  made  by  the  purchaser  to  the  vendor  by 
means  of  which  the  latter  is  induced  to  part  with  property,  which 
were  it  not  for  such  representations  he  would  not  have  done,  will 
avoid  the  sale,  whether  the  purchaser  be  solvent  or  insolvent. 
Third — The  sale  will  be  avoided  when  a  purchaser,  knowing  him- 
self insolvent,  purchases  goods  with  the  intention  of  not  paying  for 
them,  although  no  false  representations  are  made  by  him.  {Fer- 
guson  v.  Carringion,  9  Bam.  C.  C.  59 ;  Ash  v.  Putnam^  1  Hill,  302.) 

Assuming  that  the  insolvency  of  a  purchaser  will  not  in  itself 
invalidate  a  sale,  two  questions  only  then  remain  to  be  answered 
in  this  case :  First — Were  the  plaintiffs  influenced  in  the  sale  of 
the  goods  in  question  by  the  false  representations  made  by  Grange ; 
and,  Second — Was  it  the  intention  of  Grange  not  to  pay  for  them 
at  the  time  of  purchase  ? 
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If  the  testimony  of  the  plaintiff  Joseph  Klopenstein  is  taken  as 
the  full  and  correct  version  of  the  conversation  which  took  place 
between  himself  and  Grange  at  the  time  of  the  first  sale  of  goods, 
there  could  be  no  possible  hesitation  in  concluding  that  the  plaintiff 
were  not  induced  to  sell  goods  to  Grange  by  any  misrepresentations 
as  to  his  financial  condition.  According  to  this  testimony  the  only 
misstatement  made  by  Grange  was  in  answer  to  the  question  as  to 
how  much  he  owed  Peake  &  Co.,  his  answer  being  ^'  a  little  less 
than  four  thousand  dollars,"  when  in  fact  he  then  owed  that  firm 
four  thousand  three  hundred  dollars.  But  can  it  be  believed  that 
the  plaintiffs  would  not 'have  dealt  with  him  precisely  as  they  did 
had  they  been  correctly  informed  that  the  debt  to  Peake  &  Co.  was 
forty-three  hundred  dollars ;  certainly  not,  for  there  seems  to  have 
been  no  disposition  on  the  part  of  Joseph  Klopenstein  to  ascertain 
accurately  the  amount  of  Grange's  liabilities.  Judging  from  his 
own  testimony,  the  purpose  seems  to  have  been  only  to  get  a  very 
general  idea  of  his  financial  condition.  Indeed,  Klopenstein  ap- 
pears to  have  been  indifferent  even  as  to  the  exact  number  of 
thousands  in  which  his  customer  was  indebted.  The  statement  by 
Grange  that  he  owed  Booth  &  Co.  a  balance  of  a  ^'  few  thousand 
dollars,"  although  as  indefinite  as  it  possibly  could  be,  seems  to 
have  been  satisfactory.  With  this  apparent  indifference  as  to  the 
exact  amount  of  indebtedness  it  is  impossible  to  believe  that  three 
hundred  dollars  more  or  less  would  have  influenced  the  plaintifls^ 
action.  Nor  indeed  do  they  intimate  that  had  they  known  the  ex- 
act sum  due  Peake  &  Co.  it  would  have  impaired  Grange's  credit 
with  them  in  the  slightest  degree.  If  by  the  equivocation  or  mis- 
statement of  Grange  the  plaintifls  were  not  deceived  or  misled  to 
their  injury,  the  sale  is  not  invalidated,  for,  as  we  have  before 
stated,  it  must  be  shown  that  the  artifice  employed,  or  false  repre- 
sentations made,  influenced  the  vendor's  action,  before  the  sale  can 
be  held  void.  The  testimony  of  Klopenstein  then  makes  out  no 
such  case  of  fraud  as  will  avoid  the  sales ;  but  on  the  contrary,  it 
shows  affirmatively  that  the  underestimate  of  the  debt  to  Peake  k 
Co.  did  not  in  any  wise  influence  the  credit  given  to  Grange.  It  is 
true  the  version  given  by  Grange  of  the  conversation  between  him- 
self and  Joseph  Klopenstein  differs  materially  from  Klopenstein's 
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statement  of  it,  but  the  jary  were  instructed  that  '^  If  at  the  time 
when  Estrom  &  Grange  made  the  first  purchase  of  the  plaintiff  the 
firm  was  insolvent,  and  Grange  on  its  behalf  falsely  misrepresented 
to  plaintiff  that  the  firm  was  solvent  in  the  manner  stated  in  the 
deposition  of  Grange,  and  the  testimony  of  Klopenstein,  and  upon 
the  faith  of  such  false  statement  the  plaintiffs  subsequently  sold  the 
goods  sued  for,  or  any  portion  thereof,  then  such  facts  are  conclu- 
sive evidence  of  fraud,  and  plaintiff  are  entitled  to  recover."  And 
tfius  the  question  whether  the  plaintiffs  were  induced  by  any  false 
statements  of  Grange  to  part  with  their  goods  was  fairly  left  to  the 
jury ;  and  their  verdict  being  against  the  plaintiib  it  negatives  the 
assumption  that  they  were  influenced  in  their  sale  of  the  goods  by 
any  false  statements,  and  that  verdict  is  not:  so  clearly  against  the 
weight  of  evidenc§.'4q$!ifc0  authorize  this  Court  to  set  it  aside.  The 
jury  seem  to  have  taken  Klopenstein's  version  of  the  conversation 
in  preference  to  that  of  Grange — and  we  are  not  prepared  to  say 
that  they  did  not  do  right.  But  it  is  claimed  on  behalf  of  appellants 
that  the  letters  written  by  Grange  to  the  plaintiffs  at  various  times 
after  the  first  purchase  in  September  were  of  a  character  calcu- 
lated to  deceive  them  as  to  the  amount  of  business  done  by  him. 
The  jury,  however,  do  not  seem  to  have  placed  the  same  interpre- 
tation upon  thpse  letters  which  counsel  placed  upon  them,  nor  do 
we  find  anything  in  them  which  would  be  likely  to  deceive  the 
plaintiffs  as  to  Grange's  pecuniary  condition. 

The  mention  of  the  amount  of  sales  by  him  upon  some  particu- 
lar days  was  evidently  not  done  for  the  purpose  of  deceiving  the 
plaintiffs,  for  he  adds :  ^^  Of  course  we  mention  this  day's  sales  as 
extraordinary  for  us.  Let  us  do  half  this  business  regularly  apd 
everything  will  be  all  right."  In  another  letter  he  mentions  one 
day's  sales  which  was  larger  than  the  average,  but  there  is  nothing 
in  it  to  induce  the  plaintifis  to  believe  that  such  was  the  usual 
amount  of  sales  per  day.  It  is  not  claimed  that  the  amount  of 
sales  as  given  were  overestimated,  nor  does  it  seem  at  all  probable 
that  the  plaintiffs  were  deceived  as  to  the  amount  of  business  which 
Grange  was  doing  by  the  mention  of  the  amount  of  sales  upon  two 
different  days,  when  it  is  expressly  stated  that  the  sales  upon  one 
of  these  days  was  extraordinary,  and  it  is  evident  from  the  context 
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of  the  letter  that  the  amount  upon  the  other  day  was  given  as  un- 
usual. As  the  case  was  fairly  and  fully  submitted  to  the  jury  we 
do  not  feel  warranted  in  setting  aside  their  verdict  upon  the  evidence 
as  it  is  presented  to  us. 

Upon  the  second  point  it  is  only  necessary  to  say  that  there  is  no 
evidence  whatever  in  the  record  tending  to  show  that  Grange  did  not 
intend  to  pay  for  the  goods  at  the  time  of  the  purchases ;  but  on  the 
contrary,  it  is  very  clear  that  he  did,  for  it  is  shown  that  he  fully  paid 
for  his  first  purchases,  and  paid  a  thousand  dollars  or  more  upon 
the  purchases  made  afterwards.  And  he  testifies  himself  that  he 
honestly  intended  to  pay,  and  believed  at  the  time  he  obtained  the 
goods  that  he  would  be  able  to  do  so.  As  the  instructions  given 
by  the  Court  were  in  accordance  with  the  law  as  we  have  stated  it, 
any  special  discussion  of  them  is  rendered  unnecessary. 

Judgment  afiSrmed. 


L.   QUINT  AND  JAMES  H.  HARDY,  Respondents,  v.  THE 
OPHIR  SILVER  MINING  COMPANY,  Appellant. 

Conflict  of  Evidence.  A  verdict  will  not  be  set  aside  by  an  appellate 
court  on  the  ground  of  insufficiency  of  evidence,  where  there  is  some  evidence 
to  support  it,  unless  there  be  such  a  decided  preponderance  of  evidence  against 
it  as  to  create  a  conviction  that  it  was  the  result  of  mistake  or  misconduct  on 
the  part  of  the  jury. 

Contingent  Counsel  Fer.s,  when  Suit  Compromised.  An  instruction  in  a 
suit  on  a  quantum  meruit  to  recover  counsel /ees  that,  "  if  plaintiffs'  fee  was  to 
be  contingent  on  success,  and  defendant  settled  the  suit  without  plaintiffs*  con- 
sent, plaintiffs  could  recover  what  their  services  were  worth,"  does  not  incor- 
rectly state  the  law. 

Error  to  Justiky  Reversal  must  be  Material.  A  judgment  will  not  be 
reversed  on  account  of  error  in  the  proceedings,  unless  such  error  be  material 
or  calculated  to  mislead  the  jury  or  produce  an  erroneous  result. 

Instruction  on  Abstract  Points  of  Law.  An  instruction  to  the  jury  upon 
the  law  governing  a  state  of  facts  not  developed  in  the  evidence,  is  not  an  error 
authorizing  a  new  trial,  unless  it  is  probable  such  instruction  resulted  prejudi- 
cially to  the  party  complaining  of  it. 

Counsel  Fees,  Traveling  Expenses  and  Time  Lost.  An  instruction  to  the 
jury  in  a  suit  to  recover  counsel  fees  that,  "  if  plaintiffs  were  employed  by  de- 
fendant to  come  from  San  Francisco  to  Virginia  City,  or  from  San  Francisco  to 
Aurora,  and  there  was  no  special  agreement  as  to  the  amount  to  be  paid,  they 
can  only  recover  -the  value  of  the  services  rendered  at  the  place  where  they 


SUPREME  COURT  OF  NEVADA,  1868.  305 


Qoint  and  Hardy  v.  The  Ophir  Silver  MiniDg  Company. 

were  rendered,  with  the  addition  of  reasonable  traveling  expensee ;  and  if  the 
traveling  expenses  were  paid  by  defendant,  then  they  cannot  be  recovered  by 
plaintiffs  :  "  //<?W,  clearly  erroneous,  and  properly  refused. 
QouNBEL  Fkks — WHAT  TO  BK  TAKEN  INTO  ACCOUNT.  To  ascertain  what  may 
be  a  reasonable  compensation  for  services  rendered  by  an  attorney,  the  amount 
involved,  and  the  character  of  the  business  transacted  by  him  must  be  taken 
into  account,  and  the  time  employed ;  not  the  time  immediately  devoted  to  the 
business  alone,  but  the  time  which  he  must  lose  from  other  business  in  at- 
tending to  it. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opinion. 

HiUyer  and  Whitman^  for  Appellant,  after  discussing  the  testi- 
mony very  fully,  argued  that  on  the  trial  of  the  cause  there  ap- 
peared no  settled  basis  or  rule  upon  which  opinions,  as  to  the  value 
of  the  services  of  plaintiffs,  could  be  given.  We  were  of  the  opinion, 
continued  counsel  for  appellant,  that  in  the  absence  of  express  con- 
tract, an  attorney  going  from  one  place  to  another  to  try  a  cause, 
or  do  business,  was  entitled  only  to  charge  his  client  what  his  serv- 
ice was  reasonably  worth  at  the  point  where  the  business  was  trans- 
acted, and  reasonable  traveling  expenses.  Mr.  Hardy  testifies  that 
his  traveling  expenses  were  paid,  and  upon  no  '^  picayunish  basis.'' 
We  asked  the  Court  so  to  charge  the  jury,  which  request  was  re- 
fused ;  and  this  we  urge  as  error.  It  may  be  admitted  that  this 
rule  would  not,  in  all  cases,  do  exact  justice.  What  rule  does  ? 
But  it  possesses  more  elements  of  justice  than  any  other  which  can 
be  suggested.  If  the  attorney  does  not  wish  to  abide  by  such  rule 
let  him  make  a  bargain. 

Aldrich  and  De  Long^  for  Respondents. 

The  just  rule,  and  the  only  one  which,  we  submit,  can  be  main- 
tained on  principle,  is  this :  that  where  an  attorney  is  employed  not 
by  special  contract,  the  client  agrees  to  pay  him  a  reasonable  com- 
pensation for  his  services,  and  that  these  services  are  to  be  viewed 
with  reference  to  the  nature  of  the  business,  its  importance,  the 
time  necessarily  consumed  in  attending  to  it,  and  all  the  surround- 
ing circumstances  of  the  employment ;  and  that  if  the  attorney  em- 


806  SUPREME  COURT  OF  NEVADA,  1868. 

Qaint  and  Hardy  v.  The  Opbir  Silver  Mining  Company. 

ployed  will  necessarily  be  subjected  to  an  extraordinary  consump- 
tion of  time  in  attending  to  the  business,  or  to  extraordinary 
inconvenience,  and  will  be  compelled  to  travel  a  long  distance,  these 
must  be  regarded  as  having  been  considered  by  the  client  and  at- 
torney at  the  time,  and  as  constituting  a  part  of  the  implied  con- 
tract between  them.  If  we  are  right  in  this,  the  Court  properly 
refused  the  instructions  asked  for  by  appellant. 

Quint  and  Rardy^  also  for  Respondents,  argued,  in  reference  to 
the  same  point,  that  if  the  instructions  asked  by  defendant  and  re- 
fused by  the  Court  were  law,  an  attorney  might  be  engaged  by  a 
litigant  in  San  Francisco  to  go  to  Washington  on  professional  busi- 
ness, which  might  require  his  attendance  and  attention  for  but  one 
day,  yet  two  months'  time  would  be  consumed  in  going  and  return- 
ing, for  which,  according  to  appellant's  theory,  he  could  recover 
nothing.  In  other  words,  if  the  one  day's  attendance  and  employ* 
ment  at  Washington  was  only  worth  one  hundred  dollars,  in  the 
absence  of  an  express  agreement  to  the  contrary,  the  attorney's 
recovery  could  not  exceed  that  sum.  This  would  be  absurd.  The 
situation  of  the  parties,  the  residence  of  the  attorneys,  the  location 
of  the  litigation  where  the  services  were  to  be  performed,  the  dis- 
tance to  be  traveled,  and  the  time  necessarily  consumed  in  the 
various  trips,  certainly  were  not  lost  sight  of  by  either  party ; 
nor  did  either  party  suppose  for  a  moment  that  the  fatigue  of  such 
journeys  was  to  be  endured  for  nothing. 

By  the  Court,  Lewis,  J. 

The  plaintiffs  bring  this  action  to  recover  the  sum  of  ten  thou- 
sand dollars  claimed  to  be  due  for  legal  services  rendered  for  the 
defendant  at  various  times  during  the  year  18t>6.  The  action  was 
tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  the  plain tifia 
for  the  sum  of  five  thousand  dollars.  Judgment  being  entered  for 
that  sum  by  the  Court,  a  motion  for  new  trial  was  regularly  made 
and  overruled.  An  appeal  is  now  taken  both  from  the  judgment 
and  the  order  denying  the  new  trial — counsel  for  appellant  contend- 
ing :  First — ^That  the  evidence  is  insufficient  to  sustain  the  verdict ; 
and,  Second — That  the  Court  erred  in  giving  a  certain  instruction 
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to  the  jury  at  the  request  of  plaintifis,  and  in  refusing  to  give  a 
certain  other  asked  by  defendant. 

There  is  a  conflict  in  the  testimony  as  to  what  would  be  a  reason- 
able compensation  for  the  services  rendered  by  the  plaintifis,  and 
although  the  preponderance  of  evidence  may  not  be  in  favor  of  the 
verdict,  there  is  at  least  sufficient  to  support  it.  The  law  is  now 
thoroughly  settled  that  a  verdict  will  not  be  set  aside  by  an  appel- 
late Court  upon  this  ground  when  the  lower  Court  has  refused  to 
do  so,  unless  there  be  such  a  decided  preponderance  of  evidence 
against  it  ^  to  create  a  conviction  that  it  was  the  result  of  mis- 
take or  misconduct  on  the  part  of  the  jury.  (3  Trahan  &  W.  on 
New  Trials,  12, 18 ;  Cohn  v.  Bupont,  8  Sandford,  262 ;  Mann  v. 
Witbeck,  17  Barb.  888 ;  5  Sandf.  180 ;  1  Whittaker's  Prac.  745 ; 
Maxwell  v.  Mcllvoy^  2  Bibb,  211 ;  Dodge  v.  Brittain^  1  Meigs, 
84 ;  Sellars  v.  Davis^  4  Yerger,  503 ;  Hall  v.  Paiffe^  4  Geo.  428 ; 
Lockwoodr.  Stewart^  12  Wis.  628  ;  Seville  v.  Lucas,  13  Wis.  617  ; 
Uewellen  v.  Williams  et  ah,  14  Wis.  687 ;  Cook  v.  Helmes,  5 
Wis.  107 ;  Barnes  v.  Merrick,  6  Wis.  57 ;  11  Minnesota,  296 ; 
Whitney  v.  Blunt,  15  Iowa,  288 ;  Buckman  v.  Berrehill,  16 
Iowa,  188;  KUe  v.  Tubhs,  32  Cal.  382;  Id.  580;  Lubeck  v. 
Bullock,  2^  Cal.  838.)  Upon  this  ground  therefore  the  verdict 
cannot  be  set  aside. 

The  instruction  which  it  is  claimed  by  counsel  for  appellant  should 
not  have  been  given  to  the  jury  reads  in  this  manner :  "  If  plaintifis' 
fee  was  to  be  contingent  on  success,  and  the  Ophir  Company  set- 
tled the  suits  without  plaintiffi'  consent,  plaintifis  could  recover  what 
their  services  were  worth."  We  are  not  informed  as  to  what  par- 
'ticular  feature  of  this  instruction  is  deemed  exceptionable,  although 
the  giving  of  it  by  the  Court  below  is  treated  as  an  error  entitling 
the  appellant  to  a  new  trial.  Had  counsel  taken  the  trouble  to 
state  specially  why  this  instruction  should  not  have  been  given  we 
could  discuss  thQ  matter  more  understandingly ;  as  it  is,  we  are 
unable  to  discover  the  fatal  error  which  seems  so  apparent  to  them. 
Certain  it  is  that  the  instruction  correctly  states  an  abstract  propo- 
sition of  law.  (2  Parsons  on  Contracts,  85 ;  Baldwin  v.  Bur- 
nett,  4  Cal.  392.)  And  the  only  objection  which  it  seems  possible 
to  make  to  it  is,  that  it  is  predicated  upon  the  possible  finding  by 
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the  jury  that  the  defendant  settled  the  litigation  without  the  plaint- 
ifis'  consent,  when  there  was  no  evidence  to  support  such  finding. 

Some  of  the  witnesses  on  behalf  of  the  defendant  testified  that 
the  plaintifis  were  employed  to  attend  to  the  trial  of  a  cause  for 
the  defendant  in  the  county  of  Esmeralda,  for  which,  if  success- 
ful,  they  were  to  receive  a  liberal  fee,  but  if  not,  they  were  only 
to  have  their  expenses  paid.  The  plaintiff  Hardy  testifies  posi- 
tively that  no  such  conditions  ever  existed,  but  that  they  were  to 
be  paid  in  any  event.  It  is,  however,  admitted  that  one  of  the 
plaintiffs  went  from  San  Francisco  to  Esmeralda  to  attend  to  the 
action  then  pending,  and  performed  some  service  about  the  matter ; 
but  no  trial  on  the  merits  being  had,  the  controversy  was  subse- 
quently settled  by  the  defendant,  the  plaintiffs  being  consulted 
about  it  and  making  no  objection.  It  is  to  this  state  of  facts,  that  * 
the  instruction  was  directed. 

Perhaps  a  Court  should  never  assume  the  possibility  of  the  jury 
finding  any  material  fact,  when  there  is  no  evidence  tending  to  es- 
tablish it ;  but  if  it  does,  it  is  not  necessarily  such  error  as  will  en- 
title a  party  to  a  new  trial.  Error  is  not  avoidable  unless  it  be  ma- 
terial, or  is  calculated  to  mislead  the  jury,  or  to  produce  a  wrong 
result.  To  instruct  them,  therefore,  upon  the  law  governing  a 
state  of  facts  not  developed  in  the  evidence,  is  not  an  error  author- 
izing a  new  trial,  unless  it  is  probable  that  such  instruction  resulted 
prejudicially  to  the  party  complaining. 

In  this  case  the  question  of  consent  to  the  settlement  was  left 
entirely  to  the  jury,  where  it  rightly  belonged.  They  were  bound 
to  find  the  fact  according  to  the  evidence,  and  there  is  no  intima- 
tion in  the  instruction  that  they  should  find  the  settlement  was  en-* 
tered  into  without  the  consent  of  the  plaintifis.  The  responsibility 
of  finding  that  fact  in  accordance  with  the  evidence  was  as  com- 
pletely left  with  them  as  if  the  instruction  had  not  been  given. 
Hence,  we  are  not  able  to  see  how  the  mere  assumption  that  they 
might  possibly  find  otherwise  could  have  misled  them.  If  there 
were  evidence  showing  that  the  settlement  took  place  without 
plaintifis'  consent,  the  instruction  would  have  been  perfectly 
proper ;  there  being  none  whatever,  the  instruction,  although 
irrelevant,  could  not  have  induced  the  jury  to  find  as  if  there  were 
such  evidence. 
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It  may  be  conceded  that  the  evidence  would  not  have  justified 
a  conclusion  that  the  defendant  entered  into  the  settlement  without 
the  consent  of  the  plaintifls ;  nor  is  it  probable  the  jury  so  found, 
for  their  verdict  could  very  probably  have  been  based  upon  the  evi- 
dence of  the  plaintifi^  Hardy,  who  testified  that  the  contract  be- 
tween him  and  the  defendant  was  unconditional.  If  so,  then  the 
settlement,  with  or  without  the  plaintifis'  consent,  could  not  afiect 
their  right  to  recover  what  their  services,  actually  rendered,  were 
reasonably  worth.     There  was,  therefore,  no  such  error  in  giving 

this  instruction  as  will  entitle  the  defendant  to  a  new  trial. 

« 

It  is  also  contended  that  the  Court  below  erred  in  refusing  to 
give  the  following  instruction  :  "  If  plaintiffs  were  employed  by 
defendants  to  come  from  San  Francisco  to  Virginia  City,  or  from 
San  .Francisco  to  Aurora,  and  there  was  no  special  agreement  as 
to  the  amount  to  be  paid,  they  can  only  recover  the  value  of  the 
services  rendered  at  the  place  where  they  were  rendered,  with  the 
addition  of  reasonable  traveling  expenses  ;  and  if  the  traveling  ex- 
penses were  paid  by  defendant,  then  they  cannot  be  recovered  by 
plaintifis."  Counsel  inform  us  this  sentence  is  the  embodiment 
of  the  law  governing  the  value  of  the  services  in  this  case,  and  that 
it  should  have  been  given. 

Reason,  says  Coke,  is  the  soul  of  the  law  ;  and  reason  in  law  is 
perfect  equity  ;  but  if  we  could  be  persuaded  that  this  instruction 
embodied  any  legal  principle  whatever,  we  should  very  seriously 
doubt  whether  reason  or  equity  were  in  any  manner  an  ingredient 
of  the  law.  When  service  or  labor  is  performed  by  one  man  for 
another,  and  there  is  no  agreement  as  to  compensation,  the  law  pre- 
sumes a  promise  to  pay  what  such  service  or  labor  is  reasonably 
(that  is  justly  and  equitably)  worth.  The  just  and  equitable  com- 
pensation which  the  law  thus  awards,  is  determined  by  the  charac- 
ter of  the  services  rendered — the  tiiiie  employed  and  the  responsi- 
bility imposed  upon  him  who  performs-  it.  Neither  one  of  these 
circumstances  is  alone  to  determine  it,  but  all  must  be  taken  into 
consideration. 

To  ascertain  what  may  be  a  reasonable  compensation  for  services 
rendered  by  an  attorney,  the  amount  involved  and  the  character  of 
the  business  transacted  by  him  must  be  taken  into  account,  be- 
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cause  as  he  is  liable  in  damages  for  any  negligence,  the  law  ^ves 
him  a  compensation  proportionate  to  the  responsibility  imposed  upon 
him.  And  the  time  employed  is  always  one  of  the  circumstances 
to  be  considered.  Nor  should  the  time  immediately  devoted  to  the 
trial  of  a  cause  or  the  transaction  of  the  business  be  alone  consid- 
ered, for  it  is  not  unfrequently  the  case  that  an  attorney  who  is 
employed  at  a  distance  from  his  usual  place  of  business,  is  com- 
pelled to  neglect  his  ordinary  business  for  days  or  weeks,  whilst 
the  time  immediately  devoted  to  the  cause  is  but  a  few  hours.  As 
in  this  very  case,  one  of  the  plaintiffs  was  kept  from  his  usual  place 
of  business  for  a  month  or  more,  whilst  the  time  immediately  de- 
voted to  the  trial  of  the  causes  was,  perhaps,  altogether,  not  more 
than  three  or  four  days.  Although  not  immediately  engaged  in 
the  cause,  the  attorney  who,  in  attending  to  it,  is  necessarily  kept 
from  his  ordinary  business,  and  compelled  to  be  absent  from  his 
usual  place  of  business,  is  as  much  engaged  for  his  client  whilst  so 
kept  from  his  other  business,  as  he  is  while  actually  engaged  in  a 
trial. 

It  would  be  absurd  to  say  that  counsel  may  be  called  upon  to 
attend  to  litigation  in  some  distant  part  of  the  country,  where  days, 
weeks,  or  even  months  are  employed  in  reaching  and  returning  from 
such  place  ;  and  yet  that  he  shall  only  be  allowed  such  compensa- 
tion as  would  be  reasonable  to  one  located  at  the  place  of  litigation. 
If  the  law  allows  the  attorney  a  larger  fee  for  the  trial  of  a  cause 
which  occupies  a  week  than  one  which  is  disposed  of  in  an  hour, 
that  is,  if  time  be  taken  into  consideration  at  all,  the  time  which  he 
is  necessarily  kept  from  other  business  should  upon  every  princifde 
of  right  be  taken  into  account  as  much  as  that  immediately  devoted 
to  business.  Where  there  is  no  express  contract,  the  law  implies  a 
promise  to  pay  a  reasonable  compensation.  Would  it  be  reasonable 
to  pay  an  attorney  who  devotes  a  week  of  time  to  certain  business 
only,  as  much  as  would  be  a  reasonable  fee  for  one  who  is  occupied 
but  a  few  hours  ?  Certainly  not.  And  yet  in  this  case  it  is  shown 
that  one  of  the  plaintiffs  was  kept  away  from  the  city  of  San  Fran- 
cisco, where  he  was  located,  for  a  month  at  a  time  in  traveling  from 
that  city  to  different  parts  of  this  State,  in  attending  to  business  for 
the  defendant ;  and  it  is  claimed  by  counsel  that  he  should  only  re- 
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cover  such  fee  as  would  be  reasonable  for  an  attorney  located  at 
the  point  of  business,  and  who  in  attending  to  it  would  be  compelled 
to  neglect  his  ordinary  and  usual  business  perhaps  but  a  few  hours. 
We  see  neither  reason  nor  justice  in  such  &  proposition. 

As  the  employment  of  the  plaintifis  to  attend  to  litigation  in  this 
State  necessarily  took  them  from  their  usual  business  for  a  much 
greater  length  of  time  than  it  would  had  they  been  located  at  the 
place  where  the  business  was  transacted,  it  is  but  just  that  the  time 
thus  employed  should  be  taken  into  consideration  in  estimating  the 
compensation  which  they  should  recover. 

The  instruction  was  very  properly  refused. 

Judgment  affirmed. 

By  Bbatty,  C.  J. 

The  verdict  in  this  case  seems  to  be  sustained  by  the  weight  of 
evidence.  I  fully  concur  with  Justice  Lewis  in  his  views  as  to  the 
correctness  of  the  legal  principle  contained  in  the  instruction  given 
at  the  request  of  the  plaintiffs. 

The  legal  principle  contained  in  the  instruction  being  correctly 
stated,  an  appellate  Court  ought  not  to  reverse  the  judgment  be- 
cause of  the  giving  of  such  instruction,  unless  it  appears  from  the 
whole  case  that  it  probably  pisled  the  jury  and  produced  a  verdict 
that  could  not  otherwise  have  been  given.  The  instruction  was 
hardly  applicable  to  the  state  of  facts  developed  by  the  testimony, 
yet  I  cannot  see  how  it  could  really  have  affected  the  verdict. 

The  testimony  shows  that  there  was  an  understanding  to  the 
effect  that  if  plaintifls  succeeded  in  obtaining  a  favorable  result  in 
a  certidn  suit  then  pending  against  the  present  defendant,  they 
were  to  be  paid  a  much  more  liberal  fee  than  if  the  suit  terminated 
unfavorably.  Before  the  termination  of  the  controversy  the  case 
was  compromised,  with  the  advice  and  consent  of  the  present 
plaintiff.  This,  I  think,  entitled  them  to  a  reasonable  compensation 
for  their  services.  In  the  hypothetical  case  in  the  instruction,  the 
jury  are  told,  in  effect,  that  they  were  entitled  to  reasonable  com- 
pensation for  their  services. 

Th&  instruction  being  theoretically  correct  and  not  calculated  to 
produce  any  injury  to  the  defendant,  I  see  no  reason  why  the 
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judgment  should  be  reversed.  I  concur  in  the  views  of  Justice 
Lewis  in  regard  to  the  instruction  refused,  and  think  the  judgment 
of  the  Court  below  should  be  affirmed. 


4    3J2 

|J3    471 1 

f24^!      THE  STATE  OF  NEVADA  ex  rel.  OSCAR  GREENBAUM 

V.  E.  RHOADES. 

Sales  of  Public  Lands  or  State.  Section  17  of  the  Act  of  April  2,  1867,  for 
the  selection  and  sale  of  lands  granted  by  the  United  States  to  the  State 
of  Nevada,  (Statute  of  1867,  165)  is  constitutional,  and  authorizes  the  pay- 
ment of  warrants  drawn  on  the  school  fund  for  the  expenses  of  selecting  and 
selling  school  lands,  though  such  expenses  exceed  tbe  one  per  centum  pro- 
vided to  be  collected  for  that  purpose  by  Section  9  of  the  same  Act 

TiiK  "Trust"  in  the  State  Regarding  hkr  Public  Lands.  The  State  of  Ne- 
vada stands  in  the  situation  of  an  ordinary  trustee  as  to  all  the  public  lands 
granted  to  it  by  the  United  States,  except  the  ninety  thousand  acres  granted 
for  the  purposes  of  an  agricultural  or  mining  college,  as  to  which  it  has  under- 
taken to  bear  the  expenses  of  converting  the  trust  lands  into  interest-bearing 
bonds  without  calling  on  the  trust  fund  for  reimbursement. 

Use  ok  Proceeds  of  School  Lands.  Section  3  of  Article  IX  of  the  Constitu- 
tion prohibits  the  legislature  from  using  the  funds  arising  from  the  sale  of  the 
public  lands,  which  were  granted  for  educational  purposes,  for  any  other  branch 
of  State  expenditure  except  that  immediately  connected  with  the  educational 
system ;  but  it  docs  not  prohibit  the  use  of  a  part  of  the  trust  estate  for  tbe 
purpose  of  making  the  rest  available. 

This  was  an  original  proceeding  in  this  Court  for  a  writ  of  man- 
damus to  compel  E.  Rhoades,  Treasurer  of  State,  to  pay  a  war- 
rant drawn  on  the  State  School  Fund.  The  warrant  was  for  the 
sum  of  ten  dollai*s  and  seventy-five  cents,  the  price  of  certain 
stationery,  etc.,  furnished  the  Register  of  the  Stat«  Land  Office 
for  the  use  of  his  office  in  carrying  into  effect  the  "  Act  to  pro- 
vide for  the  selection  and  sale  of  lands  granted  by  the  United 
States  to  the  State  of  Nevada,  approved  April  2d,  1867."  The 
claim  had  been  presented  to  the  State  Board  of  Examiners,  and 
approved  by  them,  and  apportioned  by  two  members  of  that  Board, 
(C.  N.  Noteware,  Secretary  of  State,  dissenting)  to  be  paid  out  of 
any  money  in  the  treasury  arising  from  the  sale  of  school  lands. 
Upon  this  approval  and  apportionment  the  Controller  drew  the  war- 
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rant  upon  the  school  fund  ;  but  on  its  presentation  at  the  Treasury, 
the  Treasurer  of  State  refused  to  pay  it  on  the  ground  that  the  ex- 
penses of  carrying  the  Act  referred  to  into  operation  could  not  be 
charged  upon  the  school  fund,  and  that  Section  17  of  the  Act  of 
April  2d,  1867,  in  relation  thereto,  was  unconstitutional. 

Thomas  Wells,  for  Respondent. 

This  proceeding  was  instituted  in  order  to  test  the  constitution- 
ality of  Section  17  of  the  State  Land  Act  of  1867.  The  decision 
depends  upon  the  construction  to  be  given  to  the  term  "  proceeds," 
as  used  in  Section  3,  Art.  IX,  of  the  Constitution,  and  of  the  Acts 
of  Congress  referred  to  in  said  section.  The  decision  is  of  vast 
moment,  not  so  much  to  the  present  generation  of  children,  looking 
to  constitutional  and  Congressional  munificence  for  the  means  of 
education,  as  to  the  many  generations  to  come  after. 

If  the  section  of  law  in  question  be  constitutional,  and  the  funds 
realized  from  sales  of  the  lands  donated  may  be  applied  as  thereby 
contemplated,  the  expected  magnificent  school  fund  of  Nevada  is 
about  as  large  as  it  will  ever  be.  If  the  term  "  proceeds,"  as  used 
in  the  section  of  the  Constitution  under  notice,  means  only  so  much 
of  what  these  lands  sell  for  as  the  Legislature  has  not  and  may  not 
appropriate  by  legislation,  in  esse  and  in  futuro,  to  pay  salaries, 
fees,  office  rent  and  other  expenses  of  officers  and  others  engaged! 
in  their  selection  and  sale,  then,  in  effect,  this  munificence  to  the- 
young  is  a  myth. 

There  is,  by  its  intent  and  operation,  an  irreducible  school  fund 
created  by  Section  3  of  Article  IX  of  the  Constitution.  The  Leg- 
islature evidently  so  understood  it  when  it  enacted  Sections  1  and 
5  of  the  school  laws  of  1865,  (Statutes  of  1864^6, 413 ;  1867,  89) 
and  in  Sections  5,  8  and  19  of  the  State  land  law  of  1867.  No 
money,  therefore,  which  gbes  into  that  fund  can  be  taken  out  con- 
stitutionally,  except  for  investment  in  United  States  or  State 
securities. 

It  has  been  suggested  that  inasmuch  as  the  Constitution  applies 
"  all  the  proceeds  "  arising  from  the  enumerated  sources  to  "  edu- 
cational purposes,"  the  Legislature  might  enact  as  it  did  in  Section 
17  of  the  State  land  law.     This  proposition  is  fully  met  by  the  re- 
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quirement  to  use  only  for  "  educational  purposes  "  the  interest  aris- 
ing from  the  investment  of  the  principal,  but  not  any  of  the  prin- 
cipal. 

By  the  Court,  Beatty,  C.  J. 

This  case  was  brought  before  us  by  petition  for  writ  of  manda- 
rmis  to  compel  the  Treasurer  of  State  to  pay  a  certain  warrant 
drawn  on  and  payable  out  of  the  school  fund  of  the  State.  The 
only  question  raised  is  whether  the  seventeenth  section  of  the  Act 
of  1867,  entitled  "  An  Act  to  provide  for  the  selection  and  sale  of 
land  granted  by  the  United  States  to  the  State  of  Nevada,"  is  con- 
stitutional. The  Act  is  a  long  one,  providing  the  mode  and  man- 
ner of  selling  the  lands  granted  to  this  State  by  the  General  Gov- 
ernment, the  method  of  investing  the  proceeds,  etc.  Section  9, 
among  other  things,  provides  that  on  each  sale  made  the  Register 
of  the  Land  Office  shall  collect  a  fee  of  one  per  centum  on  the 
amount  of  sale,  to  be  used  in  defraying  the  expenses  to  be  incurred 
under  the  Act,  and  requires  the  Register  to  pay  this  fee  into  the 
State  Treasury,  to  the  credit  of  the  General  School  Fund.  Sec- 
tion 17  provides  for  drawing  warrants  on  the  General  School  Fund 
for  the  expenses  of  carrying  the  Act  into  operation.  If  these  war- 
rants were  not  to  exceed  the  one  per  cent,  collected  by  the  Regis- 
ter, there  would  perhaps  no  question  arise  as  to  the  constitutionality 
of  this  seventeenth  section.  But  there  is  no  doubt  but  that  the  one 
per  cent,  will  fall  far  short  of  paying  all  the  expenses  of  carrying 
this  Act  into  effect ;  and  the  question  arises  whether  any.  part  of 
the  proceeds  of  the  sale  of  land  can  be  diverted  for  that  purpose, 
or  whether  the  State  is  bound  to  pay  all  these  expenses  out  of  its 
ordinary  revenues,  leaving  the  proceeds  of  the  lands  an  inviolable 
fund,  not  to  be  reduced  by  expenses  of  conversion  or  otherwise. 

To  determine  this  question  we  must  look  into  the  Acts  of  Con- 
gress in  relation  to  this  matter,  as  well  as  our  own  Constitution.  In 
1841  Congress  passed  a  law  granting  to  each  new  State  500,000 
*  acres  of  land,  to  be  used  for  purposes  of  internal  improvements. 
This  law  was  to  take  effect  in  each  new  State  as  it  was  admitted 
into  the  Union,  and  of  course  affected  this  State.  In  1862  Con- 
gress passed  a  law  granting  to  eaclrof  the  States  in  the  Union  {ex- 
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eluding  those  States  at  that  time  in  rebellion)  thirty  thousand  acres 
of  land  for  each  Senator  and  Representative  such  States  might 
have  in  Congress,  to  be  sold,  and  the  proceeds  held  in  trust  for  the 
establishment  of  an  Agricultural  or  Mechanic  Arts  College.  This 
Act  expressly  provides,  and  makes  it  a  condition  of  the  grant,  that 
any  State  accepting  thereof  shall  pay  out  of  its  ordinary  revenue 
the  expenses  of  selling  the  land,  converting  it  into  interest-bearing 
bonds,  etc.  This  Act,  as  it  was  passed,  had  no  provision  extending 
its  benefits  to  States  thereafter  to  be  admitted.  In  1864  an  Act 
was  passed  enabling  Nevada  to  become  a  State.  In  this  enabling 
Act  there  was  a  grant  of  all  sixteenth  and  thirty-sixth  sections  of 
the  public  lands  within  the  State  for  common  school  purposes.  In 
the  same  Act  forty  sections  of  land  are  given  to  aid  in  building  a 
State  House  and  penitentiary.  In  this  Act  nothing  is  said  about 
the  State  bearing  any  expenses  of  the  sale,  etc.,  of  these  lands 
granted.  In,  1866  the  benefit  of  the  Act  of  1862,  granting  lands 
for  agricultural  colleges,  etc.,  is  extended  to  Nevada,  and  this  State 
is  authorized  to  apply  the  proceeds  of  her  90,000  acres  of  land  to 
the  establishment  of  a  Mining  College  instead  of  an  Agricultural 
College.  In  other  respects  Nevada  would  seem  to  be  bound  by  the 
same  conditions  in  regard  to  the  expenses  of  sale,  etc.,  as  the  other 
States.  In  this  same  Act  of.l866  there  is  granted  to  the  State  of 
Nevada  seventy  sections  for  the  establishment  of  a  State  University. 
In  this  grant  there  is  no  condition  attached  in  regard  to  the  expense 
of  sale,  and  conversion  of  proceeds  into  interest-bearing  bonds. 

Taking,  then,  all  the  Acts  of  Congress  into  consideration,  it  would 
seem  that  the  State  stands  in  the  situatiou  of  an  ordinary  trustee 
as  to  all  these  lands,  except  the  ninety  thousand  acres  granted  for 
the  purpose  of  establishing  an  agricultural  or  mining  college.  In 
regard  to  this  particular  grant,  the  State  has  assumed  not  only  the 
burdens  of  an  ordinary  trustee,  but  has  also  undertaken  To  bear 
the  expense  of  converting  the  trust  land  into  interest-bearing  bonds, 
without  calling  on  the  trust  fund  for  reimbursement.  In  other 
cases,  where  the  State  stands  in  the  place  of  an  ordinary  trustee, 
there  could  be  but  little  doubt  that  she  would  have  the  right  to  make 
the  trust  land  bear  the  expense  of  conversion  into  stocks  or  other 
interest-bearing  funds,  unless  there  is  something  in  our  own  Con<- 
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stitution  requiring  the  Legislature  to  pay  the  expenses  of  this  con- 
version out  of  other  funds.  The  third  section  of  Article  XI  of 
the  State  Constitution  reads  as  follo^YS  : 

"  All  lands,  including  the  sixteenth  and  thirty-sixth  sections  in 
every  township,  donated  for  the  benefit  of  public  schools  in  the  Act 
of  the  Thirty-eighth  Congress,  to  enable  the  people  of  Nevada  Ter- 
ritory to  form  a  State  government,  the  thirty  thousand  acres  of 
public  lands  granted  by  an  Act  of  Congress,  approved  July  2d, 
A.D.  eighteen  hundred  and  sixty-two,  for  each  Senator  and  Repre- 
sentative in  Congress,  and  all  proceeds  of  lands  that  have  been,  or 
may  hereafter  be  granted  or  appropriated  by  the  United  States  to 
this  State,  and  also  the  five  hundred  thousand  acres  of  land  granted 
to  the  new  States  under  the  Act  of  Congress  distributing  the  pro- 
ceeds of  the  public  lands  among  the  several  States  of  the  Union, 
approved  a.d.  eighteeen  hundred  and  forty-one ;  provided,  that 
Congress  makes  provisions  for,  or  authorizes  such  diversion  to  be 
made  for  the  purpose  herein  contained,  all  estates  that  may  escheat 
to  the  State,  all  of  such  per  cent,  as  may  be  granted  Congress  on 
the  sale  of  land,  all  fines,  collected  under  the  penal  laws  of  the 
State,  all  property  given  or  bequeathed  to  the  State  for  educational 
purposes,  and  all  proceeds  derived  from  any  or  all  of  said  sources, 
shall  be,  and  the  same  are  hereby  solemnly  pledged  for  educational 
purposes,  and  shall  not  be  transferred  to  any  other  fund  for  other 
uses ;  and  the  interest  thereon  shall  from  time  to  time  be  appor- 
tioned among  the  several  counties  in  proportion  to  the  ascertained 
numbers  of  persons  between  the  ages  of  six  and  eighteen  years  in 
the  diflFerent  counties,  and  the  Legislature  shall  provide  for  the 
sale  of  floating  land  warrants  to  cover  the  aforesaid  lands,  and  for 
the  investment  of  all  proceeds  derived  from  any  of  the  above  men- 
tioned sources,  in  United  States  bonds,  or  the  bonds  of  this  State  ; 
provided  J  that  the  interest  only  of  the  aforesaid  proceeds  shall  be 
used  for  educational  purposes,  and  any  surplus  interest  shall  be 
added  to  the  principal  sum  ;  and  provided  further,  that  such  por- 
tions of  said  interest  as  may  be  necessary,  may  be  appropriated 
for  the  support  of  the  State  University." 

It  is  contended  by  respondent  that  this  section,  which  pledges 
the  several  classes  of  land  therein  mentioned  and  all  proceeds 
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thereof  for  educational  purposes,  and  declares  that  such  proceeds 
shall  not  be  transferred  to  any  other  fund  for  other  uses,  does  in 
effect  prohibit  the  Legislature  from  using  any  portion  of  the  pro- 
ceeds .of  sale  of  these  lands  to  sell  other  land,  and  thereby  make 
the  trust  estate  which  it  holds  available  for  its  proper  and  legiti- 
mate uses.  Possibly  such  may  have  been  the  intention  of  the 
framers  of  our  Constitution,  for  the  intent  is  not  very  clear.  We 
are,  however,  inclined  to  think  the  Convention  did  not  intend  to  go 
so  far.  Probably  the  intent  was  only  to  prohibit  the  Legislature 
from  using  the  funds  arising  from  the  sale  of  these  lands  for  inter- 
nal improvements  or  any  other  branch  of  State  expenditure  except 
that  immediately  connected  with  our  educational  system.  They 
probably  had  no  intention  of  prohibiting  the  State  from  using  a 
part  of  the  trust  estate  to  make  the  rest  available ;  but  if  their  at- 
tention had  been  called  to  the  subject,  would  have  left  the  State 
just  where  the  Act  of  Congress  placed  it,  in  the  room  of  an  ordi- 
nary trustee  with  the  legal  right  to  use  a  part  of  the  trust  estate 
to  make  the  balance  available. 

In  any  event  the  point  is  too  doubtful  and  uncertain  to  authorize 
this  Court  to  pronounce  the  Act  of  the  Legislature  unconstitutional. 
In  holding  that  the  Legislaature  may  use  a  part  of  the  proceeds  of 
the  land  granted  to  this  State  to  make  the  remainder  available,  we 
refer  to  other  lands  than  the  90,000  acres  granted  to  establish  an 
agricultural  or  mining  college.  So  far  as  these  90,000  acres  are 
concerned,  the  Legislature,  by  the  terms  of  its  compact  with  the 
General  Government,  must  provide  the  means  from  its  ordinary 
sources  of  revenue  to  pay  the  expenses  of  selling  the  same  and  in- 
vesting the  proceeds  in  bonds.  In  the  mean  time  the  State  may 
select  all  its  other  lands,  and  the  cost  of  selecting  and  selling  those 
lands,  the  proceeds  of  which,  when  sold,  go  into  the  school  fund, 
may  be  paid  by  warrants  drawn  on  and  payable  out  of  the  common 
school  fund. 

A  peremptory  writ  of  mandamus  will  issue. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 
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THE   STATE  OF  NEVADA,  Respondent,  v.   THE  MAN- 
HATTAN SILVER  MINING  COMPANY,  Appellant. 

Unauthorizkd  Alterations  in  Assessment  Roll.  Where  an  Assessor,  in  mak- 
ing up  his  quarterly  assessments  on  the  proceeds  of  mines,  erroneously  de- 
ducted $40  per  ton  from  the  amount  of  proceeds  as  returned  in  the  sworn 
statements  of  a  mining  superintendent ;  and  the  assessment  roll  in  that  condi- 
tion was  sworn  to  and  turned  over  to  the  Auditor,  and  by  the  Auditor,  after 
his  duties  in  regard  to  it  were  performed,  returned  to  the  Assessor  for  collec- 
tion ;  and  the  Assessor  then,  upon  discovery  of  the  error,  crossed  ofiF  the  assess- 
ment as  made,  and  inserted  a  larger  amount,  so  as  to  include  the  $40  per  ton 
previously  deducted ;  and  the  original  assessment  remained  entirely  legible, 
notwithstanding  the  erasure :  ffeld^  that  the  Assessor  had  no  authonty  to  make 
the  alteration  aflcr  the  roll  had  passed  out  of  his  hands  as  such  Assessor ;  that 

,  the  roll  in  its  original  state  was  the  proper  assessment  roll ;  that  as  it  remained 
legible,  as  originally  made,  the  unauthorized  alteration  did  not  avoid  it ;  and 
that  it  was  competent  evidence  on  the  alteration  being  accounted  for. 

Alterations  and  Erasures.  No  one  can  be  deprived  of  the  benefit  of  a  deed, 
instrument,  contract,  or  written  evidence,  on  account  of  an  alteration  or  eras- 
ure, provided  it  appear  that  such  erasure  or  alteration  was  made  without  the 
knowledge  or  consent  of  the  party  wishing  to  use  the  same,  and  it  can  be  as- 
certained by  any  legal  method  of  arriving  at  the  knowledge  of  that  fact  how 
the  instrument  originally  read. 

Assessment  Roll  in  Hands  of  Collector  cannot  be  Altered.  Neither  an  As- 
sessor nor  a  district  attorney  can  alter  an  assessment  roll  after  the  same  has 
been  turned  over  to  the  collector  of  taxes ;  and  if  they  do  so  they  act  not  as 
agents  of  the  State,  but  a^  mere  strangers. 

Mere  Objections  op  Counsel  in  Transcript  not  Proof  of  Facts,  On  appeal 
from  a  judgment  for  delinquent  taxes,  it  was  objected  that  the  delinquent  list 
was  not  properly  certified  by  the  Auditor ;  but  the  list  itself  was  not  made  a 
part  of  the  record,  and  all  that  the  transcript  showed  in  relation  to  it  was,  that 
in  the  court  below  counsel  "objected  to  the  list,  because  of  its  not  being  prop- 
erly authenticated,  in  that  no  certificate  is  contained  therein  or  attached  there- 
to:"  ffeld^  that  there  was  nothing  to  show  a  want  or  defect  of  certificate,  and 
that  the  objection  was  of  no  avail  in  the  appellate  court. 

Transcript  must  show  Facts  Directly.  To  establish  a  fact  so  that  the  Supreme 
Court  can  act  upon  it,  a  transcript  must  show  evidence  introduced  in  relation 
to  it,  or  an  admission  of  it  by  opposite  counsel,  or  a  certificate  of  tlie  Judge 
who  tried  the  case,  to  that  effect,  or  a*  positive  statement  of  the  circumstance 
as  having  in  some  way  been  shown  on  the  trial. 

State  Taxes  need  not  be  Levied  by  County  Com.mi8sioners.  The  levy  of  State 
taxes  by  the  Board  of  County  Commissioners,  though  provided  for  in  the 
revenue  laws,  is  an  idle  ceremony,  for  the  reason  that  {he  levy  is  made  by  the 
Legislature. 

CoiNTY  Taxes  must  be  Levied  by  County  Commissioners.    The  amount  of  taxes 
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for  county  purposes  must  be  fixed  and  levied  by  the  Board  of  County  Commis- 
sioncre ;  and  without  their  proper  action  no  county  tux  can  be  collected. 

No  Equalization  of  Taxes  Necessary  where  no  Injustice  Complained  of. 
There  is  no  necesaitv  of,  and  the  law  does  not  require,  an  equalization  of  any 
assessment  roll,  unless  some  one  complains  of  injustice  in  the  assessment ;  so 
that  a  party  assessed,  who  has  not  complained  of  injustice,  cannot  object  that 
the  assessment  was  never  equalized  by  the  Board  of  Equalization. 

Complaints  as  to  Assessments  on  Proceeds  of  Mines.  A  tax-payer  on  the  pro- 
ceeds of  mines  may  complain  of  inequality  of  assessment  upon  him  at  any  time 
before  the  taxes  are  collected  or  sued  for. 

The  State  ».  Estabrook,  3  Net.  178,  as  to  constitutionality  of  revenue  law  im- 
posing quarterly  taxes  upon  proceeds  of  mines,  approved. 

Construction  of  Revenue  Act  of  April  2d,  1867.  The  Revenue  Act  of  April  2d, 
1867,  (Statutes  of  1867,  163)  provided  for  the  levy  of  a  quarterly  tax  on  the 
proceeds  of  mines,  amounting  in  the  aggregate  to  the  same  amount  of  taxation 
as  previous  laws  required  to  be  levied  annually:  Held^  that  under  it  a  quarterly 
tax  for  the  first  quarter  of  the  year  1867  was  properly  levied,  and  that  its  ope- 
ration in  respect  to  such  tax  could  not  properly  be  called  retroactive. 

Construction  of  Revenue  Laws — Meetings  of  County  Commissioners.  The 
Act  of  March  8th,  1805,  (Statutes  of  1864-5,  267)  provided  that  the  Board  of 
County  Commissioners,  whose  duty  it  was  to  levy  county  taxes,  should  meet 
on  the  first  Mondays  in  January,  April,  July,  and  October,  and  adjourn  from 
time  to  time  until  the  business  before  them  was  disposed  of;  and  also  pro- 
vided for  calling  a  special  meeting  at  any  time  after  a  final  adjournment,  but 
required,  in  case  of  such  special  meeting,  a  previous  advertisement  thereof  for 
one  week.  On  April  2d,  1867,  an  Act  was  passed,  providing  that  the  County 
Commissioners  should,  in  that  year,  levy  the  taxes  before  the  third  Monday  in 
April.  In  Lander  County,  the  Board  of  Commissioners  had  met  on  April  1st, 
and  adjourned  to  April  6th,  and  then  to  May  6th.  On  April  8th,  having  just 
received  the  new  Act,  the  Board  met  and  directed  a  special  meeting  for  Satur- 
day, April  13th,  on  which  day  the  taxes  were  levied:  Held^  that  the  meeting 
was  properly  held  without  an  advertisement  for  one  week,  for  the  reason  that 
the  Act  of  April  2d,  1867,  itself  authorized  the  meeting,  to  the  end' that  the 
duty  required  by  it  might  be  performed,  irrespective  of  former  provisions  of 
laws  regulating  special  meetings. 

Adjournments  of  Meetings  of  County  Commissioners.  Under  the  law  creating 
Boards  of  County  Commissioners,  (Statutes  of  1864-^5,  257)  which  provided 
that  they  should  hold  their  meetings  on  the  first  Mondays  of  January,  April, 
July,  and  October,  and  adjourn  from  time  to  time  until  the  business  before 
them  should  be  disposed  of:  Held^  that  after  a  Board  had  adjourned  to  a  day 
certain,  it  had  no  power  to  revoke  such  order  and  meet  at  an  earlier  day. 

Objections  to  Findings.  Objections  that  findings  are  not  sufficiently  specific,  and 
that  some  of  them  are  conclusions  of  law  instead  of  findings  of  fact,  cannot  be 
made  available  on  appeal,  unless  application  to  correct  or  amend  them  is 
shown  to  have  been  made  in  tbe  Court  below. 

Mayor,  etc.,  of  City  of  Virginia  v.  Chollar-Potosi  Company,  3  Nev.  86,  and 
State  v.  Kruttschnitt,  4  Nev.,  as  to  constitutionality  of  Act  of  April  2d,  1867, 
imposing  quarterly  tax  upon  proceeds  of  mines,  approved. 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

This  was  an  action  by  the  State  of  Nevada  against  the  Man- 
hattan Silver  Mining  Company,  the  possessory  claim  to  the  mine  or 
mining  claim  or  ledge  known  as  the  North  Star  Ledge,  in  the 
Reese  River  Mining  District,  in  Lander  County,  and  unknown  own- 
ers thereof,  to  recover  the  sum  of  one  thousand  four  hundred  and 
eighty-one  dollars  and  five  cents,  as  taxes  upon  the  proceeds  of  the 
mine  for  the  first  quarter  of  the  year  1867.  The  amount  sued  for 
was  the  total  of  the  tax  as  shown  by  the  alterations  in  the  assess- 
ment roll  referred  to  in  the  opinion.  The  judgment  was  in  favor  of 
the  plaintiff  for  the  sum  of  one  thousand  one  hundred  and  twenty- 
five  dollars  and  twenty-eight  cents,  the  total  of  the  tax  as  shown 
by  the  original  assessment  roll,  and  costs. 

2).  Cooper  and  Wren  and  Croyland^  for  Appellant. 

I. 

The  Court  below  erred  in  admitting  in  evidence  the  assessment 
roll  and  delinquent  list,  because  the  same  had  been  altered,  changed 
and  erased  in  material  points,  and  the  alterations  were  unaccounted 
for.  These  instruments  may  be  properly  said  to  belong  to  the  class 
named  by  Greenleaf  in  his  work  on  Evidence  (1  Green.  Ev.  § 
483)  as  "  oflicial  registers,"  and  owe  their  validity  and  weight  as 
proof  and  admissibility  as  evidence  to  their  official  character,  which 
again  depends  upon  the  entries  in  them  being  made  promptly  and 
by  the  proper  officers,  and  in  the  mode  prescribed  by  law.  In  the 
case  in  hand,  the  law  requires  that  an  assessment  roll  and  delin- 
quent list  shall  be  made  by  certain  officers,  delivered  at  certain 
times  to  other  officers  authorized  to  receive  them,  and  authenti- 
cated by  certain  certificates  attested  by  affidavits  attached  thereto. 
The  assessment  roll  here  was  completed  and  delivered  to  the  Au- 
ditor on  May  11th,  1867;  the  Auditor  extended  the  taxes  and 
ascertained  the-  total  amount  thereof,  and  on  May  27th,  1867, 
delivered  the  roll  to  the  Assessor,  as  ex  officio  collector  of  taxes  on 
proceeds  of  mines,  for  collection.  After  the  roll  was  so  delivered, 
the  Assessor,  on  his  own  motion  partly  and  partly  under  the  direo- 
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tion  of  the  District  Attorney,  made  many  changes,  alterations  and 
erasures  in  the  roll  so  delivered  to  him,  especially  in  the  entries  of 
the  assessment  of  the  appellant.  We  claim  that  the  assessment 
roll  being  in  the  custody  of  the  authorized  agent  of  the  State,  and 
for  the  purpose  of  collecting  taxes  for  the  State  benefit,  was  in  the 
State  custody,  and  while  in  its  custody  these  alterations  were  made 
by  it,  for  its  own  benefit,  in  its  own  favor,  (for  the  Assessor  is  the 
agent  of  the  State  and  for  his  acts  the  State  is  responsible,  so  far 
at  any  rate  as  the  establishment  or  destruction  of  any  of  its  own 
ri^ts  may  be  effected — and  if  loss  ensues,  it  should  look  to  its 
agent  for  reimbursement)  and  has  thus  by  its  own  act  altered  in 
the  legal  sense  of  the  term,  the  instrument  offered  in  proof,  and 
rendered  it  inadmissible  in  evidence.  (Green.  Ev.  §§  f564,  665, 
566.) 

Were  the  alterations  accounted  for  satisfactorily  ?  They  were 
accounted  for  by  the  confession  of  the  State  agents,  which  showed 
that  it  was  the  State  act  and  for  its  own  aggrandizement,  therefore 
fraudulent,  and  with  the  improper  design  to  change  its  effect. 

Again :  the  instruments  oflFered  in  evidence  were  not  those  sworn 
to  by  the  Assessor,  as  Assessor  in  one  case  and  ex  officio  collector 
in  the  other.  An  assessment  roll  and  delinquent  list  had  been 
sworn  to,  certified  and  attested,  and  a  totally  different  one  was  pro- 
duced at  the  trial  to  support  the  complaint.  The  Assessor  never 
swore  to  the  roll  in  the  condition  it  was,  or  importing  the  facts  that 
it  did  when  produced  in  Court.  The  Auditor  had  not  certified  to 
that  roll,  or  extended  that  assessment  sought  to  be  recovered  on. 
The  books  produced  at  the  trial  had  none  of  the  necessary  official 
authentication  that  such  instrument  required,  and  without  which 
they  are  mere  waste  paper.    * 

The  delinquent  list  had  no  certificate  from  the  Auditor  to  the 
effect  that  he  had  examined  the  same  and  that  it  was  correct,  after 
comparing  the  same  with  the  assessment  roll. 

II. 

It  is  conceded  that  the  Commissioners  of  Lander  County  met  at 
a  regularly  adjourned  meeting  on  Marth  30th,  1867,  and  levied 
State  and  County  taxes  under  the  then  existing  law ;  but  three 
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days  afterwards,  on  April  2d,  1867,  the  section  of  the  statute  giv- 
ing that  body  authority  and  power  to  make  such  levy  was  repealed, 
without  any  saving  clause  preserving  any  rights  arising  under  the 
old  law.  This  old  law  being  repealed  became  as  if  it  had  never 
existed,  and  all  rights  not  matured  and  reduced  to  actual  posses- 
sion that  said  section  had  given  birth  to,  fell  with  it.  (^Butler  v. 
Palmer^  1  Hill,  324  et  seq.y  and  cases  therein  cited;  Billing  v. 
Harvey^  6  Cal.  383 ;  Bowers  v.  Beck^  2  Nev.  158.) 

The  levy  made  by  the  Commissioners  on  April  13th  was  invalid 
for  the  reason  that  their  meeting  was  unauthorized,  the  notice  of 
one  week  required  by  law  not  having  been  given.  The  order  for 
the  meeting  was  made  April  8th,  and  the  meeting  held  on  April 
13th,  leaving  only  five  days  for  the  notice  to  run  instead  of  seven. 
This  defect  was  fatal,  for  a  board  of  County  Commissionera  being 
a  body  of  limited  and  inferior  jurisdiction,  can  give  their  acts  and 
proceedings  validity  solely  by  following  strictly  the  course  pre- 
scribed in  the  statute  creating  them,  and  directing  how  their  pro- 
ceedings shall  be  conducted.  Therefore  the  meeting  of  April  13th 
not  being  properly  called,  was  illegal,  and  all  proceedings  had 
thereat  were  void.     (See  also  El  Dorado  County  v.  Reed^  11  Cal, 

130.) 

III. 

The  assessment  roll  of  the  proceeds  of  the  mines  of  Lander 
County  for  the  quarter  ending  March  31st,  1867,  should  not  have 
been  admitted  in  evidence,  because  no  opportunity  had  been  offered 
or  afforded  to  equalize  it,  and  it  had  never  been  equalized.  We 
claim  that  it  is  essentially  necessary  for  the  validity  of  an  assess- 
ment roll,  and  to  secure  fairness  and  impartiality  in  the  distribution 
of  fiscal  burdens,  that  the  same  should  be  equalized,  and  an  oppor- 
tunity afforded,  when  desired,  for  the  readjustment  of  the  taxes 
upon  the  several  tax-payers  therein  contained.  In  this  case  no  at- 
tempt was  made  or  opportunity  offered  to  secure  this  desirable  end, 
therefore  the  reception  of  the  assessment  roll  in  evidence  was  a 
fatal  error. 

IV.      • 

That  portion  of  the  revenue  law  which  provides  for  quarterly  as- 
sessments and  payments  of  taxes  on  the  proceeds  of  mines,  is  un- 
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constitutional,  for  the  reason  that  the  Constitution  (Schedule,  Sec. 
24)  forbids,  in  express  terms,  for  the  first  three  years  after  its 
adoption  the  imposition  of  taxes  for  State  purposes  exceeding  one 
per  cent,  per  annum  on  the  taxable  property  in  the  State,  with  the 
exception  of  the  special  tax  of  one-quarter  of  one  per  cent,  for  the 
payment  of  the  indebtedness  of  the  late  Territory  assumed  by  the 
State.  The  Constitution  was  adopted  on  the  first  Wednesday  in 
September,  1864,  and  the  amended  Act  requiring  quarterly  assess- 
ments and  payments  of  the  taxes  on  the  proceeds  of  mines  was  ap- 
proved April  2d,  1867.  If  now  a  quarterly  tax  of  one  and  one- 
quarter  per  cent,  is  more  than  one  per  cent,  per  annum,  the  statute 
must  fall  as  being  within  the  constitutional  provision.  One  and  one- 
quarter  per  cent,  per  quarter  amounts  to  six  per  cent,  per  annum ; 
but  from  this  there  must  be  deducted  the  sum  of  one-quarter  per 
cent,  per  annum  for  the  payment  of  the  Territorial  debt,  leaving  a 
tax  of  five  and  three-quarters  per  cent,  per  annum  imposed  on  the 
proceeds  of  the  mines  for  State  purposes.  It  may  be  urged  that 
in  reality  this  is  only  a  tax  of  one  and  one-quarter  per  cent,  per 
annum  on  the  annual  amount  of  the  proceeds  of  the  mines.  We 
reply,  then  make  it  an  annual  tax  and  not  a  quarterly  one.  The 
Constitution  (Art.  IX,  Sec.  2)  says :  "  The  Legislature  shall  pro- 
vide by  law  for  an  annual  tax."  And  again  (Art.  X)  says,  ^^  shall 
provide  by  law  for  a  uniform  and  equal  rate  of  assessment  and  val- 
uation." If  the  rule  is  held  to  apply  that  the  mentioning  of  one 
thing  is  the  exclusion  of  all  others,  then  the  Constitution  must  be 
80  construed  to  mean  that  the  Legislature  shall  provide  for  an  an- 
nual tax,  but  not  a  quarterly  or  any  other,  and  cannot  compel  one 
class  of  tax-payers  to  be  assessed  and  pay  the  taxes  thereon  four 
times  a  year  instead  of  once. 

V. 

The  Act  of  April  2d,  1867,  is  not  and  was  not  intended  to  be 
retrospective  and  retroactive  in  its  operation.  No  Act  of  the  Leg- 
islature should  be  construed  to  be  retrospective,  unless  made  so  by 
express  provision,  declaring  in  unequivocal  terms  that  to  be  the  in- 
tention of  its  framers.  There  is  no  such  provision  in  this  Act,  and 
no  such  provision  can  be  interpolated  into  it  by  implication.     (^Dash 
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V.  Van  Vleck^  7  John.  499 ;  Smithed  Commentaries^  §§  149,  769 ; 
Jackson  v.  Van  Zandt^  12  Johns.  174 ;  Hackley  v.  Sprague^  10 
Wend.  117 ;  People  v.  Columbia  Co.^  10  Wend.  365 ;  Ferris  v. 
Pvhlic  Auditor^  3  Bradford,  263  ;  Palmer  v.  Cowhjy  4  Denio,  376 ; 
Sayre  v.  Wesner^  8  Wend.  663.) 

The  testimony  shows  that  all  the  bullion,  the  subject  of  the  as- 
sessment and  tax  in  dispute,  was  out  of  the  State  before  April  Ist, 
1867,  excepting  t56,000,  sent  on  April  9th,  1867.  The  Act  under 
which  the  assessment  was  made  was  passed  April  2d,  1867/,  and 
the  levy  made  on  April  13th,  1867.  We  contend,  therefore,  that 
the  Act  only  imposed  a  tax  on  the  $56,000  in  the  State  on  the  day 
of  its  approval  for  State  purposes,  and  that  as  the  levy  for  county 
purposes  was  not  made  until  April  13th,  and  the  bullion  was  then 
gone  and  out  of  the  county,  the  levy  did  not  attach  to  it.  The  Act 
only  imposes  a  tax  for  State  purposes  upon  taxable  property  *'  in  this 
State ^^^  and  for  county  purposes  upon  taxable  property  "  in  the 
county ^^^  consequently,  as  none  of  the  property  was  in  the  county, 
and  only  $56,000  in  the  State,  the  only  tax  that  could  be  levied 
was  on  the  $56,000,  and  that  only  for  State  purposes. 

Robert  M.  Clarke^  Attorney  General,  for  Respondent,  called  at-, 
tenlion  to  the  fact  that  there  had  been  no  application  for  a  new 
trial  in  the  Court  below,  and  that  therefore  the  findings  were  con- 
clusive and  could  not  be  reviewed,  and  also  that  the  objections 
taken  to  the  introduction  of  evidence  could  not  be  considered,  be- 
cause it  nowhere  appeared  in  the  record  that  the  Court  below 
ruled  upon  the  objections,  or  that  the  rulings,  if  made,  were  against 
defendant,  or  if  made  and  against  defendant,  that  any  exception 
was  taken.  He  contended  that  the  legislative  power  of  taxation 
was  unrestricted  except  as  to  "  uniformity  and  equality,"  and  that 
this  limitation  had  no  reference  to  the  time  or  manner  of  taxation, 
but  simply  required  that  all  property  should  be  taxed  (except  as 
reserved  in  the  Constitution)  at  a  uniform  rate.  (^People  v.  Burr^ 
13  Cal.  350;  People  v.  Seymour^  16  Cal.  341 ;  Mayor ^  etc. ^  of 
Virginia  City  v.  The  Chollar-Potosi  S.  M.  Co.,  3  Nev.  86.) 
He  further  contended  that  the  Act  of  April  2d,  1867,  was  retro- 
spective, or  more  properly  that  it  was  intended  to  impose,  and  did 
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legally  impose  a  tax  on  the  proceeds  of  mines  or  ores  extracted 
prior  to  its  passage,  and  subsequent  to  December  81st,  1866.  He 
claimed  the  question  as  to  whether  the  property  was  taxable  in  this 
State,  though  it  had  been  sent  and  w^as  out  of  the  same  when  the 
levy  was  made,  could  be  considered,  because  it  involved  a  question 
of  fact  not  found  by  the  Court  below,  and  that  no  motion  had  been 
made  to  correct  the  findings,  and  no  exception  taken  to  them. 
(James  v.  WilUama,  31  Cal.  211 ;  Gh-een  v.  Clark,  31  Cal.  591.) 

H%  Mayenbaurrij  District  Attorney  of  Lander  County,  also  for 

Respondent. 

I. 

The  delinquent  list  and  assessment  roll  were  properly  certified 
and  authenticated,  but  even  if  they  were  not,  the  objection  could 
not  be  raised  because  the  statement  did  not  show  that  they  were 
not  properly  certified  and  authenticated. 

II. 

There  could  be  no  fraud  in  the  assessment,  because  it  appeared 
in  evidence  that  the  defendant  gave  in  to  the  Assessor  a  sworn 
statement  of  the  proceeds  of  their  mine,  which  only  were  t^xed, 
and  they  were  estopped  from  denying  or  questioning  the  assess- 
ment or  tax. 

III. 

The  alteration  in  the  assessment  roll,  being  made  by  one  without 
authority,  did  not  affect  the  roll  as  it  originally  stood,  and  as  it 
could  easily  be  ascertained.  The  alteration  or  destruction  of  an 
instrument  by  a  stranger  without  the  privity  or  consent  of  the  party 
interested  does  not  affect  the  original  if  the  terms  of  the  original 
can  be  ascertained.  (Piggot's  case,  11  Coke,  27 ;  Henfree  v. 
Bromley,  6  East.  309 ;  Manter  v.  Miller,  4  T.  R.  839 ;  8  T.  R. 
151 ;  Ruse  v.  Ovenbaugh,  6  Cow.  746 ;  2  Parsons  on  Contracts, 
228 ;  8  Cow.  71 ;  11  Mass.,  413,  477  ;  Practice  Act,  Sec.  395.) 

The  Assessor  was  the  agent  of  the  State  only  to  perform  certain 
duties  prescribed  by  law.  Having  made  the  assessment  roll  and 
delivered  it  to  the  Auditor,  he  had  no  more  right  to  alter  it  than  a 
stranger.  His  functions  had  ceased  and  no  act  of  his  could  deprive 
the  State  of  its  vested  rights. 
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IV. 

The  levy  was  properly  made.  A  levy  under  the  old  law  of  an 
annual  tax  had  been  made  in  March,  1867,  and  afterwards,  on  the 
passage  of  the  Act  of  April  2d,  1867,  a  quarterly  levy  was  made, 
taking  the  place  pro  tanto  of  the  former  levy.  This  was  not  im- 
proper, instate  V.  Estabrook^  3  Nev.  173 ;  Warren  v.  Charles- 
ton^ 2  Gray,  85  ;  State  v.  Kimball^  -24  Pick.  359  ;  Fischer  v. 
McGier^  1  Gray,  21;  Bank  of  Hamilton  v.  Dudley^ 8  Lessees ^  2 
Peters,  526  ;  Sedgwick's  Stat,  and  Con.  Law,  595  ;  People  v. 
McCreery^ Cal. .) 

V. 

Vested  rights  are  not  taken  away  by  the  repeal  of  a  statute, 
provided  there  is  a  remedy  for  the  enforcement  of  such  rights,  and 
a  Court  having  jurisdiction  to  enforce  them.  When  the  assess- 
ment is  made,  the  tax  becomes  a  debt  or  obligation  owing  from  the 
tax-payer  to  the  State.  This  obligation  is  fixed,  and  the  tax-payer 
remains  personally  liable  for  the  taxes.  Consequently,  the  repeal 
of  the  previous  law  by  the  operation  of  the  Act  of  April  2d,  1867, 
could  not  interfere  with  the  right,  though  it  might  be  that  the  Legis- 
lature in  express  terms  could  relinquish  its  right  to  delinquent  taxes, 
if  it  were  not  for  our  Constitution,  which  requires  uniformity  of  tax- 
ation. 

Admitting,  for  the  sake  of  the  argument,  that,  so  far  as  the  first 
quarter  of  1867  is  concerned,  the  Act  of  April  2d,  1867,  must  be 
construed  to  have  a  retrospective  effect,  still  such  a  law  is  constitu- 
tional. All  retroactive  statutes  are  constitutional  except  where  they 
infringe  on  vested  ri«;hts.  All  remedial  laws  are  retroactive  unless 
the  statute  is  expressly  limited  to  future  operation.  (  Virginia  v. 
ChollaV'Potosi,  2  Nev.  92  ;  1  Hill,  327  ;  Morse  v.  Oould,  11  N. 
Y.  281 ;  Bartlett  v.  Lang^  Administratrix^  2  Al.  401 ;  Gordon  v. 
S.  F.  Canal  Co,,  Ist  McAllister,  513.) 

By  Beatty,  C.  J. 

This  was  an  action  brought  to  recover  certain  taxes  alleged  to 
be  due^the  State  and  the  County  of  Lander,  from  the  defendant, 
on  the  product  of  mines  for  the  first  quarter  of  the  year  1867. 
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On  the  trial  of  the  cause,  plaintiff  offered  to  introduce  in  evidence 
the  delinquent  list  of  the  taxes  on  proceeds  of  mines  of  Lander 
County  for  the  first  quarter  of  1867.  Defendant  objected  to  the 
introduction  of  this  list  on  various  grounds  ;  among  others,  that  it 
showed  on  its  face  that  it'  had  been  altered,  erased,  etc.,  in  many 
respects,  and  was  not,  therefore,  admissible  in  evidence.  This 
objection  was  reserved  for  argument.  The  assessment  roll  of  the 
taxes  on  the  proceeds  of  the  mines  for  the  same  period  was  also 
offered,  and  the  same  objections  urged  to  its  admission. 

It  appeared  in  evidence  that  one  Allen  A.  Curtis,  agent  of  de- 
fendant, had  made  to  the  Assessor  the  following  report :  "  State- 
ment of  the  amount  of  ores  obtained  from  the  mines  of  the  Man- 
hattan S.  M.  Co.,  of  Nevada,  and  the  net  product  of  the  same  for 
the  quarter  ending  March  Slst,  1867. 

"  North  Star  Mine,  374i  tons,  average  net  product  per  ton 
($136.37)  one  hundred  thirty-six  thirty-seven  one  hundredth 
dollars." 

This  report  is  accompanied  with  an  affidavit  in  the  necessary  and 
prescribed  form.  The  Assessor  in  making  his  assessment  or  entry 
on  the  assessment  roll  from  this  report,  made  several  mistakes  or 
blunders.  The  most  material  one  was,  that  he  made  the  entries  so 
as  to  deduct  forty  dollars  per  ton  from  the  reported  yield  of  the 
ore,  although  that  deduction  had  already  been  made  by  the  agent 
of  the  mining  company.  So  that  in  reality,  $80  per  ton  was  de- 
ducted from  the  gross  yield  of  each  ton  of  ore,  thus  diminishing 
the  apparent  amount  due  the  State  to  the  extent  of  nearly  <i>400. 

After  the  assessment  roll  had  been  sworn  to  as  the  law  requires, 
and  turned  over  to  the  Auditor,  and  by  the  Auditor  again  returned 
to  the  County  Assessor  for  collection,  this  error  was  discovered, 
and  the  Assessor,  having  first  asked  the  advice  of  the  District  At- 
torney, drew  his  pen  across  the  assessment  he  had  made  to  the  de- 
fendant, wrote  the  word  "  error"  on  the  margin  of  the  assessment 
roll,  and  on  another  line  made  a  new  assessment  to  the  defendant, 
in  which  was  attempted  to  make  the  assessment  conform  to  the 
statement  made  by  the  agent  of  defendant.  The  original  assess- 
ment, however,  remained  entirely  legible,  notwithstandin^ln^lh^^^ 
ure  marks  drawn  upon  it.     It  may  be  proper  to  remark  9eri^  tJiaAi  V 
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the  District  Attorney  claims  that  when  he  advised  the  alteration, 
he  was  under  the  impression  that  the  assessment  roll  was  still  in 
the  hands  of  the  Assessor  as  such,  and  had  not  passed  over  to  the 
Auditor. 

The  Court  finally,  after  argument,  admitted  the  delinquent  list 
and  assessment  roll  in  evidence,  and  gave  judgment  for  the  plaint- 
iff for  the  amount  of  taxes  due,  as  shown  by  the  assessment  roll 
when  turned  over  to  the  Auditor,  but  not  for  the  increased  amount 
arising  from  the  correction  made  therein  by  the  Assessor  and 
ex  officio  Collector  after  th.e  roll  was  given  to  him  for  collection. 

The  appellant  contends  the  delinquent  list  and  assessment  roll 
should  have  been  rejected  as  evidence,  because  of  material  altera- 
tions made  in  them  by  the  agent  or  agents  of  the  State,  and  be- 
cause the  assessment  roll  offered  in  evidence  was  not  the  same  as- 
sessment roll  sworn  to  as  correct,  and  turned  over  by  the  Assessor 
to  the  Auditor,  and  by  him  again  to  the  Assessor  and  Collector. 
In  other  words,  it  was  not  the  same  roll  because  it  had  been 
altered,  added  to  and  erased  after  it  came  into  the  Auditor's 
hands. 

Whatever  the  doctrine  may  once  have  been  in  regard  to  deeds, 
(and  there  was  in  this  respect  a  wide  difference  between  deeds  and 
instruments  not  under  seal)  it  is  now  well  settled  that  no  one  can 
be  deprived  of  the  benefit  of  any  deed,  instrument,  contract  or  writ- 
ten evidence,  merely  because  the  same  has  in  any  particular  been 
erased  or  altered ;  provided,  that  erasure  or  alteration  was  made 
without  the  knowledge  or  consent  of  the  party  wishing  to  use  the 
same,  and  it  can  be  ascertained  by  any  legal  method  of  arriving  at 
the  knowledge  of  that  fact,  how  the  instrument  read  before  the 
erasure  or  alteration. 

Neither  the  District  Attorney  nor  the  Assessor  was  the  agent  of 
the  State  to  alter  an  assessment  roll  in  the  hands  of  the  ex  officio 
Collector.  Their  acts  were  wholly  unauthorized,  and  did  not  in 
any  way  affect  the  interest  of  the  State  or  of  Lander  County ; 
hence,  the  alteration  is  as  if  done  by  a  mere  stranger. 

The  papers  were  properly  admitted  in  evidence.  The  objection 
that  the  delinquent  list  is  not  properly  certified  by  the  Auditor 
is  not  available  in  this  Court,  if,  indeed,  there  is  any  such  defect ; 
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for  the  list  itself  is  not  contained  in  the  record,  nor  any  statement 
showing  that  there  was  a  want  of  certificate,  or  that  it  was  defect- 
ive in  any  jespect.  The  mere  iact  (and  this  is  all  the  statement 
shows)  that  appellant  objected  to  the  list  because  of  its  not  being 
"  properly  authenticated,  in  that  no  certificate  is  entered  therein, 
or  attached  thereto,"  etc.,  etc.,  does  not  prove  the  want  of  certifi- 
cate. Counsel  frequently  object  to  a  paper  because  of  some  al- 
leged defect  which  only  exists  in  their  imagination. 

A  lawyer  may  assign  any  reason  he  pleases  for  objecting  to  the 
introduction  of  a  paper.  The  Court  in  settling  a  statement  could 
not  say  such  reason  had  not  been  assigned,  although  it  might  be 
convinced  it  was  not  founded  on  any  existing  facts.  If  counsel 
wish  to  establish  a  fact  on  which  this  Court  can  act,  they  must  do 
it  by  the  introduction  of  evidence,  the  admission  of  the  opposite 
counsel,  a  certificate  of  the  Judge  who  tried  the  case,  or  a  posi- 
tive statement  of  the  circumstances  as  having  in  some  way  been 
shown  on  the  trial.  Had  there  been  a  direct  allegation  in  the  state- 
ment of  facts  in  this  case  that  when  the  delinquent  list  was  offered, 
it  had  (as  appeared  by  inspection)  no  certificate  of  the  Auditor 
attached  to  it,  this  would  have  been  a  su£Scient  showing  on  this 
point,  for  if  there  had  been  such  certificate  the  respondent  could 
have  amended  the  statement  in  this  particular  before  the  same  was 
settled.  But  respondent  cannot  ask  the  Court  below  to  alter  the 
reasons  assigned  for  a  motion  or  objection  by  the  appellant,  al- 
though statements  not  founded  in  fact  may  be  mixed  up  with  these 
assignments  of  grounds  for  a  motion. 

As  the  facts  on  which  this  objection  are  based  are  not  before  us, 
we  have  not  entered  into  any  consideration  of  the  question  whether 
it  would  have  been  a  valid  objection  if  founded  in  fact. 

The  law  of  1867  amending  the  revenue  law  requires  the  Board 
of  County  Commissioners  to  levy  the  annual  taxes  before  the  third 
Monday  in  April  of  each  year.  That  Act  was  not  passed  until 
the  2d  of  April,  1867  ;  the  third  Monday  of  April  of  that  year 
came  on  the  15th  of  the  month.  So  that  the  last  secular  day  on 
which  the  levy  could  be  made  was  on  Saturday,  the  13th.  The 
Board  of  County  Commissioners  of  Lander  County  had  met  for 
the  transaction  of  business  at  a  time  prescribed  by  law,  to  wit : 
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Monday,  the  let  day  of  April.  That  day  they  adjourned  to  Sat- 
urday, the  6th  of  April,  and  again  on  Saturday,  the  6th  of  April, 
adjourned  to  May  the  6th.  On  3Ionday,  the  8th  of  April,  the 
persons  composing  that  Board  met  and  entered  an  order  directing 
a  special  meeting  of  the  Board  to  be  held  on  Saturday,  the  13th  of 
April,  to  levy  the  County  and  State  taxes.  This  order  was  ad- 
vertised from  that  day  until  thp  18th  in  a  newspaper,  but  of  course 
this  was  less  than  one  week.  It  is  now  claimed  that  the  levy  of 
taxes  was  illegal,  for  the  reason  that  less  than  one  week's  notice 
was  given  of  the  time  of  this  special  meeting  of  the  Commis- 
sioners. 

In  the  first  place  as  it  regards  State  taxes,  it  appears  to  us  the 
levy  of  them  by  the  County  Commissioners  is  a  perfectly  idle  cere- 
mony. It  is  true  the  Legislature  requires  it  to  be  done,  but  affixes 
no  penalty  to  a  failure  to  perform  the  duty.  The  levy  is  made  by 
the  Legislature,  and  what  good  can  it  do  for  the  County  Commis- 
sioners to  remake  that  levy,  or  what  harm  would  it  do  to  omit  to 
make  it,  we  are  at  a  loss  to  understand.  The  Constitution  has  re- 
quired the  Legislature  to  provide  for  a  uniform  rate  of  taxation 
throughout  the  State.  When  the  Legislature  has  done  its  duty 
we  feel  very  certain  that  the  tax  could  not  be  defeated,  either  in 
any  particular  county  or  throughout  the  State,  by  the  delinquency 
of  any  Board  of  County  Commissioners. 

In  regard  to  county  taxes  the  case  is  somewhat  different.  The 
Legislature  only  fixes  a  maximum  beyond  which  the  County  Com- 
missioners shall  not  go.  Within  these  bounds  they  are  supreme 
and  must  fix  the  amount  of  taxes  for  county  purposes.  Probably 
without  the  proper  action  of  the  Commissioners  no  county  tax 
could  be  collected.  But  have  not  the  County  Commissioners  acted, 
and  acted  properly,  in  that  respect?  The  law  says  they  shall 
levy  the  tax  prior  to  a  certain  date,  and  they  did  levy  it  prior  to 
that  date.  But,  says  appellant,  their  action  in  this  respect  was  a 
nullity,  because  the  meeting  of  the  Board  at  which  the  levy  was 
made  was  a  nullity.  They  had  no  authority  under  the  law  to  meet 
at  that  time. 

Section  3  of  the  Act  of  1864-5,  in  relation  to  the  County  Com- 
missioners, requires  them  to  meet  on  the  first  Mondays  of  January, 
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April,  July,  and  October  of  each  year,  and  continue  [adjourn] 
from  time  to  time  until  all  the  business  before  them  is  disposed  of. 

Section  4  provides  for  calling  a  special  meeting  at  any  time 
after  a  final  adjournment  of  a  regular  meeting.  Among  other 
things  necessary  to  make  such  special  meeting  regular,  the  clerk 
must  advertise  or  post  notice  of  such  meeting  for  at  least  one  week 
previous  to  the  time  of  meeting.  This  Section  4,  it  will  be  ob- 
served, refers  to  special  meetings  to  be  called  after  a^/iaZ  adjourn- 
ment  for  the  term.  When  this  law  was  passed  the  Board  of  Com- 
missioners of  Lander  County  had  not  adjourned  for  the  term,  and 
therefore  Section  4  does  not  have  any  application  to  the  case.  But  it 
may  be  claimed  that  if  the  meeting  could  not  be  called  under  Sec- 
tion 4  of  the  Commissioner's  Act,  then  there  was  no  law  at  all  un- 
der which  the  Board  could  meet.  We  think  differently.  This  Act 
was  passed  on  Tuesday,  the  2d  of  April.  This  was  the  day  after 
the  regular  quarterly  meeting  of  the  Board  of  Commissioners  in 
the  several  counties  of  the  State.  These  Boards  are  required  to 
make  their  assessments  before  the  15th  of  April — practically  on  or 
before  the  13th  of  the  month.  In  the  regular  course  of  travel  by 
stages  and  express  the  Act  could  not  reach  the  more  distant  coun- 
ties before,  say,  from  the  7th  to  the  10th  of  the  month.  There 
was  then  no  opportunity  of  advertising  for  one  week  before  the 
meeting  of  the  Boards  in  such  counties.  Yet  they  are  positively 
required  to  meet  and  make  these  assessments.  We  think  this  is 
clearly  a  legislative  dispensation  with  act  jof  advertising.  The 
Board  needed  no  other  authority  for  its  meeting  at  the  time  it  did 
meet  than  the  Legislature  requirement  that  it  should  perform  this 
duty  before  a  certain  day.  Again,  whilst  a  Board  of  this  kind  af- 
ter final  adjournment  is  powerless  to  meet  or  transact  any  business 
until  the  next  regular  term,  unless  tlie  meeting  is  called  under  some 
special  grant  of  power,  we  are  by  no  means  satisfied  that  the  same 
rule  exists  where  there  has  only  been  an  adjournment  for  a  limited 
period  within  the  term.  We  are  not  satisfied  but  that  in  such  case 
the  Board  has  it  in  its  power  to  set  aside  or  alter  the  day  of  adjourn- 
ment so  as  to  make  the  next  meeting  of  the  Board  on  a  different 
day. 

Another  point  made  by  appellant  in  this  case  is,  that  the  Board  of 
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County  Commissioners,  acting  as  a  Board  of  Equalization,  had  never 
equalized  the  assessment  of  taxes  on  mines  for  the  first  quarter  of 
1867,  and  that  those  against  whom  such  taxes  had  been  levied  had 
had  no  opportunity  of  having  the  same  equalized,  because  the  Board 
had  never  been  in  session  from  the  time  the  assessment  roll  was  de- 
livered to  the  Auditor  until  it  was  returned  to  the  Assessor  or  ex 
officio  Collector.  The  law  does  not  require  the  assessment  roll  to 
be  equalized  unless  some  one  complains  of  injustice  to  himself  in  the 
assessment  made  by  the  Assessor.  We  see  no  constitutional  re- 
quirement that  the  Board  of  Equalization  should  act  on  such  roll. 
There  is  no  reason  why  an  Assessor  should  not  make  the  assess- 
ment for  taxes  as  regular  and  equal  as  it  can  be  made  by  the  Board 
of  County  Commissioners.  In  regard  to  assessments  for  taxes  on 
mines  it  is  a  mere  privilege  on  the  part  of  the  tax-payer,  of  Avhich 
he  may  avail  himself  at  any  time  before  the  taxes  are  collected  or 
sued  for.  The  law  does  not  fix  or  Hmit  the  time.  It  would  doubt- 
less be  more  convenient  for  all  parties  to  have  equalization  made, 
if  any  is  asked,  whilst  the  list  is  in  the  hands  of  the  Auditor.  But 
a  party  is  not  by  law  limited  to  such  time.  (See  laws  of  1867,  lat- 
ter part  of  Section  4,  page  161.)  We  presume  the  application  might 
be  made  within  reasonable  time.  If  made  before  suit  is  brought  it 
would  not  probably  be  held  that  the  petitioner  had  lost  his  right  to 
have  the  assessment  equalized  by  undue  laches.  In  this  case  there 
was  no  application  for  any  equalization.  There  is,  then,  nothing  in 
the  point  that  the  assessment  roll  was  not  equalized. 

It  is  urged  that  this  tax  is  unconstitutional  because  the  Legisla- 
ture is  restricted  for  a  period,  not  yet  expired  when  this  Act  was 
passed,  to  an  ad  valorem  tax  of  one  and  one-quarter  ,per  cent,  per 
annum  for  State  purposes,  and  this  tax  is  for  five  per  cent,  per  an- 
num on  the  proceeds  of  the  mines.  We  can  hardly  consider  such 
a  proposition  as  this  seriously  made.  We  held  in  the  case  of  the 
State  of  Nevada  v.  Uastabrooky  (3  Nev.  173,)  first,  that  all  ad 
valorem  taxes  must  be  of  a  uniform  rate  or  percentage.  Second, 
that  the  Constitution  subjected  the  proceeds  of  mines,  in  lieu  of  the 
body  of  the  mines,  specially  to  an  ad  valorem  taxation,  and  that  it 
meant  not  a  part,  but  the  entire  proceeds  of  such  mines.  Now  if 
the  entire  proceeds  of  the  mines  for  each  fiscal  year  are  to  pay  an 
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ad  valorem  tax  of  one  and  one-quarter  per  cent.,  we  cannot  see 
how  it  can  possibly  'increase  the  percentage  paid,  to  require  this 
sum  to  be  paid  by  the  owner  of  the  mine  in  four  quarterly  install- 
ments instead  of  being  paid  all  at  one  time.  The  amount  to  be  paid 
to  the  State  would  not  vary  by  the  fraction  of  a  mill  whether  it 
were  paid  in  one  payment  or  in  four  installments.  How,  then,  can 
it  be  said  that  paying  it  one  way  would  be  an  annual  burden  of 
one  and  one-quarter  per  cent,  on  property,  and  the  other  way  of 
five  per  cent.  Let  us  illustrate.  The  State  levies,  we  will  say,  an 
ad  valorem  tax  of  one  per  cent,  on  all  real  estate  within  its  jurisdic- 
tion. The  levy  is  made  in  August,  and  the  law  requires  the  tax- 
payer to  pay  what  is  assessed  in  four  monthly  installments,  say  in 
September,  October,  November,  and  December.  A  citizen  has  a 
house  and  lot  which  is  worth  $1,000.  The  one  per  cent,  on  this 
property  amounts  to  $10,  and  this  is  all  he  has  to  pay.  If  he  pays 
this  at  one  time  he  only  pays  one  per  cent,  annual  tax.  But  if  he 
pays  it  in  four  monthly  installments,  of  $2.50  each,  according  to 
the  argument  in  this  case,  he  pays  an  annual  ad  valorem  tax 
of  four  per  cent.  Stated  in  this  way  the  proposition  is  simply 
ridiculous.  Between  this  latter  proposition  and  the  one  stated 
by  counsel  there  may  be  a  difference  in  form,  but  none  in  sub- 
stance. 

The  last  proposition  of  appellant  is,  that  the  law  is  not  retrospect- 
ive in  its  terms,  and  cannot  have  a  retroactive  operation.  The  pro- 
ceeds of  the  mines  for  the  first  quarter  of  the  year  1867  having 
been  already  extracted,  and  a  part  of  them  realized  and  transported 
from  the  State  before  the  law  was  passed,  it  cannot  be  held  to 
operate  on  those  proceeds.  The  Constitution,  as  we  have  hereto- 
fore interpreted  it,  requires  the  Legislature  to  have  assessed  and 
collected  an  annual  ad  valorem  tax,  (equal  to  the  annual  ad  valorem 
tax  on  other  property)  on  the  entire  proceeds  of  the  mines.  The 
law  of  1864-5  imposed  an  ad  valorem  tax  of  one  and  one-quarter 
per  cent,  for  State  purposes  on  all  taxable  property  in  the  State, 
and  also  allowed  the  County  Commissioners  to  levy  a  tax  not  to  ex- 
ceed one  and  one-half  per  cent,  for  county  purposes.  This  section 
was  amended  in  1866>  and  again  in  1867,  but  the  amendments  do 
not  in  any  way  alter  the  burden  or  amount  of  taxation.     The  old 
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law  and  the  new  law  alike  require  and  authorize  the  collection  of 
the  same  amount  of  taxes.  The  amendments  of  1867  only  pro- 
vided more  specific  directions  for  the  mode  of  assessing  and  collect- 
ing these  taxes.  The  Legislature  could  not,  if  it  would,  exempt 
any  part  of  the  proceeds  of  the  mines  for  the  fiscal  year  1867  from 
taxation,  without  a  palpable  violation  of  the  Constitution.  In  the 
amendments  made  to  the  revenue  law  in  1867  it  directs-  certain 
things  to  be  done  for  the  purposes  of  ascertaining  the  value  of  the 
taxable  property  in  the  State  during  that  fiscal  year.  The  law,  it 
is  true,  was  passed,  or  amended,  after  the  commencement  of  the 
year,  but  the  whole  object  of  the  law  was  to  fix  the  mode  of  assess- 
ment for  that  and  future  years.  It  could  not  assess  part  of  the 
property  liable  to  taxation  in  1867  without  assessing  all.  It  was 
clearly  and  unmistakably  the  intention  to  assess  all.  That  inten-  ^ 
tion  is  sufficiently  apparent  from  the  language  of  the  amendments, 
and  must  be  carried  out,  even  though  the  Act  were  to  some  extent 
retroactive.  But  according  to  our  views,  the  Act  does  not  come 
within  the  class  of  Acts  properly  called  retroactive.  It  was  an  Act 
to  afiect  the  mode  of  collecting  taxes  for  the  year  within  which  it 
was  passed.  It  did  not  provide  for  the  collection  of  any  taxes 
which  would  have  been  payable  before  the  passage  of  the  amend- 
ments— it  did  not  provide  for  the  doing  of  any  act  which  would 
otherwise  have  been  done  before  the  amendments  were  adopted, 
except  the  making  of  an  assessment  by  the  Board  of  County  Com- 
missioners, and  that  assessment  it  required  to  be  made  over  under 
the  amendment.  It  undid  nothing ;  it  annulled  no  former  act  except 
the  county  assessment ;  it  only  required  that  the  assessments  there- 
after to  be  made  should  be  made  in  a  diflerent  manner  from  what 
they  had  heretofore  been  made.  The  taxes  thereafter  to  fall  due 
were  to.  be  collected  in  a  somewhat  diflerent  manner.  The  mere 
fact  that  some  .of  the  pi*operty  on  which  these  taxes  were  to  be  col- 
lected had  been  removed  from  the  State  before  the  passage  of  the 
amendments  could  not  give  a  retroactive  character  to  the  Act. 
The  property,  whether  removed  or  not  removed  before  the  change 
in  the  revenue  law,  was  subject  to  its  annual  tax.  This  amended 
law  neither  takes  away  nor  impairs  any  vested  right ;  it  creates 
no  new  liability  or  obligation  on  the  tax-payer,  and  does  not  come 
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within  the  definition  of  a  retroactive  law.    (See  Sedgwick  on  Statu- 
tory and  Constitutional  Law,  188  et  seq.} 
Judgment  affirmed. 

Johnson,  J.,  with  whom  Lewis,  J.,  concurred. 

I  concur  in  both  the  reasoning  and  conclusions  contained  in  the 
foregoing  opinion,  respecting  the  State  tax,  thus  far — that  the 
Taliditj  of  such  tax  does*  not  depend  on  the  action  of  the  Board  of 
Commissioners  in  making  a  levy,  as  the  law  itself  makes  the  levy. 
The  Board  may  or  may  not  do  it  without  impairing  in  the  slightest 
degree  the  right  to  enforce  the  tax.  (^The  People  v.  McCreery^  33 
Cal.  — .)  But  the  county  tax  stands  on  a  different  footing  en- 
tirely. As  to  it,  the  action  of  the  Board  is  indispensably  neces- 
sary in  fixing  the  rate  and  making  the  levy,  and  unless  these  steps 
are  pursued,  it  is  conclusive  to  my  mind  that  the  payment  of  the 
county  tax  cannot  be  compelled.  As  to  the  question  whether  the 
Board  of  County  Commissioners  of  Lander  County  properly  levied 
the  county  tax  in  the  case  at  bar,  I  also  agree  with  my  associates 
in  their  conclusions,  but  upon  grounds  somewhat  different  from 
those  stated  in  the  opinion  of  the  Chief  Justice.  '^  An  adjourn- 
ment," as  he  holds,  ''to  a  given  day  in  the  term,  is  not  the  final 
adjournment  contemplated  in  the  Act;"  so  that  whereas  in  this 
case  the  Board  stood  adjourned  to  a  future  day  within  the  April 
term,  there  was  no  authority  to  call  a  meeting  at  an  earlier  day 
within  the  adjourned  period  under  the  statutory  provision  requiring 
a  published  notice  for  one  week.  But  I  cannot  permit  to  pass 
with  approval  the  other  proposition,  that  this  Board,  when  ad- 

^  joumed  to  a  given  day,  may  revoke  such  order  and  convene  at  an 
earlier  day.  I  consider  that  the  members  of  such  a  Board  have 
no  such  authority,  and  its  acts,  under  these  circumstances,  can 
have  no  possible  effect.  Indeed,  it  is  questionable  whether  our 
Courts  can,  after  an  adjournment  to  a  given  time,  set  aside  the 
order  of  adjournment  and  meet  at  an  earlier  day,  though  we  are 

.  aware  that  this  Court  has  done  so  repeatedly — a  practice  inaugu- 
rated before  I  became  a  member  of  it,  to  which  I  have  since  tacitly 
assented,  although  entertaining  grave  doubts  of  its  correct- 
ness.    However,  whether  it  be  the  proper  practice,  leaving  the 
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question  to  be  considered  at  the  proper  time,  I  am  unwilling  to 
extend  the  rule  any  farther,  except  where  the  law  directly  author- 
izes it. 

Assuming  therefore  that  this  is  the  proper  view  to  be  taken  of 
the  matter,  we  must  look  to  the  supplemental  Act  of  April  2d, 
1867,  solely,  for  the  authority  of  the  Board  to  make  the  levy  on 
the  thirteenth  of  the  month,  and  as  the  law  is  general  in  its  terms, 
it  is  not  a  question  whether  the  county  be  near  to  or  remote  from 
the  seat  of  government ;  so  that  it  is  perhaps  not  strictly  correct 
to  say  there  was  a  legislative  dispeYisation  with  the  necessity  of 
advertising  notice  of  the  meeting  in  this  case,  but  to  place  the 
proposition  on  the  distinct  ground  that  the  supplemental  Act  of 
April  2d,  1867,  in  requiring  the  Board  of  Commissioners  in  the 
several  counties  of  the  State  to  do  certain  things,  within  a  specified 
time,  necessarily  authorizes  them  to  meet  at  any  time  within  the 
limitation,  to  the  end  that  the  duty  may  be  performed,  irrespective 
of  former  provisions  of  the  law  regulating  the  meetings  of  such 
Board.  Therefore  I  conclude  that  the  levy  made  by  such  Board 
on  the  18th  of  April  was  valid. 

The  alterations  and  changes  made  by  the  Assessor,  in  the  assess- 
ment roll,  after  he  had  turned  it  over  to  the  Auditor,  were  wholly 
unauthorized.  Yet  this  did  not  vitiate  the  true  assessment  as  it 
came  to  the  hands  of  the  Auditor.  This  could  be  readilv  ascer- 
tained  by  an  inspection  of  the  roll  itself,  coupled  with  the  other 
proofs  adduced  at  the  trial.  The  erasures  and  changes  having 
been  fully  explamed,  in  pursuance  of  Sec.  895  of  the  Civil  Prac- 
tice Act,  the  Court  properly  admitted  the  roll  in  e\ddence. 

I  agree  with  the  learned  counsel  for  appellant,  that  in  some  re-  ^ 
spects  the  Court  below  was  not  sufficiently  specific  in  its  findings  ; 
indeed,  that  a  part  of  the  series  are  conclusions  of  law  rather 
than  findings  of  fact.  But  to  make  this  objection  available  on  ap- 
peal, application  should  have  been  made  in  the  District  Court,  to 
correct  or  amend  its  findings.  Nothing  in  the  record  appears 
showing  that  this  was  done.  The  point  of  objection  cannot  be 
raised  for  the  first  time  in  the  appellate  Court.  (See  Act  regulat- 
ing appeals,  Sec.  2 ;  Statutes  of  1864-5,  894 ;  Whittemore  v. 
Skivericky  3  Nev.  812 ;  Warner  v.  Holman,  24  Cal.  228 ;  Cooh 
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y.  De  La  Guerra  et  aZ.,Id.  241 ;  Bryan  v.  Maume  et  al.j  28  Cal. 
238 ;  Lyons  v.  Lemhach,  29  Cal.  139.) 

Concerning  the  matter  of  the  equalization  of  this  assessment, 
whether  the  Board  acted  or  not,  does  not  appear  ;  and  perhaps,  in 
the  absence  of  a  contrary  showing,  the  legal  presumption  would  be 
— as  counsel  for  respondent,  on  the  argument,  insists  was  the  fact 
— that  the  Board  did  make  such  equalization.  Yet,  if  the  Board 
did  not  do  so  in  this  instance,  the  plaintiff  was  the  only  sufferer 
from  such  neglect,  seeing  that  the  assessment — within  the  limita- 
tion of  the  law — was  based  on  a  valuation  of  forty  dollars  per  ton 
less  than  was  shown  by  the  verified  statement  of  the  mining  super- 
intendent. Two  other  questions  are  presented,  which  I  shall  briefly 
notice.  These  are — 1st,  that  a  quarterly  assessment  and  collection 
of  taxes  on  the  proceeds  of  mines  is  unconstitutional ;  and  2d,  that 
the  Act  of  April  2d,  1867,  is  not  retrospective  in  its  terms,  and 
cannot  have  a  retroactive  operation.  The  point  involved  in  the  first 
of  these  inquiries  was  presented  to  this  Court  prior  to  my  becoming 
a  member  of  it,  in  the  case  of  The  Mayor  and  Aldermen  of  the 
City  of  Virginia  v.  The  Chollar-Potosi  6?.  ^  S.  M.  Co.,  (3  Nev. 
86)  in  which  the  principle  was  upheld  by  the  unanimous  opinion  of 
the  three  Judges,  thai  such  a  law  was  constitutional.  The  ques- 
tion was  again  presented  since  my  accession  to  the  Bench,  in  the 
recent  case  of  The  State  v.  KrtUtschnitt  et  als.,  wherein  I  concurred 
in  the  conclusions  attained  by  the  Chief  Justice,  upholding  the  va- 
lidity of  this  feature  of  the  law.  It  was  with  extreme  reluctance 
that  I  came  to  this  view  of  the  question  (not  because  the  entire 
proceeds,  less  the  sum  allowed  for  reducing  the  ores,  should  not  be 
assessed  and  collected,  but  that  such  assessment  and  collection 
should,  as  upon  other  species  of  property,  be  annual,  and  not  quar- 
terly). But  as  the  Court,  in  the  case  above  cited,  had  ruled  upcm 
the  question  and  sustained  the  law,  I  did  not  feel  at  liberty,  on  a 
mere  doubtful  question,  to  even  suggest  the  hesitation  I  felt  in  con- 
curring with  the  opinion  of  my  associates. 

Also,  in  respect  to  the  last  point — the  retroactive  operation  of 

ihe  law — my  impressions,  not  amounting  to  an  absolute  conviction 

— ^are  adverse  to  the  views  taken  of  it  in  the  preceding  opinion ;  but 

*  these  being  merely  matters  of  doubt,  I  am  indisposed  to  disturb  the 
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principle,  as  established  by  my  associates  in  a  former  case— that  of 
The  State  v.  Eastahrook  (3  Nev.  173). 

For  the  reasons  herein  given,  I  concur  in  affirming  the  judgment 
of  the  District  Court. 
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4    388 

ja6  dtta  Okneral  Denial  in  sworn  Answer  Inoperative.     A  general  denial  in  an  an- 

swer which  is  required  to  be  verified  is  inoperative ;  the  very  object  of  putting 
a  defendant  on  his  oath  being  to  have  a  specific  answer  on  his  conscience  as 
to  each  separate  allegation  of  the  complaint. 

When  Assessment  Roll  to  be  Made.  The  time  prescribed  by  the  revenue  law 
(Statutes  of  1866,  169)  within  which  the  Assessor  is  to  complete  his  assess- 
ment roll,  is  only  for  the  convenience  of  other  officers;  if  the  Assessor  is 
dilatory  he  may  render  himself  liable  on  his  bond,  but  his  dilatoriness  fur- 
nishes no  matter  of  which  a  tax-payer  can  complain,  or  on  account  of  which 
he  can  defeat  the  tax. 

Notice  op  Assessment  Roll  before  County  Commissioners.  The  notices  pre- 
scribed by  the  revenue  law  (Statutes  of  1866,  169)  to  be  given  of  the  fact 
that  the  assessment  roll  is  in  the  hands  of  the  cWrk  of  the  Board  of  County 
Commissioners,  and  of  the  time  of  the  meeting  of  the  Board  as  a  Board  of 
Equalization,  are  only  to  enable  parties  to  appear  and  contest  the  accuracy  of 
the  assessment,  so  that  if  a  party  appear  before  the  Board,  he  cannot  com- 
plain of  the  want  of  notice,  or  that  no  jiotice  was  given  as  required  by  the 
law. 

Certificate  of  Assessor  to  Assessment  Roll.  There  is  no  particular  form  re- 
quired for  the  certificate  of  the  assessment  roll,  nor  does  it  have  to  be  a 
sworn  certificate. 

Demand  for  Sworn  Statements  Not  Indispensable.  An  assessment  for  taxes 
by  the  Assessor  is  not  vitiated  by  the  fact  that  he  omitted  to  demand  a  sworn 
statement. 

When  Obligation  of  Tax-Payer   Becomes   Fixed..    Wten  an  assessment  for 

taxes  is  made,  and  the  Board  of  Equalization  has  acted  thereon,  an  obligation 

immediately  arises  to  pay  the  State  the  amount  of  taxes  fixed ;  and  it  is  idle 

to  inquire  into  irre^:ularities  in  the  conduct  of  oflSicers  after  the  liability  of  the 

«tax-paycr  is  thus  determined. 

Burden  of  Proof  in  Tax  Suits.  In  a  suit  for  delinquent  taxes,  it  is  sufficient 
on  the  part  of  the  State  to  show  a  regular  assessment,  without  being  required 
to  prove  a  delinquency.  The  only  defenses  that  can  be  made  to  resist  a  judg- 
ment are  affirmative  in  their  character,  and  must  be  specially  pleaded  and 
affirmatively  made  out  by  the  defendant. 
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Whsn. Tax-Payer  is  in  Default.  A  tax-payer  is  not  in  default  until  he  has  had 
an  opportunity  to  pay  the  taxes  assessed  against  him ;  so  that  if  there  is  no 
person  authorized  to  receive  the  taxes  until  the  delinquent  list  goes  into  the 
hands  of  the  District  Attorney,  the  tax-payer  on  receiving  notice  of  that  fact, 
ought  to  be  allowed  to  pay  the  tax  without  any  penalty  being  imposed. 

The  Law  of  Tax  Suits.  The  strict  compliance  with  all  the  provisions  of  the 
statute  required  to  be  shown  in  cases  where  property  is  sold  for  taxes  without 
a  judgment,  is  not  applicable  to  cases  of  suits  for  delinquent  taxes  in  the  dis- 
trict courts  where  jurisdictioh  has  once  been  acquired. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Churchill  County. 

The  facts  are  stated  in  the  opinion. 

D.  Cooper  and  J.  C.  Foster ^  for  Appellant. 

Plaintiff  failed  to  prove  that  the  Assessor  had  completed  his  list 
and  delivered  it  to  the  clerk  of  the  Board  of  County  Commission- 
ers before  the  second  Monday  of  September ;  on  the  contrary,  it 
was  proven  that  the  list  was  delivered  on  the  third  Monday  of  Sep- 
tember; nor  was  any  notice*  proved  to  have  been  published  or 
posted  of  the  fact  that  the  assessment  roll  was  in  his  hands,  nor 
any  notice  of  the  time  of  the  meeting  of  the  Board  of  Equaliza- 
tion. Again,  there  was  no  proof  that  the  tax  was  delinquent,  or 
that  after  the  adjournment  of  the  Board  of  Equalization  the  clerk 
had  made  the  corrections  required  by  tlie  law ;  nor  was  there  any 
certificate  attached  to  the  assessment  roll ;  nor  any  proof  that  the 
clerk  delivered  the  same  to  the  ex  officio  Tax  Collector  as  required 
by  law  ;  nor  any  proof  showing  that  the  ex  officio  Tax  .Collector,  on 
the  third  Monday  in  November,  made  a  levy,  or  filed  in  the  oflSce 
of  the  Auditor  a  list  of  all  persons  and  property  then  owing  taxes, 
or  that  any  list  was  made  out  before  the  last  Monday  in  November ; 
nor  was  there  any  proof  that  the  Auditor  published  or  posted  anjr 
notice  as  required  by  law. 

The  delinquent  list  was  not  offered  in  evidence ;  had  it  been 
offered  the  plaintiff  would  have  made  out  a  prima  facie  case ;.  but 
not  having  done  so,  the  State  must  show  a  strict  compliance  with 
the  law.  The  statute  (Statute  of  1864-5,  287,  Sec.  34)  having 
made  the  delinquent  list  prima  facie  evidence  of  the  regularity  of 
the  steps  taken  by  the  officer,  it  ex  vi  termini  excludes  the  assess- 


840  SUPREME  COURT  OF  NEVADA,  1868. 

The  State  of  Nevada  v.  The  Weeteni  Union  Telegraph  Company. 


ment  roll  as  evideQce  to  prove  a  delinquency.     Uxpressio  unitLS 
est  excluBw  alterius. 

But  were  we  to  admit  that  a  delinquency  could  be  proven  in  any 
other  manner  than  by  the  production  of  the  list,  or  a  certified  copy, 
still  the  objection  would  be  fatal,  for  the  reason  that  no  delinquency 
was  shown.  The  plaintiff  offered  in  evidence  the  assessment  roll 
and  minutes  of  the  Board  of  Equalization,  and  then  rested  in  me- 
dias  res.  This  evidence,  if  it  proved  anything,  only  proved  that 
an  assessment  had  been  made,  and  that  the  Board  of  Equalization 
had  met  and  refused  to  make  a  reduction  of  the  defendant's  tax. 
The  law  (Statutes  of  1866,  171,  Sec.  6)  provides  for  a  delinquent 
list,  and  the  manner  in  which  it  shall  be  made  out.  Blackwell, 
speaking  of  a  statute  which  requires  a  delinquent  list  to  be  made 
out,  says :  "  When  such  is  the  requirement,  it  is  regarded  aa  im- 
perative and  not  directory,  and  an  exact  compliance  is  demanded. 
This  return  is  the  only  evidence  of  delinquency — of  the  fact  that 
a  demand  was  made  by  the  collector  upon  the  person  against  whom 
the  tax  is  charged."  "  Besides,  the  return  is  the  foundation  of  the 
authority  of  the  Supervisor — to  whom  it  is  required  to  be  made — 
to  sell  or  order  a  sale  of  the  land  of  the  delinquent."  "  A  neglect 
therefore  to  make  this  return  in  the  form,  manner,  and  time  pre- 
scribed, is  fatal  to  the  validity  of  a  tax  sale."  (Blackwell  on 
Tax  Titles,  214 ;  lb.  197.> 

As  the  law  now  stands,  it  is  imperative  on  the  State  to  show 
that  the  taxes  have  not  been  paid ;  and  that  end  is  accomplished 
by  introducing  the  delinquent  list.  No  presumption  will  be  in- 
dulged in  to  cure  an  error  which  is  so  palpable  as  the  one  now 
under  consideration.  (Blanchard  on  Tax  Titles,  215,  625 ;  Moore 
V.  Patch,  12  Cal.  270 ;  StaU  v.  Poulterer,  16  Cal.  523.) 
*  The  mere  assessment  of  a  tax  does  not  create  a  debt  against  an 
individual,  or  against  his  land.  It  was  the  obvious  intention  of  the 
Legislature  to  substitute  the  publication  of  a  notice  of  the  delin- 
quent list  for  a  personal  demand  of  the  payment  of  the  tax.  The 
tax-payer  must  be  in  default  before  he  can  be  regarded  as  deHn- 
quent,  and  he  cannot  be  in  default  until  he  is  notified  of  the  exist- 
ence of  the  tax,  and  an  opportunity  offered  him  to  pay  it.  In  this 
case  there  is  no  evidence  tending  to  show  that  a  delmquent  list 
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was  made  out,  or  that  any  matter  was  published.  If  the  plaintiff 
has  made  a  case  against  the  defendant  in  this  action,  then  it  prac- 
tically  does  away  ^vith  the  necessity  of  making  a  delinquent  list, 
or,  in  fact,  of  doing  anything  more  than  making  an  a3sessment. 
It  would  be  a  startling  doctrine  to  say  that  a  person  might  be  sued 
for  his  taxes  before  he  had  an  opportunity  of  paying  them. 

Again,  there  is  no  certificate  to  the  a^essment  roll.  The  As- 
sessor evidently  intended  to  do  something  in  the  way  of  swearing, 
or  .certifying,  but  failed  to  do  either,  as  "  I  do  solemnly  swear,'' 
when  the  evidence  is  that  he  don't  swear,  is  certainly  no  certificate. 
Besides,  the  law  does  not  provide  for  an  affidavit,  and  even  if  it 
were  otherwise  good  as  a  certificate,  it  was  made  one  week  after 
the  time  provided  by  law,  and  then  he  had  no  more  right  to 
make  it  than  any  other  person.  (Blackwell  on  Tax  Titles,  144, 
214.) 

Again,  under  the  law  (Statutes  of  1866, 168)  the  Assessor  can 
only  make  an  assessment  after  a  demand  for  a  sworn  statement. 
This,  we  think,  is  the  plain  meaning  of  the  law.  In  this  case  no 
demand  was  made,  nor  was  the  property  ever  assessed  in  the  man- 
ner provided.  The  plaintiff,  therefore,  lias  no  standing  in  Court. 
The  listing  and  valuation  of  the  property  in  the  manner  prescribed 
by  law  is  essential  to  the  validity  of  the  tax.  (Blackwell  on  Tax 
Titles,  130, 178, 183.) 

Robert  M,  Clarke^  Attorney  General,  for  Respondent. 

The  answer  of  the  defendant  below  does  not  set  forth  any  de- 
fense authorized  by  law.  (Statutes  of  1864-5,  287,  Sec.  32.) 
None  of  the  defenses  allowed  by  the  statute  are  attempted  to  be 
pleaded,  except  fraud.  No  facts  or  circumstances  constituting 
fraud  are  pleaded  or  proven,  and  no  injury  is  shown  to  have  re- 
sulted to  the  defendant.  It  is  absurd  to  say  that  ^'  omitting  to  put 
down  for  taxation  real  or  personal  property  constitutes  fraud  in  the 
assessment,"  or  that  by  such  omission  (which  is  not  even  attempt- 
ed to  be  shown  by  proof)  the  "  defendant  has  suffered  injury." 

But  granting  the  answer  in  this  particular  sufficient,  the  aver- 
ments are  new  matter,  all  of  which  are  in  law  denied,  and  must  be 
affirmatively  established  by  proof.     As  the  record  contains  no  such 
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evidence  the  defense  failed,  and  no  new  trial  can  be  granted  for 
this  reason  or  upon  this  ground. 

The  objection  to  the  introduction  of  the  assessment  roll  as  evi- 
dence is  not  well  taken.  The  rule  expressio  unius  est  exclusio 
alteritts,  has  no  application.  The  idea  that  by  creating  new  evi- 
dence (which  is  prima  facie  only)  the  Legislature  have  destroyed 
all  other  proof,  is  equally  novel  and  absurd.  The  assessipent  roll 
was  not  only  competent  evidence,  but  the  very  highest  the  nature 
of  the  case  would  admit.  This  established  the  value  of  the  prop- 
erty,  amount  of  tax,  etc.,  and  the  burden  of  showing  payment  was 
upon  the  defendant.  The  non-payment  of  the  tax  is  charged  in 
the  complaint,  and  is  nowhere  denied  in  the  ans^ver.  It  is  not 
pleaded  as  a  defense,  and  must  be  taken  as  true,  and  with  the 
proof  made  by  the  assessment  roll,  completes  the  plaintiff's  case. 

By  the  Court,  Bbatty.  C.  J. 

This  was  an  action  brought  by  the  State  to  recover  $544,  alleged 
to  be  due  from  the  defendant,  a  corporation,  for  taxes  levied  for 
the  fiscal  year  1867.  A  judgment  was  rendered  for  the  plaintiff, 
and  defendant  appeals.  The  complaint  is  all  in  due  form,  and 
there  is  no  objection  that  it  does  not  state  the  facts  necessary  to 
sustain  a  judgment  for  the  plaintiff. 

Section  32  of  the  Revenue  Act  requires  the  answer  to  be  veri- 
fied in  all  suits  for  taxes.  In  this  case  the  answer  was  verified, 
and  commences  by  a  general  denial  of  all  allegations  of  the  com- 
plaint. 

Nothing  can  be  better  settled  than  that  a  general  denial  in  an 
answer  which  is  required  to  be  verified,  is  inoperative.  The 
very  object  of  putting  the  defendant  on  his  oath  is  to  have  a  spe- 
cific answer  on  his  conscience  to  each  separate  allegation  of  the 
complaint.  The  general  denial,  then,  amounts  to  nothing.  Be- 
yond the  general  denial,  the  answer  contains  substantially  the  de- 
nials and  averments  of  new  matter. 

The  legality  of  the  assessment  is  denied,  but  in  general  terms. 
It  is  denied  that  the  Assessor  assessed,  or  put  on  the  assessment 
roll,  all  the  property  in  the  county,  but  on  the  contrary,  unlawfully 
omitted  some  portion  thereof.-    Denies  that  the  assessment  roll  was 
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submitted  to  the  Board  of  Equalization.  Denies  that  the  real  es- 
tate or  improvements  described  in  the  complaint  was  assessed  to 
9  defendant,  and  denies  that  a  tax  of  $544.50  was  ever  legally  as- 
sessed thereon.  Denies  that  there  was  a  separate  valuation  of  the 
real  estate  and  improvements  and  personal  property  of  defendants. 
Avers  that  the  assessment  was  fraudulent  and  void,  and  not  made 
according  to  the  statute.  That  the  assessment  was  at  a  rate  great- 
ly exceeding  the  value  of  the  property,  and  void.  That  the  assess- 
ments made  by  the  Assessor  in  the  county  are  unequal,  fraudulent 
and  void.  That  no  demand  was  made  on  defendants  for  a  sworn 
statement  of  their  property.  That  no  demand  was  made  for  the 
taxes  before  suit  was  brought. 

This  was  the  substance  of  the  first  answer.  There  is  a  supple- 
mental answer,  which  adds  nothing  substantially  to  this,  except  the 
allegation  that  the  defendant  did  own  in  September,  1867,  the 
property  described  in  the  complaint. 

Upon  this  complaint  and  answer  the  parties  went  to  trial.  The 
plaintiff  introduced  the  assessment  roll,  and  also  the  minutes  of  the 
proceedings  of  the  Board  of  Supervisors,  showing  that  the  defend- 
ants had  gone  before  that  Board  seeking  to  have  the  assessment 
lowered,  and  the  Board  refused  to  lower  the  assessment,  because 
there  was  no  satisfactory  evidence  offered  to  show  the  valuation  was 
too  high. 

There  was  oral  testimony  to  show  that  the  book  offered  by  the 
plaintiff  as  the  assessment  roll  of  1867,  was  in  fact  the  assessment 
roll  made  out  by  the  Assessor,  and  handed  by  him  to  the  Auditor. 
There  was  also  oral  testimony  that  the  agent  of  defendant  went  be- 
fore the  Board  of  Equalization  and  sought  to  have  the  a^essment 
lowered,  but  the  Board  refused  to  lower  it.  The  assessment  roll 
waa  objected  to  because  of  the  want  of  a  proper  affidavit  or  certifi- 
cate thereto.  The  only  affidavit  or  certificate  is  in  the  following 
form: 

"State  op  Nevada, 

"  County  of  Churchill. 

"  I  do  solemnly  swear  the  foregoing  is  a  full  and  true  statement 

of  the  property  in  Churchill  County,  to  the  best  of  my  knowledge 

and  belief. 

"  J.  B,  Welsh,  Assessor." 

s 
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The  Auditor  swears  that  h6  took  the  oath  of  the  Assessor  to  this 
affidavit  on  the  17th  of  September,  but  failed  to  add  the  jurat  or 
his  certificate  to  the  oath. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  nonsuit. 
This  being  refused,  the  defendant  introduced  a  witness  who  proved 
that  he  was  the  agent  of  the  Telegraph  Company  in  Churchill 
County ;  that  the  Assessor  had  never  called  on  him  for  a  sworn 
statement  as  to  value  of  property ;  that  he  had  gone  before  the 
Board  to  get  a  reduction  of  the  taxes^  etc.  This  was  all  the  mate- 
rial testimony  in  the  case.  Judgment  was  rendered  for  the  plaint- 
iff. The  defendant  moved  for  a  new  trial,  and  that  motion  having 
been  denied,  now  appeals  to  this  Court. 

The  first  grouAd  on  which  appellant  relies  is,  that  the  Assessor 
failed  to  complete  his  assessment  and  hand  it  to  the  clerk  of  the 
Board  of  Countv  Commissioners  before  the  second  Monday  of  Sep* 
tember.  The  time  prescribed,  within  which  the  list  shall  be  com- 
pleted, is  only  for  the  convenience  of  the  other  officers,  who  have 
their  duties  to  perform.  If  the  Assessor  is  dilatory  in  making  his 
return,  he  may  derange  the  action  of  other  officers,  and  render 
himself  liable  on  his  bond  for  any  damage  the  State  may  suffer ;  but 
this  is  no  matter  of  which  the  tax-payer  can  complain ;  it  does  not 
injure  him. 

It  is  also  objected  that  no  notice  of  the  facts  that  the  list  was 
in  the  hands  of  the  clerk  of  the  Board  of  County  Commissioners, 
or  of  the  time  of  the  meeting  of  the  Board,  was  shown  to  have  been 
given.  Those  notices  are  only  to  enable  parties  to  appear  before 
the  Board  and  contest  the  accuracy  of  the  assessments.  The  de- 
fendant did  appear  by  its  agent,  and  cannot  therefore  complain  it 
did  not  have  notice. 

The  next  objection  is,  that  there  was  no  certificate  attached  to  the 
assessment  roll  by  the  Assessor.  The  law  does  not  prescribe  any 
form  for  such  certificate.  It  is  jus't  as  good  a  certificate  to  write 
on. a  book  or  paper,  I  swear  that  I  have  done  a  certain  thing,  as  to 
write  I  certify  I  have  done  the  same  thing.  We  see  no  defect  in 
the  certificate.  The  swearing  the  Assessor  to  his  return  did  no 
good  and  it  did  no  harm.  It  is  claimed  that  the  assessment  is  void 
because  the  Assessor  failed  to  demand  a  written  statement  of  the 
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taxable  property  of  the  defendants  before  he  made  the  assessment. 
In  answer  to  this  proposition  we  may  say,  first,  the  sworn  statement 
of  parties  is  simply  required  for  the  protection  of  the  State,  and  not 
for  the  protection  of  the  tax-payers.  It  is  to  prevent  property  be- 
ing concealed,  and  thereby  escaping  taxation.  It  is  not  for  the 
purpose  of  enabling  parties  to  fix  a  value  on  their  own  property. 
Where  property  is  visible  and  open  to  inspection,  the  Assessor 
should  exercise  his  own  judgment  in  the  valuation,  and  not  be  gov- 
erned by  the  opinion  of  the  tax-payer.  Some  articles  of  taxation, 
such  as  choses  in  action  and  some  other  things,  are  not  subject  to 
the  inspection  of  the  Assessor,  and  doubtless  he  has  in  such  cases 
to  be  governed  in  a  great  measure  by  the  oath  of  the  tax-payer. 
But  in  regard  to  real  estate  and  other  tangible  property  it  can  be 
no  detriment  to  the  tax-payer  that  he  fails  to  call  for  a  sworn  state- 
ment. That  failure  may  injure  the  State  in  failing  to  bring  hidden 
property  to  the  notice  of  the  Assessor,  but  cannot  injure  the  tax- 
payer. Besides,  in  this  case  it  is  not  shown  that  defendant  had  any 
officer  in  the  county,  or  any  agent  authorized  to  make  a  list  of  its 
assessable  property,  or  if  the  agent  at  West  Gate  had  such  authority 
it  is  not  shown  that  the  Assessor  knew  it.  Clearly,  under  the  read- 
ing of  the  sixth  section,  the  officer  must,  if  he  knew  of  no  owner  in 
the  county,  or  no  properly  authorized  agent,  proceed  to  make  the 
assessment  on  his  own  knowledge,  without  the  sworn  statement. 

These  are  all  the  objections  which  go  to  the  regularity  of  the 
assessment.  When  the  assessment  was  made,  and  the  Board  of 
Equalization  had  acted  thereon,  then  an  obligation  immediately 
arose  to  pay  the  State  the  amount  of  tax  thus  fixed.  This  obliga- 
tion having  arisen,  it  can  only  be  discharged  by  the  payment  of  the 
money.  It  is  perfectly  idle  to  inquire  what  irregularities  may  have 
occurred  in  the  conduct  of  officers  after  the  liabilities  of  the  defend- 
ant were  fixed  and  determined.  No  act  of  theirs  could  release  the 
defendant  from  its  obligation  to  pay  so  much  money  to  the  State. 
Even  if  the  tax  collector  had  given,  his  receipt  for  the  taxes,  and 
marked  them  paid  on  the  assessment  roll,  it  would  not  have  been 
conclusive  on  the  State.  It  would  be  prima  facie  evidence  that 
the  taxes  had  been  paid,  but  certainly  not  conclusive.  The  State 
would  be  allowed  to  show  that  the  receipt  was  given  by  mistake, 
23 
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obtained  by  fraud  on  the  part  of  the  defendant,  or  fraudulently  and 
coUusively  issued  by  the  tax  collector.  Where  a  party  once  oyres 
a  debt,  or  incurs  a  pecuniary  liability,  we  know  of  but  five  ways  he 
can  get  rid  of  the  liability.  First,  payment ;  second,  accord  and 
satisfaction ;  third,  release  ;  fourth,  by  lapse  of  time  until  the  Statr 
ute  of  Limitations  runs ;  fifth,  by  discharge  in  bankruptcy.  Here 
the  debt  or  liability  is  established  clearly,  and  the  debtor  has  not 
shown  itself  discharged  in  any  of  these  ways.  These  defenses  are 
all  affirmative,  and  must  be  set  up  and  proved  by  the  defendant. 
The  only  defense  really  set  up  by  the  defendant  is  the  illegality  of 
the  assessment,  and  on  that  point  it  utterly  fails  to  introduce  any 
pertinent  evidence. 

The  failure  of  the  plaintiff  to  introduce  the  delinquent  list  could 
certainly  do  no  more  than  throw  on  it  the  necessity  of  proving  a 
regular  assessment.  There  was  no  necessity  of  proving  a  delin- 
quency. When  the  assessment  is  once  properly  made  it  then  be- 
comes the  duty  of  the  tax-payer  to  seek  the  proper  officer  and  pay 
his  taxes.  The  officer  is  not  required  to  make  any  demand  of  the 
taxes.  If  the  payment  has  not  been  made  within  a  given  time  the 
State  has  a  right  of  action.  If  the  payment  has  been  made  it  most 
be  pleaded  when  the  suit  is  brought. 

The  foregoing  principles,  we  think,  are  founded  upon  reason  and 
common  sense.  When  a  debt  legally  created  is  once  shown  to  be 
due  to  an  individual,  the  debtor  can  only  be  discharged  in  one  of 
the  five  ways  we  have  mentioned.  No  misconduct  of  the  creditor, 
no  irregularity  on  his  part,  can  release  the  debtor  from  his  obliga- 
tion. Why,  then,  should  an  irregularity  on  the  part  of  a  State  offi- 
cer, which  in  no  way  injures  the  tax-payer,  relieve  him  from  his  just 
obligation  to  pay  his  pro  rata  of  the  State  expenses  ?  But  we  are 
not  left  to  common  law  principles  alone  to  settle  this  question ;  the 
statute  itself  in  express  terms  discloses  ^'  that  the  acts  herein  re- 
quired between  the  assessment  and  commencement  of  suit  shall  be 
deemed  directory  merely."     (See  Section  32  of  Revenue  Act.) 

If  these  intermediate  acts  are  merely  directory,  certainly  an 
omission  of  any  or  all  of  them  will  not  release  the  tax-payer  from 
bis  obligation  to  the  State. 

If  there  was  a  failure  to  place  the  assessment  roll  in  the  hands 
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of  the  tax  collector,  or  if  there  was  a  vacancy  in  that  office,  so  that 
a  tax-payer  had  no  opportunity  of  paying  his  taxes  between  the 
time  of  his  assessment  and  the  time  when  the  delinquent  list  came 
into  the  hands  of  the  District  Attorney,  and  the  District  Attorney, 
without  notice  either  personally  or  by  publication  to  tax-payer,  were 
to  bring  suit  for  delinquent  taxes,  we  have  no  doubt  the  defendant 
might,  on  being  sued,  tender  his  taxes  to  the  District  Attorney,  or 
might  bring  them  into  Court  with  his  answer,  and  claim  to  be  re- 
lieved from  the  costs  of  the  action  and  the  ten  per  cent,  damages. 

On  every  principle  of  justice  he  would  be  entitled  to  this  relief. 
The  amount  of  tax  is  fixed  by  the  •assessment  and  equalization  of 
the  value  of  this  property,  but  the  damage  for  non-payment  can  only 
be  legally  incurred  where  the  party  has  had  an  opportunity  to  pay. 
.  If  there  has  been  no  person  legally  authorized  to  receive  the 
taxes,  there  has  been  no  default  in  not  paying ;  but  when  one  is 
legally  authorized  to  receive,  (as  is  the  case  where  the  District 
Attorney  receives  the  delinquent  list)  and  the  tax-payer  receives 
notice  of  the  fact,  then  a  failure  to  pay  will  put  him  in  default. 

If  he  wishes  to  escape  the  ten  per  cent,  penalty  and  costs,  he 
must  pay  when  he  does  have  the  opportunity.  The  suit  is  notice 
that  the  District  Attorney  had  authority  to  collect  the  taxes.  De- 
fendant's duty,  then,  is  plain.  He  must  tender  the  tax,  and  plead 
the  facts  by  way  of  defense,  which  excuses  him  from  the  penalty. 

The  citations  from  Blackwell  on  Tax  Titles  have  no  relevancy  to 
a  case  of  this  kind.  When  property  is  sold  for  taxes  without  a 
judgment,  any  failure  of  the  officer  in  the  preliminary  steps  pre- 
ceding the  sale  makes  it  void,  for  the  very  good  reason  that  that  is 
an  ex  parte,  extra-judicial  proceeding,  and  the  officer  can  only  act 
strictly  according  to  the  provisions  of  the  statute.  If  he  fails  to  do 
so,  his  authority  or  jurisdiction  is  gone.  But  here  there  is  no  ques- 
tion about  authority,  jurisdiction,  or  anything  of  the  kind. 

Nobody  disputes  the  jurisdiction  of  the  District  Court  over  the 
subject  matter,  nor  over  the  parties,  where  the  summons  has  been 
regularly  served.  The  simple  question  is :  Does  the  defendant  owe 
80  much  money  to  the  State  ? 

Judgment  affirmed. 

Johnson,  J.,  dissented. 
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THE  STATE  OF  NEVADA,  Appellant,  v.  THE  FIRST 
NATIONAL  BANK  OF  NEVADA,  Rbspondknt.— 
Case  No.  1. 

Notes  and  County  Warrants  Taxable.  Notes  and  county  warrants  are  prop- 
erty subject  to  taxation  under  the  revenue  laws  of  the  State.    ^ 

Monet  at  Interest,  etc.,  Taxable.  All  money  at  interest  secured  by  mortgage 
or  otherwise,  is  subject  to  taxation  without  regard  to  the  situation  of  the  mort- 
gagee, whether  he  be  solvent  or  otherwise,  in  debt  or  out  of  debt. 

Power  of  State  to  Tax  National  Banks.  The  State  may  impose  a  tax  upon  the 
real  estate  and  shares  of  National  banks  within  its  limits ;  but  Congress  has 
reserved  to  itself  the  exclusive  power  over  the  taxation  of  the  banks  and  bank 
property  of  other  descriptions. 

The  Same.  Ordinarily  the  State  has  the  right  to  tax  all  property  situate  within  its 
territorial  limits ;  but  it  has  no  power,  by  taxation  or  otherwise,  to  retard,  im- 
pede, burden,  or  in  any  manner  control  the  operation  of  constitutional  law^ 
enacted  by  Congress. 

The  Same.  Congress  having  pointed  out  a  method  by  whfch  the  real  estate  of  the 
National  banks  within  any  State  may  be  taxed,  and  also  the  method  of  taxing 
their  stock,  the  States  are  excluded  from  all  other  methods  of  taxation  on  the 
bank  property. 

National  Bank  Notes,  etc.,  not  Taxable  by  States.  The  notes,  bills, bonds,  etc., 
of  the  National  banks  are  the  commodity  in  which  those  banks  deal  in  the 
ordinary  course  of  their  business.  State  taxes  upon  them  are  State  taxes  upon 
the  business  of  the  banks,  and  such  taxes  the  State  cannot  impose. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

This  was  a  suit  for  taxes  against  the  First  National  Bank  of  Ne- 
vada, and  its  real  estate  and  improvements  in  Lander  County,  and 
the  possessory  claim  thereto,  described  as  lot  six  in  block  twelve,  in 
the  city  of  Austin.  The  assessment,  as  stated  in  the  opinion,  was 
made  from  a  written  statement  furnished  by  the  agent  of  the  de- 
fendant to  the  Assessor ;  and  it  was  equalized  at  those  figures  by 
the  Board  of  Equalization  of  Lander  County,  before  which  the  de- 
fendant by  its  agent  duly  appeared. 

Robert  M,  Clarke^  Attorney  General,  for  Appellant. 

The  Court  below  found  that  the  defendant  was  indebted  on  ac- 
count of  its  bank  notes  in  circulation  in  an  amount  greater  than, 
$78,500.     It  also  found  that  the  defendant  appeared  before  the 
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Board  of  Equalization  and  demanded  to  have  the  amount  of  its 

indebtedness  on  account  of  its  notes  in  circulation  deducted  from 

the  $75,000  money  at  interest,  etc.,  and  $3,500  Lander  County 

scrip,  which  claim  was  disallowed  by  the  Board,  and  from  these 

facts  it  found  as  a  conclusion  of  law,  that  the  defendant  was  not 

liable  for  the  tax  levied  and  assessed  against  the  $75,000  money 

at  interest,  etc.,  and  the  $3,500  Lander  County  scrip,  and  ordered 

judgment  accordingly. 

I. 

The  action  of  the  Board  of  Equalization  in  determining  the  de- 
fendant's complaint  and  denying  its  demand  to  have  the  valuation 
of  its  property  for  taxation  reduced,  was  final.  (Statute  of  1864-5, 
279,  Sec.  15.)  It  is  not  a  valid  defense  to  an  action  to  enforce 
the  payment  of  taxes  that  the  property  was  valued  too  high,  or  that 
the  Board  of  Equalization  refused  to  make  deductions  from  the 
amount  assessed  for  taxation.  (lb.,  Sec.  32.)  The  Board  of 
Equalization  having  acted,  and  its  action  hemg  finals  the  defendant 
cannot  transfer  the  controversy  to  and  reopen  it  in  the  Courts.  Its 
only  remedy  was  by  mandamus. 

II. 

The  notes  of  the  bank  in  circulation  do  not  constitute  an  indebt- 
edness within  the  meaning  of  the  State  revenue  law,  but  are  money,, 
and  as  such  liable  to  taxation.     (Statutes  of  1864-5,  274,  Sec.  5. 
Constitution,  Art.  VIII,  Sec.  6.) 

m. 

Granting  that  the  bank  was  indebted  on  account  of  its  notes  in 
circulation,  the  indebtedness  was  not  of  the  same  character  as  that 
due  and  assessed  to  the  bank,  and  could  in  no  sense  be  deducted 
from  or  set  off  against  it.  (Statutes  of  1864-5,  274,  Sec.  6.) 
No  deductions  are  allowed  against  '^  money  at  interest  secured  by 
mortgage  or  otherwise."  It  is  only  against  solvent  debts  other 
than  those  specifically  enumerated  in  the  statute,  that  deductions 
are  allowed,  and  then  only  when  the  indebtedness  is  of  the  same 
character  as  the  debts  taxed.     (Statutes  of  1864-5,  274,  Sec.  5.) 

George  S.  Hupp^  for  Respondent. 
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Under  the  Revenue  Act  of  1866,  (Statutes  of  1864-5,274,  Sec. 
5)  and  under  the  Act  of  Congress  entitled,  "  An  Act  to  provide  a 
national  currency  secured  by  a  pledge  of  United  States  bonds," 
approved  June  3d,  1864,  the  promissory  notes  of  the  respondent, 
assessed  at  $75,000,  were  exempt  from  taxation.  The  tax  upon 
these  notes  was  unconstitutional,  (ilf'  Cidloch  v.  State  of  Mary- 
land  etal.y  4  Wheaton,  816;  Bank  of  Commerce  v.  N.  Y.  Oittfy 
2  Black,  620,  and  cases  therein  cited  ;  Bank  Tax  Casey  2  Wallace, 
206.) 

By  the  Court,  Bkatty,  C.  J. 

This  was  an  action  brought  by  the  State  of  Nevada  to  recover 
from  the  defendant  a  certain  amount  alleged  to  be  due  under  the 
State  and  county  assessment  for  taxes  in  the  year  1866. 

There  was  assessed  to  the  defendant  for  that  year  for  pos- 
sessory claim  to  real  estate  and  improvements  thereon..  $9,000 

For  Furniture  and  Assaying  Apparatus 3,000 

For  Promissory  Notes  bearing  interest  and  secured  by 

mortgage  and  otherwise 75,000 

County  Warrants,  or  Scrip 8,500 

The  Court  below  held  that  the  bank  was  liable  for  taxes  on  the 
JBrst  two  items,  and  gave  judgment  accordingly.  As  to  the  remain- 
ing items  it  was  held  that  the  defendant  was  not  liable  to  the  pay- 
ment of  taxes.  From  this  judgment  the  State  appeals.  It  is 
claimed  that  the  defendant  is  exempt  from  taxation  on  these  items 
on  two  distinct  grounds.  First,  that  the  outstanding  notes  of  cir- 
culation of  the  bank  are  liabilities  which  should  be  deducted  from 
the  notes  and  mortgages  due  to  the  bank,  and  only  the  difference 
(if  there  should  be  a  balance  in  favor  of  the  bank)  subjected  to 
taxation.  Second,  that  a  tax  on  these  choses  in  action  would  be  a 
tax  on  the  business  of  the  bank,  and  is  therefore  in  conflict  with  the 
Act  of  Congress  granting  the  charter. 

The  Constitution  provides  for  the  passage  of  laws  which  shall 
secure  a  just  ^'  valuation  for  taxation  of  all  property,  real,  personal, 
or  possessory,  except,"  etc.,  etc.  The  revenue  law  passed  under 
that  Constitution,  in  defining  personal  property,  says  it  should  in- 
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elude,  among  other  things, ''  all  money  at  interest  secured  by  mort- 
gage or  otherwise."  And  so,  "  all  capital  loaned,  invested,  or  em- 
ployed in  any  trade,  commerce,  or  business  whatsoever."  Notes 
and  county  warrants  are  certainly  property,  and  both  certainly  in- 
cluded within  the  definitions  just  quoted  from  the  revenue  law. 
But  there  is  in  the  same  section  of  the  revenue  law  also  this  de- 
scription of  another  species  of  property :  "  Solvent  debts,  other  than 
those  mentioned  in  this  section^  where  the  amount  exceeds  the  same 
chai*acter  of  indebtedness  of  the  party  assessed."  It  is  claimed  by 
the  respondent  that  this  last  clause  somehow  or  other  connects  it- 
self with  the  first  quoted,  and  if  a  party  loaning  money  at  interest, 
secured  by  mortgage  or  otherwise,  owes  an  amount  of  debts  equal 
to  the  mortgage  debt  due  to  himself,  he  may  ofiset  the  one  against 
the  other,  and  thus  escape  taxation. 

We  do  not  so  read  or  understand  the  law.  All  money  at  inter- 
est, secured  by  mortgage  or  otherwise,  is  subject  to  taxation,  with- 
out regard  to  the  situation  of  the  mortgagee.  Whether  he  be  sol^ 
vent  or  insolvent,  in  debt  or  out  of  debt,  the  money  so  secured  is 
subject  to  taxation.  It  is  only  debts  other  than  those  mentioned  in 
the  section  referred  to,  which  are  subject  to  be  balanced  by  debts 
on  the  other  side.  The  language  of  the  Act  is  very  plain.  Nor 
is  there  anything  unreasonable  in  the  distinction.  A  man  who  buys  a 
house  on  credit  has  to  pay  taxes  on  it,  just  as  he  who  owns  a  house 
and  is  out  of  debt.  Whilst  the  law  justly  declares  that  notes  of  the 
character  described  shall  be  held  and  treated  as  property,  perhaps 
there  is  no  impropriety  in  holding  unliquidated  debts  and  balances 
as  too  unsubstantial  to  be  so  held  or  treated.  The  question,  how- 
ever, whether  the  Legislature  has  the  power  to  say  that  unliqui- 
dated debts  and  balances  shall  be  exempt  from  taxation,  where  the 
party  to  whom  they  are  due  owes  an  equal  or  greater  amount,  is 
not  now  before  us,  and.  need  not  be  decided.  That  the  law  may 
provide  for  taxing  notes,  bonds,  or  other  evidences  of  debt,  regard- 
less of  the  pecuniary  liability  of  the  holder  of  such  instruments,  we 
have  no  doubt. 

The  other  question  is  a  grave  one,  and  requiring  due  considera- 
tion. In  the  case  of  ilf'  Culloch  v.  State  of  Maryland  et  al.^  (4 
Wheaton,  316)  Chief  Justice  Mar8haU,in  an  opinion  concurred  in 
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by  the  entire  Supreme  Court,  held  that  the  State  could  not  impose 
a  stamp  tax  on  the  notes  of  the  United  States  Bank,  issued  by  a 
branch  located  in  Maryland.  Whilst  the  points  involved  are  ar- 
gued at  length,  and  with  an  abiUty  which  perhaps  no  other  man  in 
the  nation  could  have  displayed,  the  result  is  summed  up  in  a  few 
short  paragraphs. 

"  The  Court  has  bestowed  on  this  subject  its  most  deliberate  con- 
sideration. The  result  is  a  conviction  that  the  States  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in 
any  manner  control  the  operations  of  the  constitutional  laws  enacted 
by  Congress  to  carry  into  execution  the  powers  vested  in  the  Gen- 
eral Government.  This  is,  we  think,  the  unavoidable  consequence 
of  that  supremacy  which  the  Constitution  has  declared. 

"  We  are  unanimously  of  opinion  that  the  law  passed  by  the  Leg- 
islature of  Maryland,  imposing  a  tax  on  the  bank  of  the  United 
States,  is  unconstitutional  and  void. 

"This  opinion  does  not  deprive  the  States  of  any  resources 
which  they  originally  possessed.  It  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  bank,  in  common  with  the  other  real 
property  within  the  State,  nor  to  a  tax  imposed  on  the  interest 
which  the  citizens  of  Maryland  may  hold  in  this  institution  in  com- 
mon with  other  property  of  the  same  description  throughout  the 
State.  But  this  is  a  tax  on  the  operations  of  the  bank,'  and  is  con- 
sequently a  tax  on  the  operation  of  an  instrument  employed  by  the 
government  of  the  Union  to  carry  its  powers  into  execution.  Such 
a  tax  must  be  unconstitutional." 

In  the  case  of  Osbom  v.  United  States  Bank^  (9  Wheaton,  788) 
•  the  same  Court  decided  that  the  State  of  Ohio  could  not  impose  a 
license  tax  on  the  business  of  a  branch  of  the  bank  situated  in  that 
State.  In  the  opinion  in  this  latter  case  appears  the  following  para- 
graph: 

"  It  will  not  be  contended  that  the  directors  or  other  officers  of 
the  bank  are  officers  of  the  Government.  But  it  is  contended  that, 
were  their  resemblance  to  contractors  more  perfect  than  it  is,  the 
right  of  the  State  to  control  its  operations,  if  those  operations  be 
necessary  to  its  character,  as  a  machine  employed  by  the  Govern- 
ment, cannot  be  maintained.     Can  a  contractor  for  supplying  a 
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military  post  with  provisions  be  restrained  from  making  purchases 
within  any  State,  or  from  transporting  the  provisions  to  the  place  at 
which  the  troops  were  stationed  ?  Or  can  he  be  fined  or  taxed  for 
doing  so  ?  We  have  not  yet  heard  these  questions  answered  in  the 
affirmative.  It  is  true  that  the  property  of  the  contractor  may  be  * 
taxed,  as  the  property  of  other  citizens ;  and  so  may  the  local  prop* 
erty  of  the  bank.  We  do  not  admit  that  the  act  of  purchasing,  or 
of  conveying  the  articles  purchased,  can  be  under  State  control." 
We  have  italicized  a  few  words  in  this  latter  paragraph  to  call  at- 
tention to  the  particular  point  stated. 

In  the  first  case,  then,  it  is  expressly  stated  that  the  real  estate 
of  a  United  States  bank,  situate  within  one  of  the  States,  may  be 
taxed  as  other  real  estate.  So  in  the  latter  case,  the  heal  property 
of  the  bank  is  held  to  be  subject  to  taxation.  Now  I  apprehend 
that  local  property  includes  not  only  real  estate,  but  all  tangible, 
visible  property,  whether  movable  or  immovable.  For  whilst  real 
estate  is  the  only  species  of  property  which  is  immovable,  yet 
personal  property  has  a  location  for  the  time  being  wherever  it 
happens  to  be.  It  can  hardly  be  questioned  that  a  State  has  the 
same  right  to  tax  a  house  or  flock  of  sheep  within  its  jurisdiction 
that  it  would  have  to  tax  a  piece  of  land.  Although  in  the  first 
case  the  learned  Judge  only  speaks  of  the  right  of  a  State  to  tax 
the  real  estate  of  the  bank  within  its  jurisdiction,  and  the  shares 
or  interest  held  by  citizens  of  the  State  in  the  bank,  we  cannot 
conceive  that  he  meant  to  convey  the  idea  that  any  species  of  per- 
sonalty owned  by  the  bank,  and  within  the  limits  of  the  State, 
would  not  be  subject  to  taxation. 

We  can  see  no  possible  distinction  between  the  two.  And  the 
language  used  in  the  case  of  Osbom  v.  The  Banky  would  strongly 
indicate  that  the  Court  did  not  intend  to  make  any.  The  declara- 
tions, however,  of  the  Court  in  regard  to  both  real  estate  and  local 
property  are  mere  dicta.  The  Court  was  not  deciding  on  the 
legality  of  a  tax  on  either.  But  notwithstanding  these  were  only 
dicta  y  still  they  were  so  intimately  connected  with  the  subject 
under  consideration,  and  must  of  necessity  have  received  such  de- 
liberate consideration  of  the  Court,  that  we  might  almost  consider 
them  as  the  settled  law  at  that  time. 
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If  the  States,  then,  had  the  right  to  tax  the  local  property  of 
the  United  States  Bank  and  its  branches,  it  was  either  an  absolute 
right  or  it  was  one  determinable  at  the  will  of  Congress.  If  that 
right  was  absolute,  then  the  same  right  exists  now  to  tax  the  local 
'  property  of  National  banks,  for  there  has  been  no  constitutional 
amendments  to  affect  this  question,  and  we  can  see  no  difference 
in  this  respect  between  the  present  National  banks  and  the  old 
United  States  Bank.  If  such  power  did  exist,  but  subject  to  be 
abrogated  by  Act  of  Congress,  the  question  arises,  has  Congress 
deprived  the  States  of  the  power  to  exercise  this  right  ? 

It  is  claimed  that  three  provisos  attached  to  the  forty-first  sec- 
tion of  the  Act  of  Congress,  approved  June  8d,  1864,  in  regard 
to  National  currency,  etc.,  do  abrogate  this  power  in  the  States  if 
it  ever  existed.     Those  provisos  are  as  follows  : 

"  Provided,  That  nothing  in  this  Act  shall  be  construed  to  pre- 
vent all  the  shares  in  any  of  the  said  associations,  held  by  any 
person  or  body  corporate,  from  being  included  in  the  valuation  of 
the  personal  property  of  such  person  or  corporation  in  the  assess- 
ment of  taxes  imposed  by  or  under  State  authority  at  the  place 
where  such  bank  is  located,  and  not  elsewhere,  but  not  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State.  Provided  further,  That  the  tax 
so  imposed  under  the  laws  of  any  State  upon  the  shares  of  any  of 
the  associations  authorized  by  this  Act,  shall  not  exceed  the  rate 
imposed  upon  the  shares  in  any  of  the  banks  organized  under  au- 
thority of  the  State  where  such  association  is  located.  Provided 
also,  That  nothing  in  this  Act  shall  exempt  the  real  estate  of  as- 
sociations from  either  State,  county,  or  municipal  taxes  to  the  same 
extent,  according  to  its  value,  as  other  real  estate  is  taxed." 

By  the  laws  of  Congress  as  existing  when  this  Act  was  passed, 
all  United  States  bonds  and  other  securities  for  money  raised  by 
the  Government  were  exempt  from  taxation.  The  capital  of  the 
banks  which  were  being  authorized  by  this  Act  was  to  be  composed 
mostly  of  United  States  bonds.  Consequently,  xwithout  some 
special  legislation  on  the  part  of  Congress,  the  banks  would  be  free 
from  taxation  to  the  extent  of  that  part  of  their  capital  thus  in- 
vested.    (See  Bank  of  Commerce  v.  New  York  City,  2  Black, 
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620,  and  Bank  Tax  case,  2  Wallace,  206.)  So,  too,  as  the  shares 
of  the  stockholders  only  represented  the  aggregate  property  of  the 
bank,  if  an  attempt  were  made  to  tax  the  shares,  each  stockholder 
might  claim  that  his  shares  were  free  from  taxation  in  proportion 
to  the  amount  of  bank  capital  invested  in  United  States  bonds. 
To  illustrate :  If  ninety  per  cent,  of  the  bank  capital  was  com- 
posed of  bonds,  then  one  holding  a  $100  share  in  the  bank  would 
only  be  liable  to  pay  taxes  on  $10  of  this  share,  the  other  $90 
being  exempt  on  the  ground  that  it  was  merely  the  representative 
of  or  substitute  for  $90  of  United  States  securities.  (See  minor- 
ity opinion  in  Van  Allen  v.  The  AsseasoTj  8  Wallace,  588.) 

To  avoid  any  question  as  to  the  power  of  the  States  to  tax  these 
shares,  and  to  confer  that  authority  on  the  States  as  far  as  practi- 
cable, was  the  object  of  the  first  proviso.  The  second  proviso  is  a 
mere  limitation  on  the  extent  of  power  conferred  in  the  first.  The 
majority  of  the  Court  in  the  case  of  Van  Allen  v.  The  Assessor j 
just  referred  to,  hold  that  under  this  Act  of  Congress  the  States 
have  a  right  to  tax  the  shares  of  the  bank,  and  seem  clearly  enough 
to  intimate  that  without  it  no  such  right  would  have  existed.  They 
admit  that  the  United  States  cannot  confer  on  the  States  authority 
which  does  not  belong  to  them  as  such.  But  in  some  cases  the 
State  and  General  Governments  have  concurrent  power  over  the 
same  subject,  and  where  the  two  jurisdictions  come  in  conflict,  the 
General  Government,  as  the  paramount  authority,  must  prevail. 
But  they  hold  in  such  cases  that  whilst  Congress  passes  laws  upon 
any  subject  over  which  it  has  concurrent  power  with  the  States, 
it  may  at  the  same  time  refrain  from,  exercising  exclusive  power 
over  the  subject,  and  expressly  allow  the  States  to  act  concurrently 
with  the  General  Government.  In  this  case,  they  hold  Congress 
has  expressly  indicated  its  will  not  to  exercise  exclusive  jurisdiction 
so  far  as  a  certain  mode  of  taxation  is  concerned.  Therefore  the 
States  may  exercise  their  original  power  of  taxation  in  this  partic- 
ular. Congress  having  declared  that  the  States  may  exercise  con- 
current jurisdiction  with  the  United  States  over  those  National 
banks,  so  far  as  to  collect  a  certain  character  and  amount  of  taxes 
on  the  shares  and  the  real  estate  of  the  banks,  would  seem  by 
strong  inference  to  have  intended  to  reserve  to  itself  exclusive 
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power  over  the  taxation  of  banks  and  bank  property  of  other  de- 
scriptions. 

But  this  does  not  dispose  of  the  question,  whether  the  States 
have  an  independent  right  to  tax  all  property  situate  within  their 
territorial  limits.  We  think  it  was  so  held  in  the  case  of  M^Oid- 
loch  V.  State  of  Mart/land  et  al.^  and  Oabom  v.  The  Bank.  In  these 
cases  there  was  no  intimation  that  the  States  held  such  power  at 
sufferance  of  Congress,  or  that  they  could  be  deprived  of  their 
right  to  tax  property  within  their  limits  by  any  act  of  the  United 
States  Government,  but  it  seemed  to  be  placed  upon  the  inalienable 
power  of  the  States.  The  distinction  taken  is,  that  ^^  the  States 
have  no  power  by  taxation  or  otherwise  to  retard,  impede,  burden, 
or  in  any  manner  control  the  operations  of  constitutional  laws  en- 
acted by  Congress."  But  according  to  the  views  there  expressed, 
to  levy  the  ordinary  property  tax  of  a  State  on  the  local  property 
of  an  institution  chartered  to  aid  the  Government  in  conducting 
its  financial  affairs,  cannot  be  considered  a  law  passed  for  the  pur- 
pose of  retarding,  impeding,  or  burdening  the  operations  of  the 
Act  of  Congress  under  which  it  holds  its  charter.  That  such  taxa- 
tion may  incidentally  affect  the  operations  of  such  institution  there  : 
can  be  no  doubt.  And  in  those  States  where  the  State  Constitu- 
tions fail  to  provide  for  equal  rate,  or  percentage  of  ad  valorem 
taxes,  a  law  might  be  so  framed  as  to  cripple  very  much  the  opera- 
tions of  banks,  and  still  be  only  a  tax  on  the  local  property  in  the 
State.  For  instance :  Suppose  a  law  were  passed  requiring  a 
tax  of  fifty  per  cent,  per  month  on  its  assessed  value  to  be  col- 
lected on  all  houses  and  lots  used  for  banking  purposes.  This,  if 
constitutional,  (and  certainly  a  State  Constitution  might  be  so 
framed  as  to  admit  of  this  species  of  taxation)  would  prevent  the 
establishment  of  a  National  bank  in  any  State  where  such  law 
existed.  The  bank,  with  such  an  enactment  on  the  statute  book  of 
the  State,  could  not  get  a  house  within  which  to  transact  its  busi- 
ness. 

It  is  true  that  Marshall  is  careful  to  speak  of  taxing  the  property 
of  the  bank  "  as  the  property  of  other  citizens"  is  taxed.  Proba- 
bly if  a  law  had  been  passed  by  any  State  of  the  character  we 
have  suggested,  Marshall,  with  his  accustomed  good  sense  and  dich 
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regard  for  mere  technicalities,  which  interfered  with  substantial  jus- 
tice, would  have  said  that  this  law  shows  by  its  terms  it  was  not 
enacted  in  good  faith  to  collect  revenue  from  local  property, 
but  to  prevent  banks  from  getting  houses  in  which  to  transact  their 
business,  and  we  will  hold  it  unconstitutional  and  void.  It  iS; 
however,  always  a  delicate  task  for  a  Court  to  look  beyond  the 
plun  letter  of  a  law,  and  discuss  the  intention  of  the  Legislature 
which  passed  it,  in  order  to  find  some  ground  on  which  to  declare  it 
invalid. 

Believing,  then,  that  a  State  may,  by  a  tax  on  the  local  prop- 
erty of  a  Government  bank,  "  retard,  impede,  burden,"  and  in 
some  manner  "  control"  its  operations,  we  come,  not  without  hesi- 
tation, to  the  conclusion,  that  where  the  Government  has  pointed 
out  a  method  by  which  the  real  estate  of  the  bank,  within  any 
State,  may  be  taxed,  and  also  the  method  of  taxing  the  stock  of 
the  same  bank  within  the  State  where  it  is  located,  the  State  should 
be,  and  is  excluded  from  all  other  methods  of  taxation  on  the 
bank  property.  This  conclusion  is,  we  think,  hardly  in  consonance 
with  the  opinion  of  Marshall  in  the  two  cases  cited  from  4  and  9 
Wheaton.  But  we  think  it  is  in  harmony  with  the  views  of  the 
present  Supreme  Court  of  the  United  States,  as  expressed  in  the 
case  of*  Van  Allen  v.  The  Assessor. 

Besides  the  notes  and  bonds  in  this  case,  although  undoubtedly 
property,  and  perhaps  such  as  may  be  treated  as  having  a  locality 
in  the  State,  are  such  property  as  the  bank  must  deal  in,  in  the 
ordinary  course  of  its  business.  By  a  sufficient  tax  on  that  com- 
modity, in  which  the  bank  must  of  necessity  deal,  you  may  entirely 
destroy  the  business  of  the  bank.  This,  then,  partakes  somewhat 
of  the  nature  of  a  tax  on  the  biisiness  of  the  bank,  although  osten- 
sibly a  tax  on  local  property. 

Judgment  of  the  Court  below  affirmed. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 


858  SUPREME  COURT  OF  NEVADA,  1868. 

Tbe  State  of  Nevada  r.  Tbe  Firat  National  Bank  of  Nevada. 

THE  STATE  OF  NEVADA,  Appellant,  v.  THE  FIRST 
NATIONAL  BANK  OF  NEVADA,  Respondent.— Cask 
No.  2. 

Jurisdiction  over  Judgment  after  Expiration  of  Term.  During  the  term  at 
vrhich  a  judgment  is  rendered,  a  district  court  may,  perhaps,  even  without  a 
statement  or  affidavits,  upon  motion  of  a  party  injured,  amend  or  set  aside  an 
erroneous  judgment ;  but  to  continue  full  and  complete  jurisdiction  in  the  court 
over  the  case  beyond  the  term,  some  order  must  be  made  or  proceeding  taken 
in  accordance  with  statute. 

Statement  or  Affidavits  Indispensable  on  Motion  for  New  Trial.  A  notice 
of  motion  for  new  trial  given  in  due  time,  if  followed  by  a  statement  or  affida- 
vits in  due  time,  will  continue  the  jurisdiction  of  the  district  court  over  its 
judgment  beyond  the  term  ;  but  if  the  notice  and  statement  are  not  both  made 
in  due  time,  the  court  loses  its  jurisdiction  at  the  end  of  the  term,  and  it  can- 
not, thereafter,  set  aside  the  judgment,  even  though  clearly  erroneous. 

KiLLiP  V.  Empire  Hill  Company,  2  \ev.  34,  as  to  the  necessity  of  both  notice 
afftl  statement  on  motion  for  new  trial  within  due  time,  to  continue  jurisdic- 
tion in  the  court  beyond  the  t«rm,  approved. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

The  facts  are  stated  in  the  opinion. 

Robert  M,  Clarke^  Attorney  General,  for  Appellant. 

George  8,  Huppy  for  Respondent. 

By  the  Court,  Beatty,  C.  J. 

An  action  was  brought  by  the  plaintiflF  against  the  defendant,  a 
corporation,  for  certain  taxes  alleged  to  be  due  for  school  purposes 
in  one  of  the  school  districts  of  Lander  County.  The  summons 
was  served  on  the  defendant,  which  failed  to  appear.  Default  was 
taken,  the  proper  proof  introduced,  and  judgment  for  the  plaintiff. 
This  judgment  was  rendered  on  the  24th  of  February,  1868.  On 
the  28th  of  February  a  notice  was  served  by  the  defendant  on  the 
plaintiff  that  it  would  move  for  a  new  trial,  on  a  statement  there- 
after to  be  served.  This  statement  was  never  served.  At  the 
next  term  of  the  Court  a  new  trial  was  granted,  and  plaintiff  appeals. 

During  the  term  at  which  a  judgment  is  rendered,  perhaps  the 
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Coart  may,  even  without  a  statement  or  affidavits,  upon  motion  of 
the  party  injured,  amend  or  set  aside  a  judgment  which  is  errone- 
ous on  its  face,  or  not  founded  on  a  complaint  showing  a  cause  of 
action.  But  to  continue  the  full  and  complete  jurisdiction  of  the 
District  Court  over  a  case  beyond  the  term  at  which  judgment  is 
rendered,  some  order  must  be  made  or  some  proceeding  taken  in 
accordance  with  the  statute.  A  party  moving  for  a  new  trial  may 
continue  the  jurisdiction  of  the  Court  over  the  case  by  giving  a 
notice  of  intention  to  move  for  a  new  trial  in  due  time,  and  follow- 
ing up  that  notice  by  a  statement  or  affidavit  made  in  due  time. 

But  if  the  notice  and  statement  are  not  made  within  the  statutory 
time,  the  Court,  for  most  purposes,  loses  jurisdiction  of  the  case  at 
the  end  of  the  term,  and  thereafter  cannot  set  aside  a  judgment^ 
be  it  ever  so  erroneous.  (See  Killip  v.  The  Umpire  Mill  Co.,  2 
Nev.  34.)  In  this  case,  as  there  was  no  statement,  the  Court  had 
no  jurisdiction  to  grant  a  new  trial.  The  order  granting  a  new 
trial  must  be  reversed  and  set  aside.  The  appellant  will  recover 
his  costs  in  this  Court. 

By  Johnson,  J.,  dissenting. 

The  rule  laid  down  in  Killip  v.  Umpire  Mill  Co,^  (2  Nev.  34) 
has  n^ever  received  my  full  approval,  but  even  conceding  that  such 
has  become  the  established  rule  of  this  Court,  yet  I  cannot  perceive 
that  it  reaches  the  case  in  hand.  The  notice  of  the  motion  was  to 
set  aside  the  Judgment j  and  for  a  new  trial — was  served  on  the  ad- 
verse party,  and  filed  with  the  Clerk  within  two  days — near  the 
close  of  the  term.  This  notice  reads  thus :  That  the  defendant  will 
move  the  Court  to  set  aside  the  judgment  rendered  herein  on  the 
24th  of  February,  a.  d.  1868,  and  for  a  new  trial  of  the  issues  in 
said  cause ;  and  that  said  motion  will  be  based  upon  a  statement  to 
be  filed  herein,  and  upon  the  complaint,  summons,  and  judgment 
herein.  The  motion  came  on  to  be  heard  the  following  week,  but 
as  it  happened,  in  the  arrangement  of  the  term  of  the  Court,  was 
in  the  term  following  the  rendition  of  the  judgment  and  the  giving 
of  such  notice.  It  appears  that  defendant,  relying  on  the  objection 
to  the  proceedings  had  in  the  case,  that  an  action  to  enforce  the 
collection  of  special  taxes  for  school  purposes  could  not  be  iqjdn- 
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tained  in  the  name  of  the  State,  deemed  it  unnecessary  to  file  any 
statement,  but  presented  the  motion  upon  the  matters  appearing 
from  the  complaint,  summons,  and  judgment,  as  the  notice  had  al- 
ready indicated.  The  objections  being  of  the  character  stated,  it 
will  be  difficult,  I  apprehend,  to  point  out  any  needed  purpose  a 
statement  of  the  case  could  supply,  beyond  such  as  was  contained 
in  the  papers  and  records  of  the  case. 

It  would  be  a  vain  and  needless  thing  to  require  a  party  to  fur- 
nish a  statement  of  the  case  when  by  no  possibility  could  it  embrace 
anything  bearing  upon  the  question  beyond  that  which  the  Court 
records  already  had  supplied.  The  motion,  it  is  true,  is  in  part  de- 
nominated a  motion  for  a  new  trial,  and  the  proceedings  had  in  the 
•Court  below  partake  somewhat  of  that  character,  as  defined  in  the 
Code.  Yet  looking  at  the  matter  in  its  real  and  not  mere  techni- 
cal sense,  it  is  apparent  that  the  District  Court,  in  setting  aside  this 
judgment,  acted  in  pursuance  of  its  general  common  law  powers  in 
cases  of  erroneous  judgments.  At  least  the  action  of  the  Court  is 
defensible  on  this  ground,  and  as  I  believe  it  was  correct  in  the 
view  taken  of  the  main  question — that  the  action  should  have  been 
brought  in  the  name  of  the  Board  of  School  Trustees,  and  not  by 
the  State — I  can  see  no  objection  to  the  course  pursued  in  setting 
aside  the  judgment,  rather  than  to  compel  the  aggrieved  party  to 
pursue  the  more  vexatious  and  expensive  method  of  appealing  from 
the  judgment.  Entertaining  these  views,  I  am  compelled  to  dis- 
sent from  the  conclusion  reached  in  the  prevailing  opinion. 
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BURNHAM,  Appellant. 

New  Trial,  wiiex  Impropbr.  When  a  judgment  and  verdict  are  in  accord- 
ance with  the  evidence,  and  there  is  no  substantial  conflict  in  it  upon  any  ma- 
terial issue,  and  no  error  has  intervened,  the  court  has  no  right  to  grant  a  new 
trial,  and  if  it  do  so  its  order  will  be  set  aside  as  unauthorized. 

Delivery  of  Goods  under  Statute^  or  Frauds.  Where  Robinson  worked 
Lawrence^s  farm  on  shares  for  a  term  expiring  October  1st,  1866,  and  on  that 
day  Lawrence  took  possession  of  one  room  in  the  house,  leaving  Robinson  and 
his  family  living  in  the  house  as  before,  and  commenced  collecting  pay  for  the 
pasturage  of  cattle  on  the' farm ;  and  the  grain  owned  in  common,  having  been 
threshed  after  the  term,  was  placed  in  two  separate  bins  in  the  barn ;  and  while 
it  was  there  Robinson  sold  his  share,  which  was  in  one  of  the  bins,  to  Law- 
rence, but  there  was  no  other  delivery,  except  that  Robinson,  going  with  Law- 
rence to  the  bam,  said  in  the  presence  of  a  witness,  "  Here  is  the  grain  I  have 
sold  you,^'  and  Robinson  continued  to  keep  a  key  of  the  bam  in  which  he  also 
continued  to  keep  his  horses  as  before :  Held^  that  there  was  no  such  delivery 
of  the  grain  as  to  take  the  sale  out  of  the  statute  of  frauds,  or  protect  the 
property  as  that  of  Lawrence  from  attaching  creditors  of  Robinson. 

Lett  upon  Interest  op  Owner  in  Common  of  Chattels.  Where  two  parties 
were  owners  in  common  of  certain  hay,  and  a  writ  of  attachment  against  one 
of  them  was  placed  in  the  SherifT^s  hands,  with  instructions  to  levy  on  the  hay : 
Held^  that  it  was  the  SheriiT's  right  and  duty  to  take  the  entire  property  into 
his  possession,  though  he  could  not  sell  more  than  the  interest  of  the  attach- 
ment debtor ;  and  that  the  other  owner  in  common  could  not  maintain  replevin 
against  the  Sheriff,  before  a  sale,  for  his  share. 

Want  of  Delivers,  when  Conclusive  Evidence  of  Fraud.  Under  the  stat- 
ute of  frauds  the  want  of  an  immediate  delivery,  and  an  actual  and  continued 
change  of  possession,  in  case  of  a  sale  of  personal  property,  is  conclutive  evi- 
dence of  fraud  as  against  the  creditors  of  the  vendor,  and  it  makes  no  differ- 
ence, so  far  as  that  question  is  concerned,  whether  such  creditors  had  notice 
of  an  attempted  sale  or  not. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Douglas  County. 

The  facts  are  stated  in  the  opinion. 

2>.  W,  Virgin^  George  A.  Nbursey  and  S.  C.  DensoUj  for  Ap- 
peDant. 

No  brief  on  file. 

Clayton  and  BavieSj  for  Respondent. 
24 
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On  October  1st,  1867,  Robinson's  term  having  determined  by 
act  of  law,  the  reversionary  interest  was  cast  upon  the  grantor, 
Fountain  Lawrence ;  and  at  that  time  the  said  Lawrence,  being 
tenant  in  fee,  re-entered  upon  his  premises,  assumed  actual  posses- 
sion of  the  same,  and  thereafter  exercised  absolute,  exclusive,  un- 
disputed, and  notorious  control  of  the  entire  place. 

I. 

Personal  property  follows  the  realty,  and  a  change  in  the  posses- 
sion of  the  land  necessarily  effects  a  change  in  the  possession  of  the 
personalty  thereon.  The  plaintiff  having  assumed  exclusive  and 
undisputed  control  of  the  land,  and  being  in  the  actual  occupancy 
of  the  premises,  was  ipso  facto  in  the  possession  of  the  personal 
property  thereon.  (^Montgomery  v.  Hunt,  6  Cal.  368 ;  Cahoon  v. 
Marshall,  25  CaJ.  197.) 

11. 

The  plaintiff,  under  the  agreement  to  farm  upon  shares,  was  en- 
titled to  one-half  of  the  hay  cut  on  the  ranch,  and  by  purchase,  on 
October  25th,  1867,  was  entitled  to  the  grain  in  dispute.  The 
tenant  Robinson  sold  his  half  of  the  hay  to  Gaudy  and  Hildebrand, 
(the  same  was  subsequently  delivered  by  the  Sheriff)  and  the  re- 
maining half,  which  the  Sheriff  claims  to  have  attached,  was  the 
property  of  plaintiff.  The  evidence  shows  that  Robinson  was  only 
on  the  land  for  the  purpose  of  raising  and  harvesting  the  crop ; 
that  the  grain  and  hay  were  cut  and  secured  on  the  premises ;  that 
Robinson  sold  the  remnant  of  his  share  of  grain  to  plaintiff;  and 
that  after  the  determination  of  Robinson's  term  he  had  nothing  fur- 
ther to  do  in  the  control  of  the  crop  and  the  premises,  the  plaintiff 
assuming  dominion  and  control  of  the  same  and  residing  on  the 
premises.  Under  these  circumstances,  the  delivery  to  the  plaintiff 
of  the  grain  sold  to  him,  already  in  his  possession,  was  as  complete 
as  was  possible,  and  the  plaintiff  was  not  bound  to  abandon  his 
premises,  or  carry  the  grain  beyond  them,  in  order  to  perfect  his 
title  as  against  the  creditors  of  his  vendor.  (Pacheco  v.  Hun- 
sacker,  14  Cal.  120;  Welch  v.  Sullivan,  S  Cal.  187;  Chuffinv. 
Daub,  14  Cal.  384.) 
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ni. 

The  mere  fact  of  the  vendor's  remaining  on  the  premises  does 
not  vitiate  the  vendee's  title.  (PzacAer  v.  Webatery  13  Cal.  58; 
Bemal  v.  SbviouSj  17  Cal.  541 ;  Hodgina  v.  Hooh^  23  Cal.  581.) 

IV. 

The  Sheriff  levied  upon  and  sold  the  whole  of  the  hay,  when  he 
should  only  have  sold  the  interest  of  Robinson ;  and  the  purchasers 
have  become  tenants  in  common  with  Fountain  Lawrence,  the 
plaintiff.     (^Bemal  v.  HoviovSj  17  Cal.  647.) 

V. 

The  burden  of  showing  error  is  upon  the  party  alleging  it.  Re- 
spondent can  sustain  the  ruling  of  the  Court  below  upon  any 
grounds.  (^Brown  v.  Tollis^  7  Cal.  398 ;  Clarke  v.  Huher^  25 
Cal.  598.) 

VI. 

Questions  of  discretion  are  not  reviewed,  except  in  cases  o{  gro88 
abuse,  A  motion  for  new  trial  is  addressed  to  the  sound  discretion 
of  the  Court,  and  the  Supreme  Court  can  only  interfere  in  case  of 
plain  abuse  of  such  discretion.  (Peters  v.  Foss^  16  Cal.  358 ;  15 
Cal.  26 ;  16  Cal.  80 ;  10  Cal.  301 ;  17  Cal.  92 ;  22  Cal.  82.) 

vn.  . 

Where  a  motion  for  a  new  trial  was  made  on  several  grounds, 
and  the  record  does  not  show  on  which  ground  the  action  of  the 
Court  was  based,  the  order  will  not  be  reversed,  if  it  was  in  the 
discretion  of  the  Court  to  make  it  on  any  grounds.  (  Oullahan  v. 
Starbuck,  21  Cal.  414.) 

VIII. 

An  order  granting  a  new  trial  will  not  be  reversed,  because  the 
reason  assigned  is  a  bad  one,  provided  there  was  a  good  reason  for 
granting  the  same.  The  appellate  Court  is  not  confined  to  the 
reason  assigned  by  the  Court  below  in  granting  it.  Where  the 
findings  are  not  warranted  by  the  evidence,  a  new  trial  should  be 
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granted ;  and  when  there  is  conflict  in  the  testimony,  the  appellate 
Court  will  not  reverse  an  order  granting  a  new  trial.  (^Bolton  v. 
Stewart^  29  Cal.  615 ;  O-rant  v.  Moore,  29  Cal.  644 ;  Coghill  v. 
Marshall,  29  Cal.  673 ;   OuUahan  v.  Starbuck,  21  Cal.  414.) 

By  the  Court,  Lewis,  J. 

In  the  month  of  April,  a.d.  1867,  the  plaintiff,  who  is  the  owner 
of  a  ranch  in  the  county  of  Douglas,  entered  into  an  agreement 
with  one  Anderson  Robinson,  by  the  terms  of  which  the  latter  was 
to  take  possession  of,  and  cultivate  the  ranch  during  that  season, 
and  have  the  use  of  the  buildings  thereon,  including  the  dwelling- 
house,  one  room  therein  only  being  reserved  by  the  plaintiff.  In 
consideration  for  which  Lawrence  was  to  have  one-half  of  the  pro- 
ducts ;  his  moiety  of  the  grain  to  be  delivered  to  him  when  threshed, 
and  the  hay  when  baled.  This  agreement  was  treated  by  the 
parties  as  a  lease,  and  was  to  continue  until  the  first  day  of  Octo- 
ber, A.D.  1867,  at  which  time  it  appears  to  have  been  understood 
that  Robinson  would  surrender  the  possession  of  the  premises  to 
the  plaintiff.  On  that  day  Lawrence  claims  to  have  taken  posses- 
sion, but  beyond  the  formal  taking  possession  of  one  room  in  the 
house,  and  collecting  pay  for  the  pasturing  of  cattle  on  the  ranch, 
nothing  was  done  by  him.  He  continued  to  live  in  the  building 
which  he  had  occupied  during  the  whole  season,  whilst  Robinson 
and  his  family  remained  in  the  dwelling-house,  occupying  it  as  they 
had  done  prior  to  the  first  of  October,  with  apparently  no  change 
in  their  right  to  remain  upon  the  premises,  and  such  was  the  posi- 
tion of  matters  when  the  Sheriff  levied  upon  the  property  now  in 
question.  It  appears  that  the  grain  was  not  threshed  until  about 
the  twenty-third  day  of  October,  at  which  time  it  was  divided  in 
accordance  with  the  contract,  the  parties  placing  their  respective 
portions  in  different  bins,  but  in  the  same  bam.  Robinson  kept  a 
key  which  would  admit  him  to  this  barn,  but  whether  it  was  the 
only  one  belonging  to  the  building  or  not  does  not  appear.  The 
hay  was  kept  in  another  barn,  and  although  Robinson  had  sold  a 
portion  of  it,  the  baling  had  not  been  done,  and  consequently  no 
division  had  taken  place  when  it  was  seized  by  the  Sheriff. 

On  the  twenty-fifih  day  of  October  Robinson  sold  his  portion  of 
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tiie  grain  to  the  plaintiff,  and  on  that  day  or  the  next  sought  to 
make  a  delivery  of  it,  but  nothing  was  done  except  that  the  parties 
went  to  the  bam,  and  in  the  presence  of  witnesses  Robinson  said 
to  Lawrence  :  "  Here  is  the  grain  which  I  have  sold  you,"  point- 
ing it  out  at  the  same  time.  Its  position  was,  however,  in  no  wise 
changed,  but  it  remained  in  the  same  bins  where  it  had  previously 
been  kept.  This  was  the  condition  of  matters  on  the  twenty-sixth 
day  of  October,  when  the  defendant,  who  is  the  Sheriff  of  the 
county  of  Douglas,  by  virtue  of  a  writ  of  attachment  issued  against 
Robinson,  levied  upon  his  portion  of  the  grain,  and  all  the  hay. 
The  plaintiff  at  once  instituted  this  action  to  recover  possession  of 
the  grain,  together  with  about  fourteen  tons  of  hay,  which,  it  is 
claimed,  was  the  just  proportion  belonging  to  him. 

The  action  was  tried  without  a  jury,  the  Judge  below  finding  the 
facts  substantially  as  we  have  stated  them,  and  also  holding  that 
there  was  no  such  actual  delivery  of  the  grain  to  the  plaintiff  as  to 
make  the  sale  good  against  the  claims  of  the  creditors  of  Robinson, 
and  the  hay  being  common  property  at  the  time  of  the  levy,  the 
Sheriff  had  the  right  to  take  the  whole  into  his  possession  under 
the  attachment,  although  under  the  execution  only  Robinson's  in- 
terest could  be.  sold.  Judgment  was  rendered  in  favor  of  the  de- 
fendant. 

A  motion  for  new  trial  being  subsequently  made  and  granted, 
the  defendant  appeals  from  the  order.  Upon  what  ground  the  new 
trial  was  granted  does  not  appear,  nor  can  we  find  anything  in  the 
statement  upon  which  such  action  of  the  lower  Court  can  be  main- 
tained. 

AVhen  a  verdict  and  judgment  are  in  accordance  with  the  evi- 
dence, and  there  is  no  substantial  conflict  in  it  upon  any  material 
issue,  and  no  error  has  intervened,  the  lower  Court  has  no  right  to 
disturb  such  verdict  and  judgment.  If  there  be  a  conflict  in  the 
evidence  upon  some  material  issue,  or  if  any  substantial  error  is 
shown  to  have  been  committed,  the  appellate  Court  will  not  disturb 
the  order  of  the  Court  below  if  it  set  aside  the  verdict  and  judg- 
ment ;  but  when  nothing  of  the  kind  appears  in  the  record  to  war- 
rant such  action,  its  order  will  be  set  aside  as  unauthorized. 

In  support  of  the  order  granting  a  new  trial  in  this  case,  it  is 
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argued  on  behalf  of  respondent :  First — That  the  evidence  showed 
a  sufficient  delivery  of  the  grain  to  the  plaintiflF  to  make  his  title 
good  as  against  the  creditors  of  Robinson,  and,  Second — That  as 
the  attaching  creditors  of  Robinson  knew  of  the  sale  to  Lawrence 
prior  to  their  attachment,  the  sale  was  good  as  against  them. 
These  being  the  only  propositions  discussed  in  the  Court,  our  con- 
siderations will  be  confined  to  them. 

"  Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  pos- 
session or  under  his  control,  and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by  an  immediate  delivery 
followed  by  an  actual  and  continued  change  of  possession  of  the 
things  sold  or  assigned,  shall  be  conclusive  evidence  of  fraud  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the  person 
making  such  assignments,  or  subsequent  purchasers  in  good  faith." 
(Laws  of  1861,  p.  20,  Sec.  64.) 

This  being  the  law,  it  becomes  necessary  to  ascertain  whether 
there  was  "  an  immediate  delivery  of  the  grain  in  question,  fol- 
lowed by  an  actual  and  continued  change  of  possession.  We  think 
there  was  not.  The  testimony  of  the  plaintiflf  even  does  not  in 
any  material  respect  conflict  w^ith  the  facts  as  they  have  been 
stated,  but  rather  supports  them.  How,  then,  was  the  delivery 
made  ?  There  was  certainly  no  tradition  of  the  property ;  no  change 
was  made  from  one  bin  to  another  or  from  one  bam  to  another, 
but  it  remained  precisely  as  it  was  when  belonging  to  Robinson. 
There  was  no  visible  change — nothing  in  its  position  or  condition 
to  indicate  to  the  world  that  a  change  had  taken  place  in  the  title 
or  right  to  it ;  no  act  of  ownership  had  been  exercised  over  it  by 
the  plaintiff.  Had  the  grain  been  moved  from  the  bam  where  it 
had  been  kept  to  some  other  exclusively  occupied  by  the  plaintiff, 
or  had  it  been  put  with  the  defendant's  own  grain,  or  had  Robinson 
surrendered  all  control  and  possession  to  the  bam  where  it  was 
kept,  and  delivered  up  his  key  to  it,  perhaps  the  delivery  might  be 
deemed  sufficient ;  but  nothing  of  the  kind  was  done.  Everything 
continued  after  the  sale  as  it  was  before.  The  grain  remained  in 
the  same  bins.  Robinson  kept  a  key  to  the  barn,  and  his  horses 
remained  in  a  division  of  it,  where  they  had  always  been  kept. 
Indeed,  nothing  was  done  to  consummate  a  delivery  except  that 
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the  parties  went  to  the  barn,  and  Bobmson  stated  to  a  third  person 
that  he  had  sold  the  grain  to  the  plaintiff.  That  constituted  no  de- 
livery of  the  property.     (^Doake  v.  BrubaJcer,  1  Nev.  218.) 

But,  it  is  argued,  the  possession  and  ownership  of  the  premises 
upon  which  the  grain  was  kept  made  a  further  delivery  of  the 
grain  unnecessary.  If  the  plaintiff  had  the  exclusive  possession  of 
the  real  estate,  or  even  the  bam  in  which  the  grain  was  kept,  per- 
haps no  further  delivery  would  have  been  necessary.  He,  however, 
had  neither.  Robinson  appears  to  have  been  as  much  in  posses- 
sion of  the  premises  at  the  time  of  the  levy  by  the  Sheriff  as  he 
ever  had  been  prior  thereto.  He  continued  to  occupy  the  house 
as  he  had  done  before,  except  one  room,  and  had  a  key  to  the  very 
bam  in  which  this  property  was  kept.  Indeed,  there  appears  to 
have  been  no  change  in  the  relation  of  things  at  the  time  the  prop- 
erty was  seized ;  and  the  only  act  of  ownership  which  the  plaintiff 
IS  shown  to  have  exercised  over  the  premises,  was  to  collect  the 
charge  for  the  pasturage  of  cattle  upon  the  ranch.  It  is  true  the 
agreement  by  which  Robinson  took  possession  of  the  premises  ap- 
pears to  have  expired  on  the  first  day  of  October,  but  he  continued 
in  possession,  and  that,  too,  by  the  permission  of  the  plaintiff,  and 
so  became  a  tenant  at  sufferance,  as  he  was  before  that  a  tenant 
for  a  term.  He  appears  to  have  had  as  complete  control  of  the 
bam  in  which  this  grain  was  kept  as  he  ever  had.  How,  then, 
can  it  be  claimed  that  Lawrence  had  such  possession  of  the  prem- 
ises as  to  make  any  further  act  of  delivery  of  the  grain  unneces- 
sary ?  It  must  be  conceded  that  Robinson  had  control  of  the  bins 
in  which  his  grain  was  kept  before  he  sold  it  to  the  plaintiff.  Is 
there  anything  to  indicate  that  he  had  not  the  same  control  after- 
wards— that  he  could  not  have  removed  the  grain,  sold  and  used 
the  bins  for  his  own  purposes  ?  Certainly  not.  We  conclude  that 
there  was  no  such  delivery  or  change  of  possession  as  to  make  the 
sale  valid  as  against  the  claims  of  attaching  creditors,  and  hence 
that  the  grain  was  properly  taken  as  the  property  of  Robinson. 

As  to  the  hay  there  is  no  doubt  whatever  but  it  was  the  Sheriff's 
duty  to  take  it  into  his  possession.  As  the  agreement  between 
Robinson  and  Lawrence  is  not  fully  given  in  the  record,  we  are  not 
able  to  determine  whether  the  hay,  before  the  division,  was  common 
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property,  or  whether  it  should  be  treated  as  the  exclusive  property 
of  Robinson.  We  are  inclined,  however,  to  believe  from  what  we 
can  gather  of  the  nature  of  that  agreement,  that  the  parties  were 
tenants  in  common  of  the  products  before  division.  (See  Putnam 
V.  TFz»«,  1  Hill,  284.)  In  either  case  the  Sheriff  had  a  right  to 
take  the  entire  property  into  his  possession,  although  if  it  were  com- 
mon property  he  had  no  right  to  sell  anything  but  the  interest  of 
the  person  against  whom  the  writ  was  issued.  (  WaUh  v.  Adams^ 
8  Denio,  125  ;  Waddell  v.  Cooky  2  Hill,  47.)  There  is  evidence  in 
the  record  in  this  case  from  which  it  appears  that  the  Sheriff  sold 
the  interest  of  both  parties  in  the  hay  upon  the  execution  which 
subsequently  issued  against  Robinson.  That,  however,  was  done 
long  after  this  action  was  brought,  and  hence  it  is  a  matter  which 
cannot  enter  into  the  consideration  of  this  case.  The  only  question 
which  can  be  determined  here  is  whether  he  had  the  right  to  seize 
and  take  into  his  possession  all  of  tiie  hay.  As  Robinson  had  an 
interest  in  it  until  the  division,  and  the  Sheriff  had  no  right  to 
divide  it,  he  was  compelled  to  take  the  whole  into  his  possession. 
Replevin  cannot  therefore  be  maintained  against  him  by  the  plaint- 
iff. If  the  plaintiff  had  an  interest  in  the  hay,  and  the  Sheriff  sold 
it,  he  has  his  remedy ;  but  not  in  this  action,  for  it  was  brought  be- 
fore the  sale  took  place,  and  furthermore,  the  pleading  would  not 
admit  of  a  recovery  for  any  such  act  done  by  the  officer. 

Upon  the  second  proposition  argued  by  counsel  we  only  deem  it 
necessary  to  say  that  the  statute  makes  the  want  of  delivery  "  con- 
elusive  evidence  of  fraud.^'  No  Court  has  the  right  to  say  that 
the  want  of  delivery  shall  not  be  so  where  the  creditor  has  knowl- 
edge that  a  sale  has  been  attempted  by  the  debtor.  Whether  the 
attaching  creditor  knew  the  fact  or  not  is  a  matter  of  no  conse- 
quence. The  law  only  requires  him  to  show  that  no  delivery  ac- 
companied the  sale.  When  that  is  done  his  proof  is  conclusive  that 
the  sale  was  fraudulent  as  to  him,  and  no  evidence  of  an  honest 
purpose  or  fair  intention  upon  the  part  of  the  vendor  and  vendee, 
or  the  knowledge  by  the  creditor  of  the  fact  that  a  sale  had  taken 
place,  can  overcome  the  conclusive  evidence  of  fraud  which  the 
want  of  delivery  establishes. 

The  order  granting  a  new  trial  must  be  set  aside,  and  it  is  so  or- 
dered. 
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AUGUSTUS   COURCHAINE,  Respondest,  v.  THE    BUL- 
LION MINING  COMPANY,  Appellant. 

Possession  to  Maintain  Trespass  Quare  Clauscm  Fregit.  To  maintain  an 
action  of  trespass  quare  clattsum  fregit^  it  was  formerly  held  necessary  for  the 
phiintiff  to  establish  an  actual  possession  of  the  loctts  in  quo  ;  but  under  more 
modem  decisions  a  constructive  possession  is  held  sufficient. 

Right  op  Possession  in  Defendant.  Actual  possession  of  real  estate,  even 
though  wrongful,  is  sufficient  to  i>upport  an  action  of  trespass  qaare  clausum 
/regit  against  a  mere  stranger  or  intruder,  but  not  against  the  rightful  owner. 

Right  op  Pre-emptor  to  Government  Land.  Where  a  person  in  actual  posses- 
sion of  government  land  has  filed  his  declaratory  statement  for  the  purpose  of 
pre-empting  it,  and  the  local  land  office  has  decided  in  his  favor,  and  accepted 
from  him  the  government  price,  and  given  him  the  usual  receipt,  he  becomes 
entitled  to  the  possession  thereof,  and  may  maintain  trespass  qttare  elausum 
f regit  in  relation  thereto,  even  against  a  prior  settler. 

Recognized  Pre-emption  Rights.  As  between  mere  settlers  on  government 
land,  none  of  whom  claim  under  the  government,  priority  of  possession  must 
prevail ;  but  when  the  government,  by  its  proper  tribunals,  decides  a  particular 
person  entitled,  its  decision,  in  the  absence  of  fraud,  is  evidence  of  such  per- 
son's right  of  possession  as  superior  to  any  acquired  by  mere  priority  unac- 
companied by  any  recognition  on  the  part  of  government. 

Eppect  op  Land  Oppice  Decisions  on  Pre-emption  Claims.  The  decision  of 
the  Register  and  Receiver  of  the  United  States  Land  Office  in  favor  of  an  ap- 
plicant for  pre-emption  of  public  land,  is  evidence  not  only  that  such  person 
is  entitled  to  a  patent,  but  also  that  he  has  settled  upon  and  improved  the  land, 
and  is  an  acknowledgment  that  his  settlement  and  possession  are  lawful,  and 
in  accordance  with  the  will  of  the  government. 

The  Same.  Though  the  Commissioner  of  the  general  United  States  Land 
Office  has  a  supervisory  control  over  the  action  of  the  local  land  offices,  their 
decisions  in  favor  of  pre-emption  claimants  will,  until  reversed,  be  received  as 
evidence  of  right  of  possession  in  such  claimants. 

Pre-emption  Rights  Relate  Back  to  First  Steps.  The  decision  of  the  local 
land  office  in  favor  of  a  pre-emption  right,  is  a  confinnation  by  the  govern- 
ment of  all  acts  done  by  the  pre-emptor  towards  acquiring  title,  and  a  recog- 
nition that  his  possession,  from  the  time  he  took  the  first  steps  to  obtain  title, 
was  rightful ;  and  in  such  case  tho.pre-emptor  in  an  action  for  trespass  q[wxre 
dauttmi  /regit  upon  the  land,  may  show  that  he  paid  for  the  land  after  the 
trespass  complained  of. 

Pre-emption  Rights  Before  Patent  as  Evidence.  Where  the  plaintiff,  in  an 
action  of  trespass  quare  elausum  /regit,  offered  to  prove  that  he  had  taken 
steps  to  acquire  the  title  to  the  locus  in  quo,  which  was  government  land,  by 
filing  a  declaratory  statement  as  a  pre-emption  settler,  that  the  proper  local 
land  office  had  decided  in  favor  of  his  claim,  accepted  from  him  the  govern- 
ment price,  and  given  him  the  usual  receipt  therefor;  and  the  court  excluded 
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the  proposed  testimony,  and  there  was  a  judgment  for  defendant ;  and  after- 
wards the  court,  on  being  satisfied  that  it  had  erred  in  such  exclusion,  granted 
the  plaintiff  a  new  trial :  Held^  that  the  evidence,  though  the  payment  offered 
to  be  shown  was  subsequent  to  the  trespass  complained  of,  was  competent  and 
admissible,  and  the  new  trial  properly  granted. 
Miners*  Rights  to  Neckssary  Lots — Question  op  Fact.  Whether  a  town  lot 
located  by  a  miner,  for  mining  purposes,  is  so  necessary  for  his  use  to  enable 
him  to  work  his  mine  as  to  make  his  right  superior  to  that  of  a  prc-cmptor, 
in  accordance  with  the  Act  of  Congress  of  July  1st,  1864,  in  relation  to  town 
lots,  etc.,  is  a  question  of  fact  for  the  jury. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opinion ;  but  it  may  be  added  that 
the  original  judgment  was  rendered  while  -the  Hon.  Caleb  Burbank 
was  the  Judge  of  the  Court,  and  the  new  trial  granted  by  his  suc- 
cessor. 

Williams  and  Bixler^  for  Appellant. 

I. 

Admitting  that  a  declaratory  statement,  and  payment  of  money, 
would  give  sufficient  title  upon  which  to  recover  against  a  naked 
trespasser,  yet  it  does  not  appear  that  the  land  in  question  was 
subject  to  preemption ;  that  the  law  bringing  it  into  market  had 
been  complied  with,  or  that  plaintiff  had  brought  himself  within  the 
provisions  of  the  law.  The  declaratory  statement  was  not  offered, 
but  merely  the  certificate  of  the  officer  that  one  had  been  filed. 
That  was  not  sufficient.    (^McFarland  v.  CulherUon^  2  Nev.  285.) 

Again,  if  plaintiff  had  produced  a  patent  instead  of  the  receipts 
offered,  it  could  not  have  affected  the  rights  of  the  parties  or 
changed  the  result,  because  the  Act  of  Congress,  under  which  he 
claimed  the  right  to  pre-empt,  expressly  provides  that  such  pre- 
emptions shall  be  subject  to  the  possession  and  necessary  use  of 
the  land  by  miners  in  possession  at  the  time  of  pre-emption.  (13 
U.  S.  Stat,  at  Large,  630,  Sec.  2.) 

Again,  to  sustain  the  allegations  of  the  complaint,  it  devolved 
upon  the  plaintiff  to  prove  that  his  rights  were  such  at  the  com- 
mencement of  the  action  as  to  entitle  him  to  recover.  In  addition 
to  the  rule  requiring  the  plaintiff  to  sustain  by  proof  the  material 
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allegations  of  his  complaint,  put  in  issue  by  the  answer,  in  actions 
to  recover  land,  or  for  injuries  thereto,  the  plaintiff  must  show  title 
or  right  of  possession  at  the  beginning  of  the  suit.  ( Yount  v. 
Howell,  14  Cal.  466 ;  Stark  v.  Barrett,  15  Cal.  361 ;  Moore  v. 
Tice,  22  Cal.  515.)  A  party  cannot  commence  such  a  suit  and 
then  go  out  in  search  of  a  title  to  sustain  himself.  The  plaintiff 
did  not  pay  his  money  or  obtain  his  receipt  until  after  the  com- 
mencement of  his  suit,  nor  in  fact  until  issue  joined. 

II. 

Though  the  granting  or  refusing  a  motion  for  new  trial  is  the  ex- 
ercise of  a  discretion,  it  must  be  a  legal  discretion.  A  nui  prius 
Court  has  no  right  arbitrarily,  and  without  reasonable  foundation  in 
fact,  to  grant  such  a  motion.  The  evidence  not  only  sustained  the 
verdict,  but  clearly  showed  that  a  verdict  in  favor  of  plaintiff  would 
have  been  wrong  and  unjust.  The  plaintiff  found  the  defendant  in 
possession  of  the  premises,  with  as  perfect  a  title  as  could  be  ob- 
tained under  mining  rules  and  regulations ;  and  with  full  knowledge 
of  that  title  made  his  pretended  location  of  a  town  lot. 

If  a  man  puts  his  house  upon  the  land  of  a  miner,  which  is  being 
used  as  a  dump,  as  the  plaintiff  did  his  houses,  he  certainly  does  so 
subject  to  the  injury  which  will  naturally  follow  the  use  which  is 
being  made  of  the  premises.  As  well  might  he  put  his  house  on 
the  track  of  a  railroad  and  stop  the  running  of  all  the  cars  until 
the  railroad  proprietors  removed  it  by  due  process  of  law.  The 
dumping  grounds  and  railroad  track  are  each  private  property,  and 
he  who  attempts  to  obstruct  the  use  of  the  one  or  the  other,  in  the 
manner  suggested,  does  so  at  the  risk  of  having  his  structure  very 
suddenly  abated. 

III. 

The  facts  show  that  instead  of  acquiescing  in  any  supposed  claim 
of  right  in  the  plaintiff,  the  trustees  and  proper  oflScers  of  the  cor- 
poration (defendant)  have  always  asserted  its  right  to  the  premises. 
(See  Davis  v.  DaviSy  26  Cal.  23 ;  Bowman,  v.  Cvdworth,  31  Cal. 
153.) 

Aldrich  and  Be  Long,  for  Respondent. 
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This  evidence  of  the  purchase  by  the  plaintiff  from  the  Govern- 
ment should  have  been  allowed,  as  it  tended  to  show  the  character 
of  the  possession  and  title  in  him  that  would  have  enabled  him  to 
maintain  this  action  against  the  defendant,  notwithstanding  its  proof 
of  its  mining  locations.  (1  Washburn  on  Real  Property,  526,  533 ; 
Phelpi  V.  Kellogg,  15  111.  131 ;  28  HI.  628 ;  23  U.  S.  Digest,  492, 
Sec.  9, 14 ;  6  Minn.  128 ;  13  U.  S.  Statutes  at  Large,  343,  529 ; 
People  V.  Shearer,  30  Cal.  647 ;  McFarland  v.  Culbertson,  2  Nev. 
285 ;  4  Kent's  Com.  498  ;  1  lb.  276;  1  Greenleaf  on  Ev.  Sec.  805 ; 
2  lb.  Sec.  618.) 

In  an  action  for  nuisance  or  trespass,  the  defendant  has  no  right 
to  inquire  into  the  good  faith  of  the  plaintiff's  possession.  (^Eber- 
hard  v.  Tuolumne  Mining  Co.,  4  Cal.  308.) 

A  title  resting  upon  minmg  rules  and  regulations  cannot  prevsdl 
against  the  paramount  proprietorship  of  the  United  States,  or 
against  grantees  or  assignees  of  the  United  States.  (^Fremont  v. 
Seales,  18  Cal.  433.) 

An  equitable  title,  accompanied  by  actual  possession,  is  sufiScient, 
under  our  system,  to  give  a  right  of  possession.  (^Ortman  v.  Dix- 
on, 13  Cal.  37 ;  Morrison  v.  Wilson,  13  Cal.  497.) 

Possession  in  the  plaintiff  is  sufficient  to  enable  him  to  maintain 
trespass.  (Statutes  of  1861,  358;  Carron  v.  O'Connell,  7  Cal. 
153.) 

Persons  settled  in  good  faith  upon  lots  in  mining  towns,  and  car- 
rying on  business,  should  be  reasonably  protected,  and  not  left  to 
the  fear  of  invasion  on  the  specious  pretext  of  mining.  (JFitzgerald 
V.  Morton,  5  Cal.  310.) 

>  The  evidence  offered  showed  title  in  plaintiff,  accompanied  by 
actual  possession — an  intrusion  and  trespass  by  defendant,  and  con- 
sequently the  Court  erred  in  ruling  it  out,  and  afterwards  acted 
correctly  in  granting  a  new  trial. 

By  the  Court,  Lewis,  J. 

The  plaintiff,  who  is  an  occupant  of  certain  lots  in  the  city  of 
Gold  Hill,  brings  this  action  against  the  defendant  to  recover  five 
hundred  dollars,  in  which  sum  he  claims  to  have  been  damaged  by 
reason  of  the  deposit  upon  his  premises  of  large  quantities  of  rock^ 
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dirt,  and  refuse  ore.  The  complaint  also  contains  allegations,  upon 
which  an  injunction  is  sought,  to  restrain  the  defendant,  its  agents, 
servants,  and  employes  from  repeating  or  continuing  the  trespass 
complained  of.  It  is  admitted  bjf  the  defendant  that  the  plaintiff 
was  in  the  actual  possession  of  the  two  dwelling-houses  on  the 
premises  in  question  at  the  time  of  the  alleged  trespass ;  but  it  jus- 
tifies the  acts  complained  of  by  a  claim  of  superior  title  and  right 
of  possession  in  itself.  The  evidence  adduced  at  the  trial  devel- 
oped the  fact  that  the  defendant's  grantors  located  a  certain 
ledge,  together  with  the  land  occupied  by  the  plaintiff,  some  time 
in  the  year  1859,  and  that  the  plaintiff  made  no  location  until  some 
two  years  later.  Courchaine  had  taken  steps  to  acquire  title  from 
the  General  Government,  and  at  the  trial  offered  to  prove  that  he 
had  filed  his  declaratory  statement,  giving  notice  of  his  intention  to 
pre-empt  the  premises ;  that  the  Register  and  Receiver  had  ren- 
dered a  decision  in  favor  of  his  right,  accepted  of  him  the  Govern- 
ment price  for  the  same,  and  given  the  ordinary  receipt  therefor. 
The  Court  below  refused  to  admit  this  evidence,  and  the  usual  ex- 
ception was  taken  by  counsel  for  the  plaintiff.  The  verdict  resulted 
in  favor  of  the  defendant,  but  believing  that  he  had  erred  in  reject- 
ing proof  of  the  decision  of  the  local  land  oflScers,  the  Judge  below 
set  aside  the  judgment,  and  directed  a  new  trial.  From  this  de- 
cision of  the  Court  the  defendant  appeals. 

If  it  were  error  to  rule  out  the  decision  of  the  land  oflScers,  or  if 
any  other  material  error  were  committed  at  the  trial  prejudicial  to 
the  plaintiff,  it  was  clearly  the  duty  of  the  Court  to  set  aside  the 
verdict.  Whether  that  decision  should  have  been  admitted  is  the 
principal  question  discussed  by  .counsel,  and  the  only  one  which  it 
is  necessary  for  this  Court  to  consider. 

To  maintain  an  action  of  trespass  gttare  clauaum  fregit^  it  was 
formerly  necessary  for  the  plaintiff  to  establish  an  actual  possession 
of  the  locus  in  qwo  in  himself,  but  under  the  more  modem  holding 
it  seems  that  a  constructive  possession  is  sufficient.  But  a  posses- 
sion, whether  actual  or  constructive,  which  is  not  rightful  as  against 
the  defendant,  is  not  available  to  the  plaintiff,  hence  a  superior 
right  of  possession  in  the  defendant  is  always  a  sufficient  answer  to 
any  action  of  trespass  brought  against  him.    Actual  possession,  al- 
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though  it  be  wrongful,  is  3ufficient  to  support  the  action  against  a 
mere  stranger  or  intruder,  who  has  not  the  right  of  possession  in 
himself,  nor  authority  from  the  rightful  owner.  In  such  case  the 
plaintiff's  actual  possession  is  rightful  as  against  all  mere  intruders 
who  have  no  color  of  right.  His  possession  gives  him  as  good  right 
to  maintain  trespass  against  such  as  the  absolute  right  of  property, 
coupled  with  the  possession,  could  give  him.  But  when  the  defend- 
ant shows  that  he  is  entitled  to  the  possession  of  the  premises  by 
reason  of  a  superior  title,  he  shows  that  the  plaintiff  has  no  right  of 
action.  It  is  therefore  necessary  for  the  plaintiff  not  only  to  show 
possession  in  himself,  but  it  is  indispensable  that  such  possession  be 
rightful  as  against  the  defendant. 

In  this  case,  the  plaintiff,  after  showing  that  he  was  in  the  actual 
possession  of  the  premises  at  the  time  of  the  trespass,  offered  in  evi- 
dence the  decision  of  the  local  land  officers,  for  the  purpose  of  show- 
ing that  his  right  to  the  possession  was  superior  to  that  of  the  de- 
fendant, which  claimed  title  simply  through  priority  of  location.  If 
that  decision  confers  a  right  of  possession  upon  the  plaintiff,  the 
proof  offered  should  have  been  admitted.  Our  conclusion  is  that  it 
does.  The  public  land  is  absolutely  at  the  disposal  of  the  Federal 
Government.  Although  individuals  may  settle  upon  and  occupy 
portions  of  it,  no  title  is  acquired  thereby  which  will  be  available 
against  the  primary  right  of  the  Government.  As  between-  each 
other,  settlers  may  acquire  rights,  which  the  Courts  will  maintain 
and  enforce.  Thus  the  first  possessor  is  always  deemed  to  have 
the  best  right,  and  by  establishing  priority  of  possession  he  is  al- 
lowed to  recover  in  ejectment,  and  in  fact  he  is  treated  as  the  abso- 
lute owner  of  the  land  occupied  by  him.  But  all  rights  so  acquired 
are  subject  to  the  paramount  title  of  the  Government,  Occupation 
and  priority  of  possession  are  utterly  worthless  when  opposed  to  a 
title,  or  right  of  possession  expressly  conferred  by  the  proper  Fed- 
eral authorities.  As  between  persons  none  of  whom  claim  title 
from  the  Government,  nor  can  show  a  right  of  possession  recog- 
nized by  it,  priority  of  possession  must  prevail.  When,  however, 
the  Government  has  declared,  or  by  its  proper  tribunals  decided, 
that  a  particular  person  is  entitled  to  the  possession,  such  declara- 
tion or  decision,  in  the  absence  of  fraud,  is  high  evidence  of  his 
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right  to  such  possession;  certainly  superior  to  that  which  is  acquired 
simply  by  priority  of  possession,  unaccompanied  with  any  recognition 
from  the  Government. 

The  paramount  proprietor  of  the  soil  having  an  unrestricted  right 
of  disposition,  has  established  certain  regulations,  by  which  persons 
producing  the  requisite  proof  are  entitled  to  purchase  a  limited 
amount,  at  a  given  price  per  acre.  Officers  are  appointed  to  take 
that  proof,  to  determine  from  it  whether  the  applicant  is  entitled  to 
purchase,  or,  where  there  is  a  contest,  to  decide  which  has  the  bet- 
ter right,  and  to  receive  the  purchase  money  from  him  who  in  their 
judgment  is  entitled  to  the  patent.  Nor  can  such  decision  be  le- 
gally rendered  in  favor  of  any  person  who  does  not  show  himself 
entitled  to  the  possession  at  the  time  he  makes  application  to  pre- 
empt, for  only  those  who  are  occupants  of  and  have  made  improve- 
ments upon  public  land  have  the  right  to  purchase  the  same  as  pre- 
emptors.  The  decision  of  the  proper  officers  is  therefore  evidence 
not  only  of  the  fact  that  he  in  whose  favor  it  is  rendered  is  entitled 
to  the  patent,  but  also  that  he  has  settled  upon  and  improved  the 
premises  claimed  by  him,  and  is  certainly  a  direct  acknowledgment 
that  such  settlement  and  possession  is  lawful  and  in  accordance 
with  the  will  of  the  General  Government.  The  Register  and  Re- 
ceiver of  the  local  land  office  are  the  officers  appointed  by  the  Gov- 
ernment to  take  the  proof,  decide  upon. the  merits  of  all  applications, 
and  to  receive  the  purchase  money  from  the  successful  party.  The 
law  requires  the  proof  in  all  cases  to  be  made  to  their  satisfaction. 
Where  the  proof  is  so  made,  their  decision  rendered,  and  the  pur- 
chase money  paid,  how  can  it  be  said  that  such  decision  is  not  evi- 
dence of  right  of  possession  in  him  in  whose  favor  it  is  given  ?  It 
is  a  decision  made  by  officers  appointed  by  the  Government  to  de- 
termine such  rights.  Their  decision  is  the  decision  of  the  Govern- 
ment itself,  and  should  therefore  be  accepted  as  evidence  of  superior 
right.  The  conclusion  arrived  at  by  the  land  officers,  although  not 
strictly  a  judicial  decision,  bears  nevertheless  a  strong  analogy  to 
it,  and  it  seems  to  us  should  be  received  as  evidence  of  the  right  to 
the  possession,  and  indeed  of  all  the  facts  which  it  is  necessary  for 
the  pre-emptor  to  prove  before  the  land  officers. 

It  is  true  the  Commissioner  of  the  General  Land  Office  has  a 
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supervisory  control  over  the  action  of  the  local  officers,  and  the 
power  to  reverse  their  decisions,  but  the  bare  possibility  of  a  re- 
versal should  not  destroy  its  eflFect  as  evidence  until  so  reversed.; 
therefore  it  ought  to  be  received  as  proof  of  the  right  of  posses- 
sion. 

But  it  is  claimed,  because  the  purchase  money  was  not  paid  until 
some  time  after  the  commission  of  the  trespass  complained  of,  the 
title  or  right  of  possession  acquired  by  the  proceedings  in  the  Land 
Office  is  not  available  to  the  plaintiff  in  this  action.  If,  as  argued 
by  counsel,  the  right  of  the  pre-emptor  dates  only  from  the  time 
the  Receiver's  receipt  for  the  purchase  money  is  issued,  the  decision 
of  the  land  officers  would  in  this  case  be  inadmissible,  for  that  title 
or  right  of  possession  only  is  available  which  existed  at  the  time  of 
the  trespass.  But  in  our  judgment  the  decision  of  that  officer  is  a 
confirmation  by  the  Government  of  all  acts  done  by  the  pre-emptor 
towards  acquiring  title,  and  a  recognition  that  his  possession  from 
the  time  he  took  the  first  step  to  obtain  title  was  rightful  and  agree- 
able to  the  laws  enacted  by  Congress.  It  has  been  held  that  the 
legal  title  acquired  by  the  patent  relates  back  to  the  time  when 
the  declaratory  statement  was  filed.  Why  should  not  the  rights 
conferred  by  the  decision  also  relate  back  to  the  same  time  ?  A 
person  can  only  be  permitted  to  pre-empt  who  shows  that  he  was 
an  occupant  at  the  time  he  filed  his  declaratory  statement ;  the  de- 
cision of  the  officers  in  his  favor  is  evidence  of  his  occupation  at 
that  time,  and  also  that  he  had  the  best  right  to  the  possession, 
otherwise  it  is  to  be  presumed  the  decision  would  be  adverse  to  his 
right  to  pre-empt.  The  decision  of  the  local  officers,  it  seems  to 
us,  should  be  evidence  of  all  the  facts  necessary  to  support  such 
decision.  Possession,  or  a  superior  right  of  possession  at  the  time 
of  filing  the  declaratory  statement,  is  the  necessary  result  of  the 
facts  required  to  be  proved  ;  the  decision  should  therefore  be  evi- 
dence of  such  possession.  We  could  readily  agree  with  counsel 
for  appellant  that  the  mere  certificate  of  the  Register,  and  Receiv- 
er's receipt,  would  tend  to  establish  nothing  but  the  facts,  that  a 
declaratory  statement  had  been  filed  by  the  plaintiff,  and  that  he 
had  paid  a  certain  sum  of  money  for  the  premises  to  the  person 
acknowledging  its  receipt ;  aud  so  without  the  decision  of  the  land 
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officers,  these  papers  would  in  no  wise  tend  to  establish  title  or 
right  of  possession.  But  it  appears  by  the  record  that  the  plaintiff 
offered  to  show  that  the  land  officers  had  rendered  a  decision  in 
favor  of  his  right  to  pre-empt  the  lots  in  question,  and  that  the 
money  paid  by  him  and  evidenced  by  the  receipt  was  the  purchase 
money  paid  to  the  Governpaent  through  the  Receiver.  Indeed,  it 
appears  that  the  entire  proceedings  had  in  the  Land  Office  were 
offered  in  evidence  and  rejected. 

Nor  are  we  able  to  see  how  the  Act  of  Congress  referred  to  can 
help  the  defendant — that  Act  declaring  "  That  where  mineral 
veins  are  possessed,  which  possession  is  recognized  by  local  author- 
ity, and  to  the  extent  so  possessed  and  recognized,  the  title  to  town 
lots  to  be  acquired  shall  be  subject  to  such  recognized  possession, 
and  a  necessary  use  thereof." 

Although  this  law  seems  to  make  the  lot  owner's  title  subordinate 
to  the  miner's  right,  whenever  the  use  of  the  lot  becomes  neces- 
sary to  enable  the  latter  to  work  the  mine,  still  the  question  as  to 
whether  such  necessity  exists  or  not  in  any  particular  case  is  to 
be  determined  by  the  jury.  If  it  be  found  that  the  necessity  does 
not  exist,  then  the  claimant  of  the  lot  will  be  entitled  to  recover 
for  any  injury  suffered  by  him,  if  he  has  the  better  title.  But  if 
he  be  not  allowed  to  establish  his  title  or  right  of  possession  in  an 
action  against  a  miner  who  trespasses  upon  his  premises,  he  would 
generally  have  no  remedy,  although  he  might  have  a  perfect  title, 
and  no  necessity  such  as  that  mentioned  in  the  law  exists  in  favor 
of  the  trespasser.  It  is  necessary,  therefore,  in  cases  of  this  kind, 
where  the  defendant  seeks  to  defeat  the  plaintiff's  action  by  a  claim 
of  superior  title  and  right  of  possession,  that  the  plaintiff  be  allowed 
to  fortify  his  possession  by  proof  of  any  title  or  right  which  may  in 
any  wise  tend  to  show  that  his  possession  is  rightful  as  against  the 
defendant. 

We  conclude  that  the  evidence  offered  should  have  been  admit- 
ted.    As'  it  was  ruled  out,  the  new  trial  was  properly  granted. 

The  order  must  be  affirmed. 

Bbattt,  C.  J.,  did  not  participate  in  the  foregoing  decision. 
25 
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FERDINAND  DUNKER,  Respondent,  v.  GEORGE  W. 

CHEDIC  et  a?«.,  Appellants. 

Mortgage  of  Homestead  by  Husband  and  Wife.  The  Act  of  March  6th, 
1865,  (Statutes  of  1864-5,  221)  to  exempt  the  homestead  and  other  property 
from  forced  sale  in  certain  cases,  in  so  far  as  it  provides  that  no  valid  mort- 
gage, fbr  the  purpose  of  securing  a  loan  or  indebtedness,  can  be  made  by  hus- 
band and  wife  upon  their  homestead,  is  unconstitutional. 

Constitutional  Construction  as  to  Homestead  Mortgages.  The  Constitu- 
tion, (Art  IV,  Sec.  80)  which  prescribes  that  the  homestead  "shall  be  exempt 
from  forced  sale  under  any  process  of  law,  and  shall  not  be  alienated  without 
the  joint  consent  of  husband  and  wife  *  *  provided^  the  provisionp  of  this 
section  shall  not  apply  to  any  process  of  law  obtained  by  virtue  of  a  Hen  given 
by  the  consent  of  both  husband  and  wife,"  etc.,  expressly  prohibits  the  legis- 
lature from  exempting  the  homestead  from  forced  sale  upon  a  lien  created  by 
husband  and  wife  for  a  loan  or  indebtedness. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

This  was  an  action  against  George  W.  Chedic,  A.  A.  Chedic, 
his  wife,  and  Gregory  A.  Sears,  administrator  of  the  estate  of 
Charles  G.  Chadwick,  deceased,  to  foreclose  a  mortgage  for  five 
hundred  dollars,  borrowed  money,  on  certain  timber  and  other  land 
and  improvements  in  Ormsby  County.  The  mortgage  was  executed 
on  April  12th,  1865,  by  George  W.  Chedic  and  wife  and  C.  G. 
Chadwick,  deceased.  The  defendants  Chedic  and  wife  answered, 
setting  up  that  a  portion  of  the  premises  mortgaged  was  their  home- 
stead, and  that  the  mortgage  created  no  lien  upon  it,  and  was,  in 
so  far  as  such  property  was  concerned,  void.  To  this  answer  plaint- 
iff interposed  a  demurrer,  which  was  sustained  by  the  Court  below, 
and  judgment  finally  rendered  in  favor  of  the  plaintiff. 

Robert  M.  Clarke^  for  Appellants. 

I. 

The  Constitution  of  Nevada  is  not  a  grant  of  power  or  enabling 
Act  to  the  Legislature,  but  a  limitation  or  restriction  upon  legisla- 
tive power,  and  is  only  so  far  a  limitation  as  appears  either  by  ea> 
pre%9  termSy  or  by  necessary  implication. 
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Unless  inhibited  by  the  Constitution,  the  Legislature  had  the 
power  to  enact  that  "  no  mortgage  *  *  made  for  the  purpose 
of  securing  a  loan  *  upon  the  homestead  property  should  be 
valid."  (Statutes  of  1864-5,  224,  Sec.  2  ;  17  Cal.  23,  547 ;  13 
Cal.  159 ;  12  Cal.  378 ;  22  Cal.  293 ;  26  Cal.  161 ;  29  Cal.  403.) 

III. 

The  Constitution,  neither  by  express  terms  nor  by  necessary  im- 
plication inhibits  the  Legislature  from  enacting  that ''  no  mortgage 
*  *  made  for  the  purpose  of  securing  a  loan  *  upon  the 
homestead  property  shall  be  valid."  The  power  is  neither  affirmed 
nor  denied  by  the  Constitution ;  and  as  it  is  not  denied,  it  must  ex- 
ist as  a  part  of  the  general  legislative  sovereignty.  The  restric- 
tions upon  the  Legislature  in  this  particular  are  but  three,  viz : 
"no  property  shall  be  exempt  from  sale  for  taxes,  or  for  the  pay- 
ment of  obligations  for  the  purchase  of  said  (the)  premises,  or  for 
the  erection  of  improvements  thereon." 

The  Constitution  contains  no  other  limitation,  and  it  is  reasonable 
to  suppose  that  if  the  Convention  had  intended  any  other  they 
would  have  so  declared.  Invoking  the  rule  "  expressio  univs  est 
exclusio  alterius^^^  the  law  must  stand. 

The  proviso  to  Section  30,  Art.  IV,  of  the  Constitution,  forbids 
nothing.  It  neither  contains  words  of  limitation,  nor  does  it  by 
necessary  implication  restrict  the  power  of  the  Legislature.  It  is 
a  simple  interpretation  or  construction  placed  upon  the  preceding 
clause  of  the  section  by  the  Convention — a  declaration  that  their 
legislation  shall  in  no  sense  be  held  to  affect,  affirm,  or  deny  the 
right  to  mortgage  the  homestead — thus  leaving  the  question  open 
to  the  Legislature  in  the  exercise  of  their  general  sovereignty. 
(Con.  Art.  IV,  Sec.  30,  Smith's  Commentaries,  711,  712,  Sees. 
576,  677,  578.) 

IV. 

The  Act  of  March  6th,  1865,  "  exempting  the  homestead,  etc., 
from  forced  sale,"  having  received  the  sanction  of  two  departments 
of  the  State  government,  will  not  be  held  unconstitutional  except 
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its  repugnancy  to  the  Constitution  is  clear,  and  free  from  reason- 
able doubt.  Whilst  the  Court  is  vested  with  the  undoubted  power 
to  pronounce  a  law  unconstitutional,  it  will  exercise  it  with  the  ut- 
most circumspection  and  most  deliberate  caution.  Every  doubt 
must  be  resolved  in  favor  of  the  law.  (26  Cal.  183  ;  Gill  &  John- 
son, 383 ;  Sedgwick  on  Statutory  and  Constitutional  Law,  592.) 

T.  D,  Edivards  and  W.  S,  Wood,  for  Respondent. 

The  first  general  maxim  of  interpretation  laid  down  by  the  best 
authority  is,  that  it  is  not  allowable  to  interpret  what  has  no  need  of 
interpretation.  (Vattell,  b.  2,  Ch.  17,  Sec.  263.)  When  the 
words  of  the  Constitution  are  in  clear  and  precise  terms — when  its 
meaning  is  evident  and  leads  to  no  absurd  conclusion,  there  can 
be  no  reason  for  refusing  to  admit  the  meaning  which  the  words 
naturally  present ;  to  go  elsewhere  in  search  of  conjecture  in  order 
to  restrict  or  extend  the  Constitution,  would  be  but  an  attempt  to 
elude  it.  Such  a  method,  if  once  admitted,  would  be  exceedingly 
dangerous,  for  there  would  be  no  law  however  definite  or  precise  in 
its  language  which  might  not  by  interpretation  be  rendered  useless. 
What  interpretation  does  the  constitutional  provision  in  regard  to 
homesteads  require,  when  it  is  provided  that  the  exemption  "  Bhall 
not  apply  to  any  process  of  law  obtained  by  virtue  of  a  lien  given 
by  the  consent  of  both  husband  and  wife  "  ? 

A  mortgage  is  a  lien ;  a  lien  obtained  by  the  consent  of  both 
husband  and  wife  is  not  exempt  by  the  above  clause  of  the  Con- 
stitution. The  statute  declares  that  such  lien  shall  be  exempt,  and 
therefore  is  repugnant  to  the  Constitution,  and  should  be  set  aside. 
(Smith's  Constitutional  Construction,  Sec.  399.) 

The  sole  object  of  interpretation  of  a  statute  is  to  discover  the 
intention  of  the  framers,  and  for  that  purpose  we  must  consider 
what  probably  were  the  ideas  of  those  who  framed  the  section,  and 
interpret  it  accordingly.  If  there  should  be  any  doubt  about  the 
meaning  of  the  proviso  of  Sec.  80,  Art.  IV,  of  the  Constitution,  we 
refer  them  to  the  Constitutional  Debates  of  the  State  of  Nevada, 
(page  310)  where  the  meaning  of  the  proviso  above  referred  to  is 
fully  discussed. 

It  must  be  apparent  that  the  constitutional  exemption  for  home- 
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steads  does  not  cease  to  exist  in  the  proviso  by  inference  or  impli- 
cation, but  that  the  exemption  is  actually  forbidden  in  plain,  unmis- 
takable English,  and  that  it  is  mandatory ;  and  to  derive  any  other 
sense  from  the  proviso  would  be  to  distort  the  plainest  of  ideas  and 
language.  If  the  framers  of  the  Constitution  did  not  mean  that 
the  exemption  should  cease  under  such  circumstances,  what  could 
have  been  their  object  in  engrafting  the  proviso  upon  the  section  ? 
What  they  do  say  is  this,  that  the  homestead  shall  be  alienated  by 
the  joint  consent  of  a  husband  and  wife,  where  that  relation  exists, 
and  that  the  exemption  shall  not  exist  where  husband  and  wife  both 
join  in  creating  a  mortgage  lien. 

By  the  Court,  Whitman,  J. 

In  March,  1865,  the  Legislature  of  the  State  of  Nevada  passed 
an  Act  entitled  ''  An  Act  to  exempt  the  homestead,  and  other 
property,  from  forced  sale  in  certain  cases." 

Section  second  of  the  Act  contains  among  other  matter  the  fol- 
lowing language  :***«"  But  no  mortgage  or  alienation 
of  any  kind,  made  for  the  purpose  of  securing  a  loan  or  indebted- 
ness upon  the  homestead  property,  shall  be  valid  for  any  purpose 
whatsoever.     ♦****" 

The  State  Constitution,  in  Section  30  of  Article  IV,  headed 
"  Legislative  Department,"  reads  thus :  "  A  homestead,  as  pro- 
vided by  law,  shall  be  exempt  from  forced  sale  under  any  process 
of  law,  and  shall  not  be  alienated  without  the  joint  consent  of 
husband  and  wife,  when  that  relation  exists ;  but  no  property  shall 
be  exempted  from  sale  for  taxes,  or  for  the  payment  of  obligations 
contracted  for  the  purchase  of  said  premises,  or  for  the  erection  of 
improvements  thereon ;  provided^  the  provisions  of  this  section  shall 
not  apply  to  any  process  of  law  obtained  by  virtue  of  a  lien  given 
by  the  consent  of  both  husband  and  wife ;  and  laws  shall  be  enacted 
providing  for  the  recording  of  such  homestead  within  the  county  in 
which  the  same  shall  be  situated." 

The  only  question  presented  by  the  record  in  this  case  is  as  to 
'  the  power  of  the  Legislature,  under  the  Constitution,  to  exempt  the 
homestead  from  forced  sale  upon  a  lien  created  by  husband  and 
wife  for  a  loan  or  other  indebtedness. 
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Save  that  the  Legislature  must  obey  the  direct  commands  of  the 
Constitution,  and  submit  to  its  express  or  necessarily  implied  pro- 
hibitions, it  has  unlimited  law-making  power,  and  would,  unless 
otherwise  clearly  commanded,  or  prohibited,  have  the  right  to  en- 
act the  law  under  re\iew;  and  while  on  the  one  hand  Courts 
should  strive  to  preserye  intact  the  landmarks  of  the  Constitution, 
on  the  other,  they  should  be  chary  of  interference  with  legislative 
power.  The  section  of  the  Constitution  cited  opens  with  the  prop- 
osition that  the  homestead  ^^  shall  be  exempt  from  forced  sale  under 
any  process  of  law."  This  is  general,  clear,  and  distinct,  and  were 
there  no  exception  thereto  the  law  must  stand.  Next  follows  the 
declaration  that  it  '*•  shall  not  be  alienated  without  the  joint  con- 
sent of  husband  and  wife,  when  that  relation  exists." .  It  might  at 
first  sight  seem  that  the  idea  necessarily  conveyed  by  that  language 
would  have  been  more  forcibly  expressed  had  the  section  said : 
husband  and  wife  may  by  joint  consent  alienate  the  homestead ; 
but  not  so,  the  language  used  expresses  the  precise  meaning  desired. 
Of  course,  no  constitutional  provision  or  statute  to  the  contrary, 
every  possible  interest  in  the  homestead  could  be  alienated  by  joint 
consent.  To  say  this  was  to  pronounce  a  truism ;  but  to  say  it 
^^  shall  not  be  alienated  without  the  joint  consent  of  husband  and 
wife,  when  that  relation  exists,"  was  to  prevent  any  legislative 
vacillation,  and  to  settle  not  only  .what  a  temporary  enactment 
might  provide,  but  what  the  law  should  be  while  that  Constitution 
lasted. 

Here,  then,  the  double  general  proposition  of  exemption;  no  forced 
sale  under  any  process  of  law,  and  no  alienation  save  by  joint  con- 
sent of  husband  and  wife.  Then  follow  the  exceptions,  which  it  is 
unnecessary  to  notice  here.  If  the  word  "alienation"  includes 
within  its  meaning  a  mortgage^  there  can  be  no  doubt  as  to  the  ex- 
press mandate  of  the  Constitution ;  and  it  follows  that  husband  and 
wife  may  mortgage,  and  that  no  legislation  can  prevent  them.  The 
Legislature  understood  that  a  mortgage  was  an  alienation  of  some 
kifid  ;  for  the  language  of  the  statute  is,  "  no  mortgage  or  aliena- 
tion of  any  kind ;"  but  it  is  unnecessary  to  accept  a  construction 
upon  which  the  slightest  doubt  could  rest ;  for  as  if,  after  providing 
generally  for  exemptions,  and  specially  for  exceptions,  it  had  been 
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suggested  that  the  word  "alienation"  might  not  cover  a  "mort- 
gage," which  might  be  considered  only  i&  lien  created ;  or  that  there 
might  be  failure  of  remedy  because  the  words  "process  of  law" 
had  been  used  in  the  first  general  exemption,  and  there  was  no  ex- 
ception thereto ;  in  fullness  of  caution  this  language  is  added,  to 
meet  either  or  both  anticipated  objections :  "  Provided^  the  provis- 
ions of  this  section  shall  not  apply  to  any  process  of  law  obtained 
by  virtue  of  a  lien  given  by  the  consent  of  both  husband  and  wife." 
What  are  the  "provisions  of  this  section"  ?  They  are :  First — 
"  A  homestead,  as  provided  by  law,  shall  be  exempt  from  forced 
sale  under  any  process  of  law."  Second — the  homestead  "  shall 
not  be  alienated  w^ithout  the  joint  consent  of  husband  and  wife, 
when  that  relation  exists."  These  are  the  only  provisions  preced- 
ing the  proviso,  and  to  which  it  can  refer ;  the  other  language  con- 
taining only  exceptions  to  the  provisions. 

This  perhaps  was  not  so  elegant  a  mode  of  expression  as  might 
have  been  selected,  but  it  possesses  the  merit  of  force ;  better  a 
little  repetition  than  a  chance  for  doubt.  Is  there  such  chance 
here  ?  The  language  is  found  in  a  section  of  an  article,  the  whole 
object  of  which  is  to  direct,  command,  or  prohibit  certain  legislative 
acts.  It  attempts  to  express  some  idea ;  thus  found,  and  thus  at- 
tempting, the  natural  conclusion  is,  that  it  means  that  the  general 
provisions  of  exemption  of  homestead  property  shall  not  apply  to 
such  lien  as  is  mentioned,  nor  to  forced  sale  under  any  process  of 
law  for  the  enforcement  thereof.  If  these  provisioas  may  not 
apply,  then  no  legislative  action  can  make  application. 

The  Legislature  exceeded  its  powers  in  passing  the  law  in  ques- 
tion, for  it  has  said  therein  that  these  provisions  of  exemption  should 
apply  to  a  lien  created  by  husband  and  wife,  which  the  Constitution 
has  expressly  said  shall  not. 

The  District  Court  therefore  properly  ordered  a  decree  for 
plaintiflf.    Its  judgment  is  affirmed. 

Lewis,  J.,  dissented. 
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SOLOMON  WEIL,  Respondent,  v.  THOMAS  B.  HOWARD, 

Appellant. 

Common  Law  Jddgmknt  in  Foreclosure  Action.  In  a  suit  to  foreclose  a  mort- 
gage there  may  be  a  good  common  law  judgment  for  the  debt,  which  cannot 
be  enforced  until  the  equitable  remedy  against  the  mortgaged  property  is 
exhausted. 

Docketing  Personal  Judgment  in  Foreclosure  Action.  Under  Section  204  of 
the  Practice  Act,  as  a  general  rule,  every  money  judgment  may  be  immedi- 
ately docketed  and  thereby  become  a  lien ;  but  such  is  not  the  effect  of  the 
docketing  of  a  personal  judgment  in  a  foreclosure  case,  for  the  reaSon  that 
such  judgment  is  suspended  until  after  the  equitable  remedy  against  the  mort- 
gaged property  is  exhausted. 

Execution  for  Deficienct  in  Foreclosure  Action.  Under  our  system  of  prac- 
tice, if  a  plaintiff  in  a  foreclosure  suit  takes  simply  a  decree  in  equity  without 
a  common  law  judgment,  (as  he  may  do  at  his  option)  and  the  mortgaged 
property  falls  short  of  paying  the  entire  debt,  he  may  take  out  an  execution 
for  the  balance. 

Lien  of  Foreclosure  Judgment.  Section  246  of  the  Practice  Act  limits  the  lien 
of  a  foreclosure  judgment  or  decree,  whatever  its  form,  to  the  mortgaged 
property  until  it  is  exhausted ;  and  there  can  be  no  judgment  lien  upon  other 
property  until  a  deficiency  is  duly  ascertained  and  docketed. 

Premature  Entries  in  Judgment  Docket.  Stem  and  Weil  obtained  a  judgment 
against  Gaines  for  a  certain  amount  of  money  secured  by  mortgage  and  for 
foreclosure  of  the  mortgage,  which  personal  judgment  they  immediately 
caused  to  be  docketed.  The  usual  order  of  sale  of  the  mortgaged  property 
being  then  issued,  the  sheriff  afterwards  returned  that  he  had  sold  the  entire 
mortgaged  property  to  satisfy  a  prior  mortgage  upon  it,  and  that  there  was  a 
deficiency  of  the  whole  amount  of  the  Stem  and  Weil  judgment :  Beld^  that 
the  docketing  of  the  judgment  at  the  time  of  its  rendition  was  inoperative, 
and  of  no  effect  so  far  as  the  creation  of  any  lien  upon  Gaines'  other  real 
estate  was  concerned ;  but  that  the  docketing  took  effect  and  became  valid, 
so  as  to  create  a  lien  upon  such  other  real  estate  at  and  from  the  time  of  the 
sheriff's  return. 

The  Same.  Where  the  proper  entries  for  the  docketing  of  a  judgment  are  pre- 
maturely made,  it  is  unnecessary  for  the  clerk  to  make  them  over  again ; 
when  the  proper  time  arrives  at  which  they  should  be  made,  they  become 
operative  and  effectual. 

Mistake  in  Heading  of  Column  in  Judgment  Docket.  Under  Section  205  of 
the  Practice  Act,  the  fifth  column  of  the  judgment  docket  should  be  headed 
"  Time  of  Entry,"  the  intention  being  to  show  when  the  judgment  is  entered  i 
but  where  the  heading  was  "  When  Docketed,"  and  it  appeared  that  the  judg- 
ment was  entered  docketed  on  the  same  day :  Hdd,  that  the  mistake  .in  ihe 
heading  of  the  column  did  not  affect  the  lien. 
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IsBEOULAR  Judgment  for  Gold  Coin  Not  Void.  Where  a  judgment  otherwise 
proper  was  irregularly  made  payable  in  gold  coin,  and  a  sale  of  property  was 
made  under  it  for  gold  coin :  Held^  that  though  the  judgment  was  erroneous, 
it  was  not  void ;  that  the  sale  might  have  been  set  aside  on  that  ground  had 
application  therefor  been  made,  but  that  it  could  not  be  attacked  collater- 
aUy. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  of  ejectment  for  lot  number  sixteen  in  block 
number  two  of  range  D,  in  the  town  of  Gold  Hill,  in  Storey  County. 
The  suit  was  originally  commenced  against  C.  Miller,  the  occupant 
of  the  ground ;  but  upon  his  plea,  setting  up  that  he  held  merely 
as  tenant  of  Thomas  B.  Howard,  and  by  stipulation  of  counsel, 
the  landlord  was  substituted  in  his  place ;  and  the  action  proceeded 
as  if  it  had  originally  been  commenced  against  Thomas  B.  Howard 
and  he  were  in  the  actual  possession  of  the  lot  in  controversy. 

Henry  K.  Mitchell^  for  Appellant. 

I. 
A  judgment  does  not  become  a  lien  upon  real  property  until  the 
same  is  docketed  in  the  manner  required  by  law.  (Practice  Act, 
Sees.  204,  205.)  In  cases  of  the  foreclosure  of  mortgages,  when 
the  decree  ascertains  the  amount  due  and  gives  personal  judgment 
for  such  amount,  then  directs  the  sale  of  the  mortgaged  premises, 
the  application  of  the  proceeds  according  to  the  priority  of  the 
respective  liens,  and  provides  for  the  surplus  and  deficiency,  and 
requires  the  Sheriff  to  make  report  of  such  deficiency,  no  lien  can 
be  created  until  such  deficiency  is  ascertiuned  and  judgment  dock- 
eted therefor.  (Practice  Act,  Sec.  246 ;  Chapin  v.  Broder,  16  Cal. 
421 ;  Cobb  v.  Thornton^  8  How.  Pr.  66 ;  Cormerais  et  al.  v.  Gein- 
dla^  22  Cal.  125 ;  28  Cal.  520.)  In  this  case  no  lien  was  created 
on  the  property  in  dispute  until  levy  under  execution,  for  the  reason 
that  the  deficiency,  although  it  might  have  been  ascertained,  yet 
judgment  was  not  docketed  therefor  as  required  by  Section  246  of 

the  Practice  Act. 

II. 

The  return  of  the  Sheriff  shows  that  the  right,  title,  and  interest 

of  Gaines,  on  the  day  the  judgment  and  decree  were  entered,  was 
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levied  upon  and  sold.  If  the  judgment  was  not  docketed  as  re- 
quired by  law,  then  no  lien  was  created ;  and  after  the  deficiency 
was  ascertained,  but  not  docketed,  a  lien  could  only  be  created 
under  execution  by  actual  levy.  The  return  states  that  levy  was 
made.  It  does  not  show  the  acts  of  the  officer  necessary  to  con- 
stitute a  levy.  A  conclusion  is  stated  which  is  not  a  compliance 
with  the  law.  If  the  acts  required  by  the  officer  to  be  done  were 
not  complied  with,  a  sale  of  property  on  which  a  levy  had  not 
been  made  would  be  void,  and  plaintiflf  could  not  take  anything  by 
reason  of  his  purchase.  A  levy  upon  real  property  under  execu- 
tion issued  upon  a  judgment  not  a  lien  upon  the  property  can  only 
be  made  by  leaving  a  copy  of  execution  with  the  occupant,  and  in 
case  there  is  no  occupant,  by  posting  copy  of  execution  in  con- 
spicuous places  on  property  and  filing  copy  with  the  Recorder. 
(Statutes  of  1861,  350,  Sec:  217,  and  104,  Sec.  8.) 

III. 

The  judgment  under  which  plaintiflf  claims  title  is  void.  It  re- 
quires the  payment  of  plaintiff's  demand  in  gold  coin.  The  execu- 
tion issued  upon  such  judgment  required  the  Sheriff  to  sell  for  gold 
coin.  The  advertisements  of  the  Sheriff  are  for  gold  coin  and  the 
sale  made  for  gold  coin.     (^Hastings  v.  Burning  Moscow  Co,^  2 

Nev.  100.) 

IV. 

Defendant  claims  titie  from  Gaines  by  deed  dated  November 

24th,  1866,  prior  to  any  lien  under  judgment  in  favor  of  plaintiff, 

and  prior  to  any  levy  under  execution  upon  such  judgment. 

David  Elder ^  for  Respondent. 

I. 

The  judgment  of  Weil  against  Games  is  not  void  by  reason  of 

its  containing  a  clause  making  the  same  payable  in  gold  coin,  but 

merely  voidable.     {Ha%ting%  v.  Burning  Moscow  Co,y  2  Nev.  105 ; 

lb.  96-99 ;  Milliken  v.  Sloat,  1  Nev.  584 ;  Sholea  v.  Stead,  2 

Nev.  109.) 

II. 

The  judgment  being  merely  voidable,  cannot  be  impeached  col- 
laterally.    (  Whitwell  V.  Barbier,  7  Cal.  64 ;  Alderson  v.  JBett,  9 
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Cal.  315 ;  Bowley  v.  Howard^  23  Cal.  401 ;  Reynolds  v.  HdrrUj 
14  Cal.  678.) 

m. 

In  a  foreclosure  case  judgment  maj  be  rendered  for  the  amount 
found  due  on  the  personal  obligation,  to  secure  which  the  mortgage 
is  executed.  (Rollins  v.  ForbeSj  10  Cal.  300 ;  Roive  v.  Table 
Mountain  Co.y  lb.  444 ;  Rowland  v.  Lieby^  14  Cal.  151 ;  Chapin 
V.  BrodeVj  16  Cal.  422 ;  England  v.  Lewis,  25  Cal.  348 ;  Corme- 
rais  et  al.  v.  Q-enella^  22  Cal.  126 ;  Nosier  v.  Haynes,  2  Nev.  53.) 

IV. 

Where  such  a  judgment  is  rendered,  when  docketed  it  becomes 
a  lien,  in  accordance  with  the  statute.  {England  v.  Lewis,  25 
Cal.  349 ;  Chapin  v.  Broder,  16  Cal.  404 ;  De  Agreda  v.  Mantelj 
1  Abbott  P.  R.  135 :  Totvnshend  v.  Wesson,  4  Duer,  353.) 

We  are  aware  that  the  Supreme  Court  of  California  in  Culver  v. 
Rogers,  (28  Cal.  520)  has  decided  that  the  personal  judgment 
cannot  be  docketed  until  after  a  sale.  But  we  are  at  a  loss  to 
reconcile  this  with  the  case  of  England  v.  Lewis,  and  the  reasons 
assigned  in  the  decision  do  not  strike  us  by  any  means  as  satis* 
fectory. 

Can  it  be  possible  that  the  personal  judgment  may  be  made  the 
instrument  of  a  lien  through  a  levy  under  fi  fa  immediately,  a)id 
yet  not  by  the  medium  of  the  docket  ?  Either  no  personal  judg- 
ment can  be  rendered  at  all,  or  else  it  must  be  attended  with  all 
the  incidents  of  such  a  judgment.  Otherwise  it  can  subserve  no 
purpose  whatever,  and  is  worse  than  useless. 

V. 

The  sale  being  under  a  voidable  and  not  a  void  judgment,  is 
valid.  ( Gray  v.  Hawes,  8  Cal.  562 ;  Hastings  v.  B,  Moscow 
Co.,  2  Nev.  105.) 

VI. 

Admitting,  for  the  sake  of  the  argument,  that  the  personal  judg- 
ment could  not  be  properly  docketed  in  the  first  instance  upon  its 
rendition,  such  docketing  became  operative  as  of  the  time  when  the 
SherifTs  return  was  made  showing  the  deficiency.     ( Warddl  v. 


388  SUPREME  COURT  OF  NEVADA,  1868. 

Weil  V.  Howard. 

Mason^  10  Wend.  573 ;  Trance,  Sheriff,  ^c,  v.  Hamilton  et  ah, 
26  How.  P.  R.)  In  the  last  cited  cases  judgments  were  filed  or 
docketed  before  they  properly  should  have  been ;  that  is  to  say, 
before  the  time  fixed  by  law  for  the  opening  of  the  Clerk's  oflSce, 
yet  they  took  effect  as  liens  at  the  earliest  moment  when  they 
might  have  been  docketed.  (See  also  Scriba  v.  Deans,  1  Brock. 
167 ;  Bank  of  United  States  v.  WvMton^s  JExecutors,  2  Brock.  252.) 

By  the  Court,  Beatty,  C.  J. 

Some  time  prior  to  the  year  1865,  one  Richard  Gaines  executed 
two  mortgages  on  the  same  property,  one  to  Thomas  B.  and  Mary 
J.  Howard,  and  the  other  to  Stem  &  Weil.  Thomas  B.  and  Mary 
J.  Howard  commenced  suit  in  the  District  Court  of  the  first  Judi- 
cial District,  Storey  County,  to  foreclose  their  mortgage,  making 
Stem  &  Weil,  the  junior  mortgagees,  parties  defendant.  Stem  & 
Weil  filed  their  answer  in  the  nature  of  a  cross  bill,  asking  a  fore- 
closure of  their  junior  mortgage.  In  due  time  a  judgment  and  de- 
cree were  rendered  in  the  case — a  judgment  in  favor  of  Howard 
and  wife,  and  also  a  judgment  in  favor  of  Stern  &  Weil  against  the 
defendant  for  the  respective  amounts  found  due  to  each.  Then 
follows  a  decree  in  equity,  directing  the  sale  of  the  mortgaged 
property  and  the  application  of  the  proceeds,  followed  by  an  order 
to  the  Sheriff  to  report  any  deficiency  of  the  proceeds  of  sale  to 
satisfy  either  or  both  judgments.  This  double  judgment  and  de- 
cree were  rendered  June  9th,  1865,  and  on  the  same  day  the 
Clerk  docketed  the  judgment  in  favor  of  Stem  &  Weil.  In  due 
time  the  order  of  sale  was  issued,  and  on  the  20th  of  July,  1865, 
T.  B.  Howard  became  the  purchaser  of  the  mortgaged  property  at 
the  amount  of  the  mortgage  debt  and  and  costs  due  to  himself  and 
wife,  thus  exhausting  the  property  without  leaving  anything  to  be 
credited  on  the  debt  due  to  Stern  &  Weil.  The  date  of  the  return 
of  the  Sheriff  is  not  given,  but  this  was  probably  soon  after  the  sale 
was  made,  say  about  the  latter  part  of  July,  1865.  In  November, 
1865,  the  defendant  Gaines  deeded  to  T.  B.  Howard  a  piece  of 
real  estate  in  Storey  County  which  had  not  been  included  in  the 
mortgage.  In  December  of  the  same  year.  Stem  &  Weil  caused 
an  execution  to  be  issued  on  their  judgment,  and  levied  on  the  same 
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real  estate  which  had  been  deeded  the  previous  month  to  T.  B. 
Howard.  The  sale  was  made  under  the  Stern  &  Weil  execution, 
and  Weil  became  the  purchaser.  In  due  time  he  got  his  deed,  and 
this  suit  was  brought  against  Miller,  the  tenant  of  Howard,  to  ob- 
tain the  possession  of  the  land. 

Both  parties  deraign  title  from  Richard  Gaines^-one  by  volun- 
tary deed,  and  the  other  by  the  Sheriff's  deed.  The  main  ques- 
tion in  the  case  is  whether  under  the  circumstances  Stem  &  Weil 
had  a  judgment  lien  on  this  property  in  November  and  December, 
1865.  It  may  be  observed  that  the  judgment  of  Stern  &  Weil 
was  for  gold  coin,  and  that  it  is  claimed  by  appellant  that  this  ren- 
dered it  utterly  void  and  prevented  any  lien  attaching. 

We  borrowed  our  Practice  Act  almost  exclusively  from  that  of 
the  State  of  California,  hence  the  propriety  of  looking  to  the  decis- 
ions of  that  State  upon  matters  of  practice.  As  the  law  of  Califor- 
nia stood  prior  to  1860,  it  was  the  general  practice  of  Courts  there 
to  enter  a  sort  of  double  judgment  in  foreclosure  suits.  The  first 
part  thereof  being  in  the  form  of  a  common  law  judgment,  and  this 
followed  by  a  formal  decree  in  equity  for  the  sale  of  the  mortgaged 
property,  and  winding  up  with  an  order,  in  the  event  the  debt  was 
not  satisfied  by  the  sale  under  the  equity  decree,  that  an  execution 
should  issue  for  the  unpaid  balance.  When  this  practice  was 
adopted  the  246th  section  of  the  Practice  read  as  follows :  "  In  an 
action  for  the  foreclosure  or  satisfaction  of  a  mortgage  of  real  prop- 
erty, or  the  satisfaction  of  a  lien  or  incumbrance  upon  property, 
real  or  personal,  the  Court  shall  have  power  by  its  judgment  to  di- 
rect a  sale  of  the  property,  or  any  part  of  it ;  the  application  of  the 
proceeds  to  the  payment  of  the  amount  due  on  the  mortgage,  lien 
or  incumbrance,  with  costs,  and  execution  for  the  balance." 

This  practice  of  thus  entering  up  a  double  judgment  was  approved 
by  the.  Supreme  Court  of  the  State  in  a  number  of  cases.  (See 
Chapin  v.  Broder^  16  Cal.  422,  and  cases  there  cited.)  It  was 
also  held  that  under  the  law  as  it  then  stood,  when  such  personal 
judgment  was  docketed  it  became  a  lien  on  other  property  than  that 
mortgaged.  (See  England  v.  Lems^  25  Cal.  357-8.)  In  1860 
and  1861  the  246th  section  of  the  Practice  Act  was  amended  in 
California  so  as  to  read  as  follows : 
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"  There  shall  be  but  one  action  for  the  recovery  of  any  debt,  or 
the  enforcement  of  any  right,  secured  by  mortgage  or  lien  upon  real 
estate  or  personal  property,  which  action  shall  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the  Court  shall 
have  power,  by  its  decree  or  judgment,  to  direct  a  sale  of  the  in- 
cumbered property  (or  such  part  thereof  as  shall  be  necessary)  and 
the  application  of  the  proceeds  of  the  sale  to  the  payment  of  the 
costs  and  expenses  of  the  sale,  the  costs  of  the  suit,  and  the  amount 
due  to  the  plaintiff.  If  it  shall  appear  from  the  Sheriff's  return 
that  there  is  a  deficiency  of  such  proceeds  and  a  balance  still  due 
to  the  plaintiff,  the  judgment  shall  then  be  docketed  for  such  bal- 
ance against  the  defendant,  or  defendants,  personally  liable  for  the 
debt,  and  shall,  from  the  time  of  such  docketing,  be  a  lien  upon  the 
real  estate  of  the  judgment  debtor,  and  an  execution  may  thereupon 
be  issued  by  the  Clerk  of  the  Court  in  like  manner  and  form  bs 
upon  other  judgments  to  collect  such  balance  or  deficiency  from  the 
property  of  the  judgment  debtor." 

The  246th  section  of  our  Practice  Act  is  very  similar  in  language 
to  the  amended  section  of  the  California  Act. 

After  the  final  amendment  to  this  section  in  1861,  the  question 
came  up  in  California  whether  the  old  practice  of  entering  a  personal 
judgment  in  a  foreclosure  suit  was  a  proper  practice.  The  Supreme 
Court  of  that  State,  in  the  case  of  Gormerau  et  ah  v.  Genellay 
(22  Cal.,  pages  125-6-7)  held  that  the  amendment  of  the  Practice 
Act  in  1860-61  did  not  deprive  the  Court  of  the  power  to  enter  the 
old-fashioned  common  law  personal  judgment,  but  did  prohibit  the 
docketing  of  that  judgment — the  creation  of  a  lien  or  the  issuance 
of  an  execution  therepn  until  the  deficiency,  if  any,  was  ascertained 
by  the  sale  of  the  mortgaged  property  under  the  equitable  decree, 
and  the  return  of  the  Sheriff,  showing  the  exact  amount  of  such 
deficiency.  The  question  whether  under  the  amended  law  the 
rendition  of  a  personal  judgment  in  a  foreclosure  suit  and  the 
docketing  of  that  judgment  could  create  a  lien  on  real  estate  not 
included  in  the  mortgage,  before  there  had  been  a  sale  of  the  mort- 
gaged premises,  and  a  return  of  the  Sheriff  showing  the  deficiency, 
came  directly  before  the  Supreme  Court  of  California,  in  the  case 
of  Culver  v.  Itogera,  (28  Cal.  620).  The  Court  then  held  that  no 
lien  arose  until  the  deficiency  was  reported. 
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The  respondent,  however,  contends  that  the  decisions  in  cases  of 
Carmerais-  et  al.  v.  Genella^  (22  Cal.)  and  Culver  v.  Rogers^  (28 
Cal.)  are  irreconcilable  with  the  views  expressed  by  the  same  Court, 
in  JEngland  v.  Lewis^  (26  Cal.)  and  that  the  latter  case  is  the  better 
authority,  and  should  prevail.  We  are  free  to  admit  that  we  cannot 
reconcile  the  three  cases,  or  at  least  the  reasoning  in  the  case  of 
England  v  Lewis  with  the  decisions  in  22  and  28  Cal.  That  por- 
tion of  their  opinion  in  England  v.  Lewis  which  asserts  that  "  a 
judgment  which  cannot  be  enforced  is  no  judgment  at  all,"  is  cer- 
tainly calculated  to  mislead.  There  may  be  a  perfectly  good  judg- 
ment which  for  the  time  being  at  least  cannot  be  enforced.  A 
valid  judgment,  free  from  all  errors,  is  frequently  suspended  as  to 
enforcement,  by  appeal,  by  injunction,  by  order  of  the  Court  which 
rendered  it,  etc.  In  England  v.  Lewis  there  was  a  judgment  in 
common  law,  followed  by  a  decree  in  the  usual  form  for  the  fore- 
closure of  a  lien,  the  sale  of  the  property,  etc.,  and  winding  up  with 
an  order  that  execution  might  issue  for  the  balance  not  made  by  the 
sale  of  the  property  on  which  the  lien  was  decreed  to  exist,  lliis, 
it  appears  to  us,  shows  a  good  common  law  judgment,  and  at  the 
same  time  shows  th^t  the  judgment  was  in  effect  suspended,  and 
not  to  be  enforced  by  execution  until  the  equity  remedy  was  ex- 
hausted. But  the  Court  in  that  case  held  that  the  remedy  at  law 
was  not  suspended.  That  if  the  Court  had  the  power  to  enter  a 
common  l^w  judgment,  the  right  must  exist  in  the  plaintiff'  to  en- 
force that  judgment,  before  exhausting  or  resorting  to  his  equitable 
remedy.  That  an  appeal  which  suspended  proceedings  on  the 
equitable  part  of  the  decree,  did  not  interfere  with  the  plaintiff's 
right  to  proceed  at  law.  If  this  doctrine  is  correct,  and  it  is  also 
true  that  as  the  Practice  Act  now  stands  a  common  law  judgment 
may  lawfully  be  entered  against  the  defendant  in  a  foreclosure  suit, 
it  follows  as  a  matter  of  course  that  the  common  law  judgment  being 
docketed  may  be  enforced  against  the  real  estate  of  the  mortgagor 
which  is  not  included  in  the  mortgage.  But  we  can  assent  to  no 
such  doctrine.  There  may  be  a  good  common  law  judgment  which 
cannot  be  enforced  until  an  equitable  remedy  in  favor  of  the  plaint- 
iff is  exhausted.  And  this  suspension  of  th&  vitality  of  the  judg- 
ment may  arise  either  from  statutory  enactment,  or  from  an  order 
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of  the  Court  in  which  the  judgment  is  rendered.  The  question  here 
is  whether  our  statute  does  suspend  the  common  law  remedy  until 
the  equitable  remedy  has  been  exhausted. 

Section  204  provides  for  docketing  judgments  immediately  after 
rendition,  and  declares  that  from  the  time  of  docketing  they  shall 
be  a  lien  on  all  real  estate.  Here  there  is  no  exception.  If  we 
were  governed  by  this  section  only,  there  could  be  no  doubt  but 
that  in  all  cases  where  there  is  a  money  judgment  it  should  be  im- 
mediately followed  by  a  docketing,  and  that  docketing  would  create 
a  lien.  Section  246,  after  prescribing  the  manner  of  proceeding, 
form  of  decree,  etc.,  in  foreclosure  cases,  winds  up  as  follows :  "  If 
it  shall  appear  from  the  Sheriff's  returns  that  there  is  a  deficiency 
of  such  proceeds,  and  a  balance  still  due  to  the  plaintiff,  the  judg- 
ment shall  be  docketed  for  such  balance,  and  shall,  from  the  time 
of  such  docketing,  be  a  lien  upon  the  real  estate  of  the  judgment 
debtor,  and  an  execution  may  be  issued  by  the  Clerk  of  the  Court, 
as  on  other  judgments  against  the  property  of  the  judgment  debtor, 
to  collect  such  balance  or  deficiency."  This  does  not  in  express 
terms  declare  that  a  personal  judgment  in  a  foreclosure  suit  shall 
not  be  a  lien  from  the  time  of  its  rendition.  The  respondent  with 
much  ingenuity  argues  that  this  section  only  provides  for  creating 
a  lien  where  there  is  a  simple  decree  in  chancery  and  no  judgment 
at  law  to  which  a  resort  may  be  had  for  a  deficiency.  Under  the 
chancery  practice  in  many  States,  and  now  by  rule  of  the  Supreme 
Court  of  the  United  States  in  the  Federal  Courts,  where  a  decree 
has  been  rendered  in  chancery,  and  the  mortgaged  property  does 
not  pay  the  debt,  an  execution  issues  for  the  balance.  So,  too, 
under  our  Practice  Act,  where  the  common  law  and  equity  systems 
are  combined,  if  the  plaintiff  takes  simply  a  decree  in  equity,  with- 
out the  common  law  judgment,  (as  he  may  do  at  his  option)  and 
the  mortgaged  property  falls  short  of  paying  the  entire  debt,  then 
he  may  obtain  his  execution  for  the  balance.  And  he  might  at  the 
same  time  have  an  entry  made  on  the  judgment  docket,  showing 
this  balance,  thereby  creating  a  lien  on  the  real  estate  of  the  de- 
fendant. But  we  cannot  agree  with  the  respondent  that  this  is  the 
only  effect  of  the  246th  section.  We  think  the  intention  of  the 
California  Legislature  in  framing  that  section  as  it  now  stands  was 
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to  limit  the  lien  of  a  foreclosure  judgment  or  decree,  whatever  the 
fonn,  to  the  mortgaged  property  until  that  was  exhausted.  The 
direction  that  the  judgment  shall  be  docketed  for  the  balance  found 
due,  and  become  a  lien  from  that  time,  raises  the  strongest  possible 
presumption  that  the  Legislature  did  not  intend  it  to  be  a  lien  be- 
fore that  balance  should  be  ascertained.  The  right  of  attaching  a 
debtor's  goods  was,  under  the  same  Practice  Act,  denied  to  one 
holding  a  mortgage.  It  was  then  but  natural,  just  and  consistent 
to  put  the  mortgagee  having  the  judgment  on  the  same  footing  with 
the  attaching;  creditor.  Both  were  bv  this  amendment  intended  to 
be  confined  to  their  mortgages  until  exhausted.  Our  Legislature 
borrowed  their  Practice  Act  from  that  of  California,  and  we  think 
meant  the  same  thing.  The  Oourt..in  California  in  the  case  of 
Culver  v.  Rogers^  (28  Cal.)  have  fully  decided  this  point,  and  we 
think  the  decision  right. 

The  entry  of  Stern  and  Weil's  judgment  in  the  docket  on  the 
9th  of  June  was  then  but  an  idle  ceremony.  It  created  at  that 
time  no  lien  and  put  them  in  no  better  position  than  if  no  such 
entry  had  been  made.  But  after  the  return  of  the  officer  in  July, 
it  became  the  duty  of  the  clerk  to  make  an  entry  in  the  docket  of 
the  amount  of  the  judgment  remaining  due,  and  from  that  time 
forward  Stem  and  Weil  would  have  had  a  lien  for  the  period  of 
two  years,  or  until  the  debt  was  satisfied.  Here  the  clerk  has 
done  a  thing  which  at  the  time  done  was  idle  and  useless ;  but  the 
same  thing,  if  done  at  a  later  date,  would  have  been  perfectly 
proper  and  effectual.  Now,  this  being  the  case,  did  not  this  entry 
take  effect  on  the  day  of  the  officer's  return,  just  the  same  way  as 
if  it  had  been  made  on  that  day  ?  The  day  of  the  return  on  the 
order  of  sale  it  is  the  duty  of  the  clerk  to  make  a  certain  entry  on 
his  docket.  He  looks  at  the  docket  and  there  finds  the  entry 
made.  Would  it  be  necessary  to  make  the  same  entry  over  again  ? 
It  seems  to  us  not.  The  proper  entry  was  made ;  it  was  made 
prematurely,  and  for  a  time  it  was  inoperative  an^  of  no  effect. 
When  the  time  arrived  at  which  it  should  have  been  made,  then  it 
became  operative  and  effectual. 

It  is  admitted  this  entry  on  the  docket  was  made  the  9th  of 
June ;  but  if  it  had  been  made  the  dtty  the  officer  made  his  return, 
26 
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say  the  last  of  July,  would  it  have  varied  in  a  single  word  or 
figure  from  what  it  was  as  made  in  June  ?  Section  205,  in  regard 
to  the  clerk's  docket,  reads  as  follows : 

^^  The  docket  mentioned  in  the  last  section  is  a  book  which  the 
clerk  shall  keep  in  his  oflSce,  with  each  page  divided  into  eight 
columns,  and  headed  as  follows :  Judgment  debtors ;  judgment 
creditors ;  judgment ;  time  of  entry ;  where  entered  in  judgment 
book ;  appeals,  when  taken ;  judgment  of  appellate  Court ;  satis- 
faction of  judgment,  when  entered.     If  judgment  be  for  the  re- 

# 

covery  of  money  or  damages,  the  amount  shall  be  stated  in  the 
docket  under  the  head  of  judgment ;  if  the  judgment  be  for  any 
other  relief,  a  memorandum  of  the  general  character  of  the  relief 
granted  shall  be  stated.  The  names  of  the  defendants  shall  be 
entered  in  the  docket  in  alphabetical  order." 

Now  let  us  see  what  the  proper  entries  would  have  been  in  this 
docket  if  made  in  July  instead  of  June.  In  the  first  column  the 
entry  made  was  "  Gaines  Richard ;"  this  was  appropriate,  whether 
made  m  June  or  July.  The  entry  in  the  second  colunm  was 
"  Stern  and  Weil."  This  would  be  right  whether  made  at  one 
time  or  the  other.  The  entries  made  in  third  column,  that  is  under 
the  general  heading  of  amount  of  judgment,  are  as  follows :  Prin- 
cipal, $1,518.66 ;  costs,  $5.  Under  this  third  heading  there 
might  have  been  some  memorandum  in  July  showing  that  the 
judgment  was  rendered  in  a  foreclosure  suit,  and  that  the  mort- 
gaged property  was  exhausted  by  a  prior  mortgage  and  nothing 
left  to  be  applied  on  this.  But  the  law  does  not  require  any  such 
form,  and  we  apprehend  the  entry  as  made  would  have  been  a 
substantial  compliance  with  the  statute  if  made  in  July.  The 
entry  in  the  fourth  column  is  "  B,  448 ;"  this  would  require  no 
change.  The  entry  in  the  fifth  column  is  "June  9th,  1866." 
This  column  is  headed  "  when  docketed."  This  is  not  correct. 
The  heading  of  this  column  of  the  docket  should  be  *'  time  of  en- 
try," or  "  time  of  entry  of  judgment."  The  statute  intended 
evidently  that  this  column  should  show  when  the  judgment  wa9 
entered. 

A  mistake  in  the  heading  of  this  column  could  not  affect  the 
plamtiff's  lien.     This  entry,  then,  referring  to  the  date  of  the  judg- 
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ment,  would  not  have  been  diflFerent  if  made  in  July.  The  other 
entries  about  appeal,  judgment  of  appellate  Court,  satisfaction,  etc., 
could  not  be  affected  by  the  fact  that  the  entry  was  prematurely 
made.  We  hold  then  that  these  entries  being  precisely  what  they 
would  have  been  if  made  the  day  the  oflScer  made  his  return,  must 
be  held  to  have  taken  effect  from  and  after  that  date  as  a  valid 
docketing  of  the  judgment  of  Stern  and  Weil ;  that  there  was  from 
the  day  of  the  ofiScer's  return  a  lien  on  this  property,  and  that 
Weil  by  his  purchase  obtained  a  title  good  against  Gaines  and 
those  holding  under  him. 

Judgment  being  entered  in  gold  coin  made  it  erroneous,  but  not 
void.  This  would  have  been  good  ground  for  setting  aside  the 
sale  if  application  had  been  made  for  that  purpose  at  the  proper 
time.     But  the  sale  under  such  a  judgment  is  not  void. 

Judgment  affirmed. 

Johnson,  J.,  did  not  join  in  the  foregoing  decision. 


HARRIET  P.  REED,  Appellant,  v.  JOHN  REED,  Re- 
spondent. 

Conflict  of  Etidkncs.  Neither  the  findings  of  fact  by  a  judge  nor  the 
verdict  of  a  jury  will  be  disturbed  on  the  ground  of  insufficiency  of  testimony, 
in  case  of  a  conflict  of  testimony,  unless  the  preponderance  of  evidence  against 
it  be  great  and  decided. 

Extreme  Cruelty.  The  acts  or  character  of  treatment  which  will  amount 
to  extreme  cruelty  sufficient  to  constitute  a  ground  of  divorce,  must  in  a  great 
measure  depend  on  the  character  of  the  respective  parties,  and  the  peculiar 
circumstances  of  each  case. 

Extreme  Cruelty  without  Personal  Violence.  There  may  be  extreme 
cruelty  without  the  slightest  violence ;  if  it  appear  probable  that  the  life  of  one 
of  the  parties  will  be  rendered  miserable  by  any  character  of  misconduct  on 
the  part  of  the  other,  although  no  personal  violence  be  apprehended,  a  separa- 
tion should  be  decreed. 

Single  Acts  or  Violence.  A  mere  act  of  violence,  where  there  is  no  apprehen- 
sion of  its  repetition,  and  which  is  the  result  of  rashness  rather  than  malignity, 
does  not  furnish  a  ground  of  divorce  on  the  ground  of  extreme  cruelty,  because 
this  relief  is  not  granted  to  punish  the  party  guilty  of  misconduct,  but  to  re- 
lieve the  other  party  from  future  suffering  or  violence. 
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Provocation  of  Violence.  A  divorce  will  not  be  granted  on  the  ground 
of  extreme  crueltj  where  it  appears  that  the  complaining  party  has  willfully 
provoked  the  violence  or  misconduct  complained  of,  unless  such  violence 
greatly  exceeds  the  provocation. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

Action  for  divorce.  From  the  findings  of  the  Court  below  it  ap- 
pears that  the  parties  were  married  on  February  19th,  1866,  and 
lived  and  cohabited  together  as  husband  and  wife  until  March  6th, 
1867  ;  that  on  December  23d,  1866,  defendant  moderately  cor- 
rected the  child  of  plaintiff  by  a  former  husband  by  tying  it,  not  to 
exceed  five  minutes,  to  a  post  on  the  porch  of  their  house,  and  upon 
the  interference  of  plaintiff,  treated  her  person  with  some  violence, 
but  did  her  no  serious  physical  injury  ;  that  on  March  6th,  1867, 
he  treated  plaintiff  with  considerable  violence  by  beating  and  chok- 
ing her,  so  that  her  face  and  throat  were  discolored  and  bruised, 
and  on  the  same  occasion  she  accidentally  received  a  severe  cut 
upon  the  head  from  a  spade  which  the  parties  both  had  hold  of  and 
were  struggling  for,  the  result  of  which  was  confinement  to  her  bed 
for  ten  days,  but  no  permanent  injury ;  and  that  after  the  last 
named  day  the  parties  ceased  to  cohabit,  but  lived  together  in  the 
same  house,  eating  at  the  same  table,  frequently  at  the  same  time, 
and  mainly  of  provisions  belonging  to  the  common  stock. 

The  Court  further  found  that  on  the  occasion  of  the  first  difficulty, 
in  December,  1866,  the  plaintiff  provoked  the  defendant  by  per- 
sistently endeavoring  to  interfere  and  prevent  him,  with  physical 
force  and  dictatorial  language,  from  correcting  the  child,  so  that 
she  was  not  in  that  matter  blameless  ;  and  that  on  the  occasion  of 
the  second  difficulty  she  needlessly  and  with  force  and  provokingly 
committed  several  acts  of  interference  against  him  while  he  was 
neither  addressing  her  with  abusive  language  or  offering  her  per- 
sonal violence,  which  provocation  he  at  first  resisted  with  mildness, 
but  vigorously  opposed  force  to  force  during  the  struggle  and  blows 
that  ensued,  she  having  first  seized  the  shovel  and  menaced  defend- 
ant with  it.  As  a  conclusion  of  law  the  Court  found  that  the  de- 
fendant had  not  treated  the  plaintiff  with  extreme  cruelty,  such 
as  the  statute  contemplated  as  a  ground  for  divorce,  and  that  the 
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plaintiflFhad  notshowQ  that  blamelessness  which  was  the  first  requi- 
site on  the  part  of  one  seeking  a  divorce  from  the  bonds  of  matri- 
mony. 

William  Webster^  for  Appellant. 

Wallace  and  Flacky  for  Respondent. 

By  the  Court,  Lewis,  J. 

The  plaintiff,  upon  the  allegations  of  ill-treatment  and  extreme 
cruelty,  asks  a  decree  dissolving  the  bonds  of  matrimony  existing 
between  herself  and  the  defendant.  After  a  full  hearing  of  the 
evidence  on  both  sides,  the  Judge  below  refused  the  relief  prayed 
for.  From  this  ruling  an  appeal  is  taken,  the  plaintiff  assigning  as 
errors,  1st,  that  the  findings  of  fact  are  not  supported  by  the  evi- 
dence ;  and  2d,  that  the  facts  as  found  entitle  the  plaintiff  to  a  de- 
cree. Upon  both  of  these  propositions  our  conclusion  is  adverse  to 
plaintiff.  Her  testimony,  if  it  stood  unexplained  and  uncontra- 
dicted, would  perhaps  have  authorized  findings  in  her  favor,  and  en- 
title her  to  a  judgment,  but  the  material  parts  of  it  are  contradicted 
and  explained  away  by  the  defendant ;  and  it  must  be  admitted  that 
his  evidence  fully  supports  the  findings.  As  the  testimony  is  thus 
conflicting,  and  rather  equally  balanced,  the  findings  cannot  be  set 
aside.  For,  as  we  have  frequently  held,  neither  the  findings  of  fact 
by  a  Judge  in  an  action  at  law,  nor  the  verdict  of  a  jury  will  be 
disturbed  upon  the  ground  here  taken,  unless  the  preponderance  of 
evidence  against  it  be  very  great  and  decided.  (See  cases  referred 
to  in  The  State  of  Nevada  v.  The  Yellow  Jacket  Company^  de- 
cided at  the  April  term.) 

The  findings  reported  by  the  Judge  below  must  therefore  be  re- 
ceived by  this  Court  as  the  established  facts  of  the  case.  But  do 
the  facts  thus  found  authorize  a  judgment  in  favor  of  plaintiff?  Wo 
think  Dot. 

The  application  for  the  divorce  being  founded  upon  the  statutory 
ground  of  extreme  cruelty,  it  becomes  necessary  to  determine  what 
acts  or  character  of  treatment  will  in  the  eye  of  the  law  amount  to 
such  cruelty.  This  is  a  question  which  has  often  received  the  con- 
fflderation  of  Courts,  but  as  it  is  a  matter  which  must  in  a  great 
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measure  be  determined  by  the  character  of  the  respective  parties, 
and  the  peculiar  circumstances  of  each  case,  no  general  rule  suffi- 
ciently comprehensive  to  embrace  all  cases  can  well  be  established. 
In  the  case  of  Morris  v.  MorriSj  (14  Cal.  76)  this  language  is 
employed  by  the  Court :  "  We  construe  the  expression  '  extreme 
cruelty,'  as  used  in  our  statute,  to  mean  the  same  thing  as  the 
scevitia^  or  cruelty  of  the  English  ecclesiastical  Courts,  and  the  of- 
fence may  be  defined  in  general  terms  to  be  any  conduct  in  one  of 
the  married  parties  which  furnishes  reasonable  apprehension  that 
the  continuance  of  the  cohabitation  would  be  attended  with  bodily 
harm  to  the  other.  Courts  do  not  interfere  in  these  cases  so  much 
to  punish  the  offence  already  committed  as  to  relieve  the  complain- 
ing party  from  an  apprehended  danger." 

This  is  the  general  language  of  the  books,  and  it  will  be  observed 
that  physical  injury  alone  seems  to  merit  consideration,  whilst  the 
subtle  torture  of  mental  anguish,  unless  occasioned  by  personal 
violence  done  or  apprehended,  is  entirely  overlooked.  There  may 
be  extreme  cruelty  without  the  slighest  violence — the  happiness  of 
a  life  may  be  destroyed  by  a  course  of  conduct  which  could  furnish 
no  ground  for  apprehending  bodily  harm  or  injury.  The  rule  as 
enunciated  in  Morris  v.  Morris  furnished  no  redress  for  that  more 
refined  brutality  which  inflicts  its  violence  upon  the  mind.  In  our 
judgment  it  is  the  effect  and  probable  consequence  of  the  miscon- 
duct complained  of  which  should  control  the  action  of  the  Courts 
more  than  anything  else.  Hence,  if  it  appear  probable  that  the 
life  of  one  of  the  parties  is  rendered  miserable  by  any  character  of 
misconduct  on  the  part  of  the  other,  although  no  personal  violence 
be  apprehended,  or  if  there  be  reason  to  apprehend  bodily  harm,  if 
the  marriage  relation  be  continued,  the  separation  should  be  decreed. 
It  is  evident  that  much  must  be  left  to  the  discretion  of  the  Court 
and  jury  in  determining  whether  certain  acts,  or  course  of  conduct, 
amount  to  extreme  cruelty,  for  it  is  manifest  from  the  nature  of 
things  that  acts  which  would  be  extreme  cruelty  under  some  cir^ 
cumstances,  would  not  be  so  under  others ;  and  so,  too,  a  course  of 
conduct  towards  one  person  might  be  deemed  extreme  cruelty, 
which  towards  another  would  not  be  so  considered  by  any  one. 

But  in  case  of  an  act  of  violence,  where  there  is  no  apprehension 
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of  its  repetition — when  it  is  the  result  of  rashness  rather  than  malig- 
nity— or  when  the  misconduct  complained  of  is  temporary  and  not 
likely  to  occasion  continued  suffering,  the  divorce  should  be  denied ; 
because  this  relief  is  not  granted  to  punish  the  party  guilty  of  the 
misconduct,  but  to  relieve  the  other  party  from  future  suffering  or 
violence.  The  language  of  Pothier  is  very  appropriate  even  under 
the  statute  of  this  State.  He  says,  in  substance,  a  blow,  or  stroke 
of  the  hand,  would  not  be  a  cause  of  separation  under  all  circum- 
stances, unless  it  was  often  repeated.  The  Judge,  he  says,  ought 
to  consider  if  it  was  for  no  cause,  or  for  a  trivial  one,  that  the  hus- 
band was  led  to  this  excess,  or  if  it  was  the  result  of  provoking 
language  on  the  part  of  the  wife,  pushing  his  patience  to  extremity. 
He  ought  also  to  consider  whether  the  violence  was  a  solitary  in- 
stance, and  the  parties  had  previoustly  lived  in  harmony.  {Traite 
da  contrat  de  mariage^  509.) 

Nor  is  a  divorce  ever  granted  where  it  appears  that  the  party 
complaining  willfully  provoked  the  violence  or  misconduct  complain- 
ed of,  unless  such  violence  be  extremely  out  of  proportion  to  the 
provocation.  {Poor  v.  Poor^  8  N.  H.  308 ;  14  Cal.  76.)  Such  is 
certainly  a  just  and  proper  rule,  for  it  would  be  revolting  to  every 
sense  of  right  to  award  a  divorce  to  a  person  founded  upon  the 
consequences  of  his  or  her  own  misconduct. 

In  this  case,  if  it  were  conceded  that  the  acts  of  violence  found 
by  the  Judge  below  were,  if  unprovoked,  sufficient  to  authoBize  a 
decree  in  favor  of  the  plaintiff,  the  further  finding  that  she  provoked 
the  ill-treatment  upon  both  occasions  deprives  her  of  the  right  to 
relief.  At  the  first  difficulty  it  is  stated  that  the  plaintiff,  with 
physical  force,  persistently  interfered  with  the  defendant  whilst  he 
was  moderately  correcting  their  child,  and  so  provoked  him  to  the 
violence  then  committed.  It  appears  that  this  time  the  defendant 
treated  the  plaintiff  with  some  violence,  but  did  no  serious  physical 
injury.  With  respect  to  the  second  difficulty  it  is  found  that  the 
plaintiff  was  severely  injured,  but  that  ^'  she  needlessly  and  with 
force  "  provoked  the  defendant  to  the  acts  of  violence  committed 
by  him,  whilst  he  was  neither  addressing  her  with  abusive  language 
nor  offering  her  any  personal  violence. 

Such  being  the  case,  the  plaintiff  is  not  entitled  to  a  decree. 
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For,  as  we  have  before  said,  a  person  is  not  entitled  to  a  divorce 
for  violence  occasioned  by  his  or  her  own  misconduct.  One  who 
asks  such  a  decree  should  come  into  Court  blameless — or  at  least 
should  show  that  the  violence  employed  was  out  of  proportion  to  the 
provocation  offered. 

The  judgment  below  must  be  affirmed. 


THE  STATE  OF  NEVADA  ex  rel.  H.  H.  FLAGG  v.  THE 
BOARD  OF  TRUSTEES  OF  THE  LADY  BRYAN  MIN- 
ING COMPANY. 

Term  of  First  Board  of  Trustees  of  Miking  Corporations.  Section  2  of  the 
Act  of  March  10,  1865,  for  the  formation  of  corporations,  (Statutes  of  1864-5 
859)  clearly  limits  the  term  of  the  trustees  selected  and  named  in  the  certificate 
of  incorporation  to  six  months  from  the  time  of  incorporation ;  and  at  the 
expiration  of  that  period  an  election  for  a  nevr  board  of  trustees  should  be 
held. 

Time  of  Election  of  Trustees  op  Mining  Corporations.  Though  under  Section 
5  of  the  Act  of  March  10,  1866,  for  the  formation  of  corporations  the  time  for 
holding  the  election  of  a  board  of  trustees  to  succeed  the  first  board  should  be 
designated  in  a  by-law,  yet  the  time  to  be  fixed  in  that  way  must  accord  with 
the  letter  and  spirit  of  the  statute,  which  limits  the  term  of  the  first  board  to 
six  months. 

Discretion  of  Trustees  as  to  Time  of  Election.  Under  Sections  2,  4,  and  6,  of 
tl\e  Act  of  March  10,  1866,  for  the  formation  of  corporations,  the  first  board 
of  trustees  of  a  mining  corporation  have  some  discretion  as  to  the  time  to  be 
fixed  for  the  election  of  trustees  to  succeed  themselves,  yet  this  discretion 
must  be  reasonable,  and  exercised  in  good  faith,  and  the  time  of  election 
fixed  at  the  expiration  of  the  first  six  months,  or  as  soon  thereafter  as 
practicable. 

Mandamus  to  Compel  Trustees  to  Qlll  Election.  A  failure  on  the  part  of  the 
first  board  of  trustees  of  a  mining  corporation  for  a  period  of  nearly  two 
months,  after  the  expiration  of  the  first  six  months  of  the  existence  of  the 
corporation,  to  call  an  election  of  their  successors,  makes  out  a  case  of  neglect 
and  failure  on  their  part  to  perform  their  duty ;  and  in  such  case  they  may 
be  compelled  by  mayidamu*  to  call  an  election  at  the  earliest  practicable 
day. 

Neglect  op  one  Duty  no  Excuse  for  Neglect  of  Another.  Though  the  Act 
of  March  10,  1865,  for  the  formation  of  corporations  requires  the  first  board 
of  trustees,  whose  term  is  fixed  at  six  months,  to  fix  the  time  of  election  of 
their  successors  by  a  by-law,  the  omission  to  adopt  such  a  by-law  is  no 
excuse  for  their  failure  to  call  the  election,  or  any  reason  why  a  mandamtit 
should  not  issue  compelling  them  to  call  it. 
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Extent  or  Requirements  of  Writ  op  Mandamus.  A  writ  of  mandamtUy 
requiring  a  board  of  trustees  of  a  mining  corporation  to  call  an  election, 
obliges  them  to  take  the  proper  steps  for  such  election  in  the  manner  provided 
by  law. 

Construction  of  Pleading.  A  petition  for  a  mandamus  to  compel  the  calling 
of  a  first  annual  meeting  of  the  stockholders  of  a  mining  corporation  for  the 
election  of  the  second  board  of  trustees  alleged  that  such  meeting  should  hare 
been  held  on  a  certain  day  two  months  before ;  that  it  was  not  called  or  held ; 
that  in  consequence  of  the  failure  to  call  it  the  petitioner  requested  the  in- 
cumbent board  of  trustees,  in  writing,  to  call  such  meeting,  at  as  early  a  day 
as  practicable;  and  that  the  incumbent  board  refused,  and  continued  to 
refuse  to  call  such  meeting,  or  any  meeting,  for  the  election  of  trustees :  ffeld^ 
that  though  as  a  pleading  the  petition  might  have  been  more  explicit  on  the 
point  that  no  election  had  been  held,  it  was  not  so  defective  as  to  warrant  a 
refusal  of  the  writ  on  the  ground  of  a  want  of  a  showing  of  that  fact. 

Annual  Election  of  Trustees  Must  be  Held.  On  an  application  for  a 
*  mandamfu  against  the  first  board  of  trustees  of  a  mining  corporation,  to 
compel  them  to  call  a  meeting  of  the  stockholders  for  the  election  of  a  new 
board  of  trustees,  after  the  first  six  months  had  expired,  the  respondents 
objected  that  after  the  commencement  of  the  proceedings  the  petitioner  and 
others  had  called  a  meeting  of  stockholders,  at  which  they  voted  to  expel  and 
remove  the  first  trustees,  and  appoint  others  to  act  for  the  company,  and  that 
such  action  was  illegal :  ffeld^  no  answer  to  the  petition  for  tnandamtiSy  for 
the  reason  that  if  such  action  was  illegal,  as  claimed,  it  was  void  and  of  no 
effect,  and  if  not  illegal  and  void,  it  did  not  obviate  the  necessity  of  an 
election. 

Substituted  Trustees  Do  Not  Make  New  Board.  Though  all  the  members 
of  a  board  of  trustees  of  a  mining  corporation  be  expelled,  and  others  ap- 
pointed in  their  places,  (as  they  may  be  under  Section  5  of  the  Act  of 
March  10,  1866,  for  the  formation  of  corporations)  the  board  still  remains  the 
old  board,  and  the  annual  election  for  a  new  board  must  be  held  as  provided 
by  law,  the  same  as  if  there  had  been  no  changes. 

Application  to  the  Supreme  Court  for  mandamus.  The  notice 
of  motion  for  the  suit  was  addressed  both  to  the  ^^  Board  of  Trustees^ 
etc./'  and  to  the  trustees,  named  in  the  opinion,  individually. 

C.  J.  Lansing  and  Williams  and  Bixler^  for  Relator. 

No  brief  on  file, 

Mesick  and  Sdelt/j  for  Respondents. 

I. 

A  proceeding  to  procure  a  writ  of  mandamus  is  a  civil  action, 
prosecuted  according  to  the  forms  of  judicial  proceedings,  and  the 
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rules  of  the  Civil  Practice  Act  are  applicable  to  the  pleadings. 
(^People  V.  Supervisors  of  San  Francisco^  27  Cal.  684,  and  cases 
cited ;  Commercial  Bank  of  Albany  v.  Canal  Commissioners^  10 
Wend.  26.) 

The  relator  must  be  deemed  to  have  stated  his  case  as  strongly 
as  it  will  bear,  or  as  the  facts  will  warrant,  and  his  pleading  is  to 
be  taken  most  strongly  against  himself.  (^Green  v.  Covilland^  10 
Cal.  322.) 

It  is  not  enough  that  the  necessary  facts  appear  inferentially 
from  the  affidavit ;  they  must  appear  clearly  and  affirmatively. 
(^State  V.  Elwood^  11  Wisconsin,  17  ;  State  v.  Harvey ^  11  Wiscon- 
sin, 33.) 

n. 

This  action  will  not  lie  against  the  natural  persons  named  as  re- 
spondents, because  as  individuals  they  have  no  authority  to  do  the 
thing  demanded.  The  Board  is  not  liable  to  this  proceeding,  be- 
cause no  demand  was  made  or  notice  served  on  it.     (Angell  &  A. 

on  Cor.,  §§307,  308.) 

III. 

It  does  not  appear  that  the  annual  election  has  not  been  held. 
If  the  election  has  been  held,  no  call  should  be  made  ;  if  it  has  not 
been  held,  a  knowledge  of  this  fact  is  indispensable  to  the  relator's 
case.  For  otherwise  it  does  not  appear  that  the  Board  has  omitted 
the  performance  of  any  duty.  If  such  election  was  held  its  valid- 
ity and  the  title  of  the  persons  elected  as  trustees  cannot  be  tried 
in  this  proceeding.     (5  Texas,  471.) 

IV. 

The  laws  of  the  State  refer  the  matter  of  fixing  the  day  of  elec- 
tion to  the  discretion  and  action  of  the  Board  of  Trustees,  to  be 
done  in  a  by-law.  The  statute  declines  to  fix  the  day,  and  no  by- 
law has  fixed  it  on  the  3d  of  August.  Hence  there  was  no  wrong 
done  by  omitting  to  call  or  hold  the  election  on  that  day.  If  the 
law  of  the  State  had  made  that  the  day  for  the  election,  wherefore 
the  need  of  any  election  on  the  part  of  the  Board  ?  But  there  is 
not  even  an  averment  in  the  petition  on  what  day  the  election  ought 
to  have  been  held.     The  statement  of  the  relator  as  to  what  the 
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advice  of  his  counsel  was,  and  his  own  belief  as  to  the  correctness 
of  that  advice,  cannot  atail  him  as  an  allegation.  And  even  if  it 
be  called  an  allegation,  where  is  the  law  to  support  it  ?  The  stat* 
ute  leaves  the  fixing  of  the  time  to  the  sotind  discretion  of  the 
Board.  The  Court  will  not  say  how  that  discretion  is  to  be  exer- 
cised or  substitute  its  authority  for  that  discretion,  upon  the  facts 

stated  in  this  case. 

V. 

The  facts  set  up  in  the  answer  warrant  a  refusal  of  the  writ.  It 
is  unreasonable  that  the  relator  should  be  heard  all  through  the 
proceeding,  questioning  our  right  to  act,  and  asking  the  Court  to 
compel  us  to  act  as  trustees.  His  questioning  our  right,  we  con- 
tend, upsets  his  claim  to  the  writ.  If  the  proceedings  of  the  relator 
for  expelling  us  be  valid,  then  there  is  no  Board  upon  which  the 
writ  can  be  served,  for  it  does  not  appear  that  any  other  persons 
have  qualified  as  trustees  or  organized  as  a  Board.  And  if  those 
proceedings  of  expulsion  be  not  valid,  still  we  have  the  newly  elected 
trustees,  the  relator  and  others  claiming  to  be  such,  and  thus  invest- 
ing the  cause  with  the  questions  upon  whom  to  serve  the  writ  if  is- 
sued, and  whom  to  punish  in  case  of  disobedience  to  it— K][ue8tions 
which  ought  not  under  the  circumstances  to  be  dealt  with  otherwise 
tiian  by  refusing  the  writ. 

By  the  Court,  Lewis,  C.  J. 

Upon  the  proper  statutory  notice  regularly  served  the  relator  pe- 
titions this  Court  for  a  peremptory  writ  of  mandamus^  commanding 
the  defendants,  who  are  the  trustees  of  the  Lady  Bryan  Company^ 
to  call  and  make  provision  for  a  meeting  of  the  stockholders  of  the 
corporation  for  the  purpose  of  electing  their  successors. 

The  facts  upon  which  the  writ  is  claimed  are  those  substantially 
stated  in  the  petition.  The  Lady  Bryan  Mining  Company  is  a 
corporation,  organized  on  the  3d  day  of  February,  A.  D.  1868,  in 
accordance  with  the  laws  of  the  State  of  Nevada,  for  the  purpose 
of  mining  for  gold  and  silver  in  the  county  of  Storey.  The  certifi- 
cate of  its  incorporation  declares  that  its  capital  stock  shall  be  one 
million  eight  hundred  thousand  dollars,  divided  into  six  thousand 
shares  of  the  par  value  of  three  hundred  dollars ;  that  the  corpora 
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tion  shall  exist  for  the  period  of  fifty  years ;  that  the  number  of 
trustees  to  manage  its  affairs  shall  be  fiv.e,  three  of  yrhom  were 
named  in  the  certificate.  It  is  further  alleged  that  the  relator  is  a 
stockholder  in  this  cdrporation,  owning  upwards  of  one  hundred 
shares  of  its  capital  stock ;  that  John  Rule,  William  T.  O'Neale,  A. 
W.  Baldwin,  George  T.  Gillis,  and  R.  M.  Daggett  are  acting,  or 
assuming  to  act,  as  its  Board  of  Trustees,  and  that  they  are  the 
only  persons  who  are  assuming  or  claiming  to  act  in  that  capacity. 
The  relator  then  states  that  ^'  he  is  advised  by  his  counsel,  ^nd  be- 
lieves the  same  to  be  true,  that  under  the  requirements  of  the  law 
of  the  State,  the  first  annual  meeting  for  the  election  of  a  Board  of 
Trustees  of  said  company  to  manage  its  concerns  for  the  first  year 
then  next  ensuing,  should  have  been  held  on  the  8d  day  of  August, 
A,  D.  1868,  but  he  says  no  such  meeting  was  called  or  held."  It 
is  also  charged  that  the  trustees,  having  so  failed  to  call  a  meeting 
of  the  stockholders,  the  petitioner  served  a  paper,  which  was  ad- 
dressed to  the  "  acting  President,  Secretary,  and  Board  of  Trus- 
tees of  the  Lady  Bryan  Mining  Co.,"  upon  each  member  of  the 
Board,  in  which  he  requested  them  to  make  provision  for  and  call 
such  meeting  at  the  earliest  practicable  day.  But,  it  is  alleged, 
^^  notwithstanding  the  demand  contained  in  said  notice,  the  said 
acting  Board  of  Trustees  have  refused  to  call  a  stockholders'  meet- 
ing as  therein  requested,  or  any  other  meeting  of  stockholders  for 
the  purpose  of  electing  trustees  for  the  ssdd  corporation,  and  do 
still  so  refuse." 

It  is  argued  for  the  relator  that  by  the  incorporation  law  of  this 
State,  the  first  election  of  trustees  under  this  organization  should 
have  been  held  on  or  about  the  3d  day  of  August,  a.d.  1868,  six 
months  after  the  time  the  certificate  of  incorporation  was  filed. 
This  claim  is  predicated  upon  the  language  of  section  two  of  an* 
Act  to  provide  for  the  formation  of  corporations  for  certain  purposes, 
(Laws  of  1865,  page  359)  which  declares  that  the  certificate  of  in- 
corporation shall  state  the  names  and  number  of  trustees,  who  shall 
manage  the  concerns  of  the  company  for  the  first  six  months.  The 
certificate  whereby  this  corporation  was  incorporated  being  filed  in 
the  proper  office  on  the  third  day  of  February,  it  is  argued  that  the 
trustees  named  therein  could  hold  their  office  only  for  six  months, 
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and  so  that  a  meeting  should  have  been  called  for  the  election  of 
their  successors  on  or  about  the  third  day  of  August.  This  section 
dearly  limits  the  term  of  the  trustees  selected  and  named  in  the 
certificate  of  incorporation  to  six  months  from  the  time  of  incorpora- 
tion, and  clearly  at  the  expiration  of  that  time  an  election  should 
have  been  held.  But  section  five  of  the  Act  already  referred  to 
declares  that  the  ^^  annual  election  shall  be  held  at  such  time  and 
place  within  the  State,  and  upon  such  notice  and  in  such  manner 
as  shall  be  directed  by  the  by-laws  of  the  company."  This  lan- 
guage, it  is  urged  for  defendants,  leaves  the  time  of  holding  such 
elections  to  be  determined  by  the  Board  of  Trustees,  who  have  the 
right  to  designate  it  by  the  adoption  of  a  by-law.  The  law  itself, 
it  is  argued,  does  not  fix  the  time,  and  as  it  is  not  alleged  in  the 
petition  that  a  time  has  been  fixed  by  by-law,  it  is  not  shown  that 
the  Board  of  Trustees  have  neglected  any  duty,  and  as  this  writ 
will  only  issue  to  compel  the  performance  of  an  act  which  the  law 
especially  enjoins  as  a  '^  duty  resulting  from  an  office,  trust  or  sta- 
tion," counsel  conclude  that  the  petition  is  defective  in  not  alleging 
the  fact  that  a  day  had  been  fixed  by  by-law  for  holding  the  elec- 
tion, and  upon  that  ground  a  demurrer  is  interposed  to  it.  It  is 
true  that  the  time  of  holding  the  elections  should  be  designated  in 
a  l;>y-law ;  but  the  time  fixed  in  that  way  must  accord  with  the  let- 
ter and  spirit  of  the  Act  of  the  Legislature,  and  the  second  section 
of  that  Act  unmistakably  limits  the  term  of  the  trustees  first  se^ 
lected  to  six  months.  That  time  expired  in  this  case  on  the  3d  day 
of  August,  hence  at  that  time  the  election  should  have  been  held. 
As  it  is  made  the  duty  of  the  trustees,  by  section  four,  to  adopt  all 
necessary  by-laws,  they  should  have  designated  that  day,  or  the 
earliest  practicable  day  thereafter,  as  the  time  for  holding  the  elec- 
tion for  their  successors. 

We  do  not  think  the  language  of  section  five  leaves  the  time  of 
holding  the  elections  absolutely  in  the  discretion  of  the  trustees,  as 
claimed  by  the  learned  counsel  for  the  defendants.  So  far  as  the 
first  election  is  concerned,  it  certainly  does  not.  The  time  when 
that  is  to  be  held  is  fixed  in  the  law  itself,  at  a  period  six  months 
after  the  filing  of  the  certificate  of  incorporation.  This  time  is  un- 
equivocally specified,  and  we  see  nothing  in  the  context  of  the  law 
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to  induce  the  belief  that  the  Legislature  did  not  intend  precisely 
what  it  expressed.  But  the  period  of  six  months  might  expire  on 
the  Sabbath  or  some  holiday  upon  which  the  election  could  not  well 
be  held — hence  it  becomes  necessary  to  designate  some  day,  and 
the  time  of  the  day  when  it  shall  be  held.  That,  the  trustees  have 
the  right  to  do  by  by-law,  and  this  is  the  extent  of  the  authority 
given  them  in  section  five.  It  is  necessary  that  so  far  they  should 
be  allowed  to  exercise  their  own  discretion  ;  beyond  that  they  are 
controlled  by  the  law  itself.  The  Act  of  the  Legislature  does  not 
require  an  election  to  be  held  at  any  time  not  practicable,  but  when 
it  limits  the  term  of  the  first  trustees  to  six  months,  the  time  of  the 
election  should  be  set  at  as  early  a  day  as  practicable  after  the  ex- 
piration of  that  time.  The  law  does  not  demand  that  which  is  im- 
possible, but  it  exacts  good  faith  and  fair  dealing.  It  was  the  duty, 
then,  of  the  trustees  to  call  an  election  upon  the  third  day  of  Au- 
gust, or  as  soon  thereafter  as  practicable.  It  is,  however,  charged 
in  the  petition  that,  at  the  time  of  its  filing,  which  was  on  the  24th 
day  of  September,  none  had  been  called,  and  it  is  alleged  that  the 
trustees  still  refused  to  make  such  call.  This,  it  seems  to  us,  makes 
out  a  case  for  the  relator.  The  failure  for  a  period  of  nearly  two 
months  after  the  time  designated  in  that  law  to  call  and  provide  for 
an  election,  is  at  least  a  prima  facie  showing  of  neglect  and  fail- 
ure on  the  part  of  the  trustees  to  perform  their  duty.  Whether 
they  had  adopted  a  by-law  regulating  that  matter  or  not,  is  of  no 
consequence  so  far  as  this  question  is  concerned ;  for  if  they  had 
failed  for  this  length  of  time  to  call  the  election,  it  shows  either  that 
the  by-law  is  unreasonable  and  not  in  accordance  with  the  provision 
of  the  legislative  Act,  which  required  an  election  about  the  third 
day  of  August,  or  that  the  by-law  itself  had  been  disregarded.  In 
either  case  a  mandamus  should  issue  to  compel  an  election  at  the 
earliest  practicable  day.  Or  if  no  by-law  had  been  adopted  fixing 
a  day  of  election,  and  that  fact  were  alleged  in  the  petition,  still 
the  failure  to  call  such  election  would  be  no  less  a  neglect  of  duty 
on  the  part  of  the  trustees,  for  it  is  their  duty  to  adopt  such  by- 
law, and  they  cannot  avail  themselves  of  the  failure  to  do  it  as  a 
reason  why  they  should  not  do  another  act  which  the  law  imposes 
upon  them  as  a  duty.     If  the  petition  contained  such  allegation  it 
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would  simplj  show  a  double  neglect  of  duty — that  is,  a  future  to 
call  an  election  and  also  to  adopt  a  by-law,  an  act  which  should 
properly  have  preceded  the  same.  But  such  by-law  may  be  adopted 
at  any  time.  The  want  of  it  is  therefore  no  reason  why  the  writ 
should  not  issue  commanding  the  ti-ustees  to  call  an  election.  In- 
deed the  by-law  is  simply  the  prescription  of  the  time,  place,  and 
manner  in  which  the  election  shall  be  held,  while  the  ultimate  ob- 
ject to  be  attained  is  the  election  itself. 

A  writ,  therefore,  commanding  the  trustees  to  call  an  election, 
accomplishes  all  that  is  necessary,  as  the  law  itself  directs  the  man- 
ner in  which  the  call  shall  be  made — that  is,  by  the  adoption  of  a 
by-law  designating  the  day,  place,  and  manner.  And  the  command 
to  call  an  election  necessarily  includes  the  order  to  do  it  in  the 
manner  provided  by  law.  This  is  somewhat  analogous  to  a  case 
where  the  writ  is  issued  to  a  judicial  tribunal,  commanding  it  to 
proceed  with  the  trial  of  a  cause,  although  it  may  be  indispensably 
necessary  to  perform  many  acts  preliminary  to  the  trial,  and  with- 
out which  no  trial  can  be  had,  such  as  the  opening  of  Court,  or  the 
issuing  of  a  venire  for  a  jury,  and  the  like.  Still  these  are  matters 
which  are  never  considered,  but  the  writ  issues  commanding  the 
Court  to  proceed  with  the  trial,  and  the  law  directs  the  manner  in 
which  it  shall  be  conducted.  Hence  we  conclude  that  the  failure 
to  allege  the  existence  of  a  by-law  does  not  render  the  petition  de- 
fective. 

It  is  also  suggested  that  the  petition  does  not  show  that  an  elec- 
tion has  not  already  been  had.  We  think  otherwise.  It  is  first 
alleged  that  the  first  annual  meeting  should  have  been  held  on  the 
3d  day  of  August ;  that  no  such  meeting  was  called  or  held ;  that 
in  consequence  of  the  failure  of  the  trustees  to  call  it,  the  relator 
requested  the  Board  in  writing  to  call  such  meeting  at  as  early  a 
day  as  practicable ;  that  notwithstanding  such  request  this  Board 
have  refused  to  call  a  meeting,  as  requested,  or  any  other  meeting 
of  the  stockholders  for  the  purpose  of  electing  trustees,  and  do  still 
80  refuse.  Such  is  the  substance  of  the  allegations  upon  this  point. 
Doubtless  they  might  have  been  more  explicit,  but  we  think  the 
fact  that  no  annual  election  had  been  held  at  the  time  the  petition 
was  filed  is  sufficiently  shown  under  the  liberal  rules  of  our  Tractice 


408  SUPREME  COURT  OF  NEVADA,  1868. 


Fla^g  V.  The  Board  of  TrasteeB  of  the  Lady  Bryan  Mining  Company. 

Act,  Section  70  of  which  declares  that  ^'  In  the  construction  of  a 
pleading  for  the  purpose  of  determining  its  effect,  its  allegations 
shall  be  liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties."  And  it  is  conceded  that  the  petition  in  a  pro- 
ceeding of  this  kind  is  to  be  governed  by  the  rules  controlling  the 
pleadings  in  an  ordinary  action.  If,  then,  we  ^ve  its  averments 
this  liberal  construction,  it  can  scarcely  be  claimed  that  it  does  not 
show  that  the  annual  election  which  should  have  been  held  on  or 
about  the  3d  of  August  has  not  been  held.  Although  not  fully  ex- 
plicit upon  this  point,  we  do  not  think  the  petition  so  defective  as  to 
warrant  a  refusal  of  the  writ  upon  that  ground,  at  least  after  the 
defendants  have  answered  over  and  thereby  waived  all  defects  in 
the  manner  of  stating  a  fact. 

The  only  remaining  point  presented  for  consideration  is  raised 
by  an  allegation  in  the  answer  to  this  effect,  that  on  the  fifth  day 
of  October  (which  was  some  time  after  the  institution  of  this  pro- 
ceeding) the  relator  and  other  stockholders  of  the  Lady  Bryan 
Company  assembled  at  the  office  of  the  said  company,  and  as  such 
stockholders  proceeded  to  and  did  vote  to  expel  and  remove  the  old 
trustees,  Rule,  O'Neale,  Baldwin,  Gillis,  and  Daggett,  from  office, 
and  elected  for  their  successors  the  relator  and  four  others,  to  act 
as  trustees  of  the  company.  The  defendants,  however,  deny  the 
right  of  the  stockholders  to  proceed  in  such  manner,  and  do  not 
admit  the  legality  of  the  proceeding,  or  that  it  is  binding  upon 
them. 

But  this  proceeding,  in  our  opinion,  constitutes  no  objection  to 
the  issuance  of  the  writ  in  this  case,  for  two  reasons.  1st.  Because 
the  defendants  themselves  claim  that  the  action  of  the  stockholders 
removing  them  was  illegal,  and  hence  that  they  are  still  the  legal 
Board.  Such  being  the  case,  the  allegation  of  the  answer  only 
shows  that  the  stockholders  did  an  act  which  effected  nothing,  be- 
ing entirely  nugatory  and  void.  We  do  not  think  that  the  defend- 
ants ought  to  be  allowed  to  avail  themselves  of  this  proceeding  by 
the  stockholders  as  a  defence  while  they  deny  its  legality,  and 
claim,  notwitstanding,  to  be  the  legal  trustees.  2d.  Even  admit- 
ting the  removal  to  be  valid,  still  that  does  not  obviate  the  necessity 
for  an  election.     This  action  of  the  stockholders  is  a  special  pro- 
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ceeding,  irhich  is  authorized  under  certain  circumstances  by  section 
five  of  the  incorporation  law  of  this  State,  which  declares  that  '^  it 
shall  be  competent  at  any  time  for  two-thirds  of  the  stockholders  of 
any  corporation,  organized  under  this  Act,  to  expel  any  trustee 
from  office  and  to  elect  another  to  succped  him."  Although  under 
the  authority  of  this  provision  all  the  members  of  a  Board  be  ex- 
pelled from  office,  still  that  should  not  interfere  with  the  annual 
election.  If  any  one  or  all  of  the  trustees  be  expelled  in  accord- 
ance with  this  section  only  a  day  preceding  the  annual  election,  the 
election  must  still  be  held.  If  the  expulsion  be  valid,  the  individu- 
als only  are  changed,  the  Board  continues,  and  the  answer  in  this 
case  does  not  show  that  there  is  not  the  same  necessity  for  issu- 
ing the  writ  to  the  new  Board  as  to  the  old,  and  without  such 
showing  we  are  unable  to  see  how  any  change  of  the  individuals 
composing  the  Board  can  affect  the  relator's  right  in  this  proceed- 
ing. 

Entertaining  these  views  of  this  question  it  is  unnecessary  to  de- 
clBe  whether  the  expulsion  of  the  old  trustees  was  a  legal  proceed- 
ing or  not.  The  defendants  deny  its  legality,  and  so  render  that 
fact  unavailing  as  a  matter  of  defense  to  themselves  in  this  proceed- 
ing ;  for  if  it  were  illegal  and  void,  they  still  constitute  the  legal 
Board  of  Trustees,  and  to  them  the  writ  should  issue. 

The  mandamus  must  issue  commanding  the  Board  forthwith  to 
give  notice  of  an  election  to  be  held  upon  some  day  within  two 
weeks  from  the  time  the  writ  is  issued. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 

27 
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THE  STATE  OF  NEVADA,  Respondent,  v.  GEORGE 

NEWTON,  Appellant. 

IiiTENT  TO  MuRDKR — UsE  OY  Dkadly  Weapon.  An  intent  to  murder  cannot 
be  conclusively  inferred  from  the  mere  use  of  a  deadly  weapon ;  and  an  instruo> 
tion  to  the  jury  to  that  effect  in  a  murder  trial,  is  error. 

Presumptions  from  Use  op  Deadly  Weapon.  When  a  deadly  weapon  is 
used  in  a  manner  likely  to  occasion  the  death  of  another,  and  death  Is  the  re- 
sult, the  presumptions  are  that  the  person  using  it  intended  to  kill,  and  that 
such  intent  is  a  malicious  one,  but  neither  presumption  is  conclusive. 

Intent  to  Kill — When  Essential  to  Constitute  Murder.  An  intent  to  take 
life  is  an  essential  element  in  the  constitution  of  murder  in  the  first  degree,  ex- 
cept where  it  is  committed  in  the  perpetration  or  attempt  to  perpetrate  arson, 
rape,  robbery,  or  burglary. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
Lyon  County. 

• 

Defendant  was  indicted  for  the  murder  of  Charles  Watson,  com- 
mitted on  or  about  April  9th,  1868,  in  Lyon  County,  by  stabbing 
him  with  a  pocket  knife,  by  means  whereof  he  then  and  there  died. 
The  cause  was  tried  in  May,  1868,  and  resulted  in  a  conviction  for 
the  crime  of  murder  in  the  first  degree. 

A  number  of  points  were  raised  and  discussed  by  counsel,  which 
it  is  unnecessary  to  notice  for  the  reason  that  only  one  was  passed 
upon  by  the  Supreme  Court,  which  is  fully  set  forth  in  the  opinion. 

F.  S,  Kennedy^  for  Appellant. 

The  instruction  given  by  the  Court  below  to  the  jury,  that  "  the 
intent  to  murder  is  conclusively  inferred  from  the  use  of  a  deadly 
weapon,"  would  deny  a  man  the  right  of  using  any  weapon  by 
which  death  could  be  inflicted  either  in  defense  of  his  own  life,  his 
property,  or  his  family.  The  result  would  be  that  if  in  any  case 
he  used  a  deadly  weapon  and  killed  a  person,  no  evidence  of  any 
kind  would  be  admissible  to  rebut  the  presumption  that  he  intended 
to  commit  murder,  for  the  presumption  would  be  conclusion.  The 
Court  might  as  well  have  charged  the  jury  that  "  the  intent  to  mur- 
der being  conclusively  inferred  from  the  use  of  a  deadly  weapon, 
and  it  having  been  proved  and  admitted  that  George  Newton  killed 
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Charles  Watson,  now  if  he  did  this  ivith  a  deadly  weapon,  he  is 
guiltj  of  murder,  and  you  will  state  in  your  verdict  the  degree." 
We  care  not  how  many  instructions  were  given  conflicting  with  this 
or  which  might  explain  it,  this  plain  instruction  was  given,  and  it  is 
clearly  not  the  law. 

Wm.  M.  GateSj  District  Attorney  of  Lyon  County,  for  Respond- 
ent. 

There  was  no  error  in  giving  the  instruction  complained  of. 
(1  Greenleaf  on  Evidence,  Sec.  18 ;  2  Bishop  on  Crim.  Law,  Sees. 
710,  725  ;  Whar.  Am.  Law  of  Horn.  385 ;  1  Russ.  on  Crimes,  658, 
660.) 

By  the  Court,  Lbwis,  C.  J. 

Among  the  instructions  given  to  the*  jury  in  this  case,  at  the 
request  of  the  prosecution,  we  find  the  following :  ^'  A  man  is  ' 
presumed  to  intend  the  natural  and  probable  consequences  of  his 
own  acts  ;  so  the  intent  to  murder  is  conclusively  inferred  from  the 
use  of  a  deadly  weapon."  Murder  is  a  word  of  technical  signifi- 
cation, meaning  not  only  the  killing  of  a  human  being,  but  the 
perpetration  of  it  in  a  particular  way ;  that  is,  with  malice  afore- 
thought. 

If,  therefore,  the  intent  to  murder  be  conclusively  established  or 
inferred  from  the  use  of  a  deadly  weapon  by  the  person  killing, 
proof  by  the  prosecution  that  the  prisoner  took  the  life  of  his  victim 
with  such  weapon  would,  under  almost  any  state  of  case,  authorize 
a  conviction  of  murder,  and  preclude  all  evidence  on  the  part  of 
the  defen^^nt  to  reduce  the  crime  to  manslaughter  or  to  show  a 
justification ;  for  if  the  killing  be  committed  with  malice  prepense, 
no  provocation  can  reduce  the  crime  to  manslaughter.  Hence,  in 
all  cases  of  killing  with  a  deadly  weapon,  the  prisoner  would  cer- 
tainly be  precluded  from  availing  himself  of  any  circumstances 
tending  to  reduce  the  crime,  or  even  to  show  himself  justified  in 
the  killing. 

The  law,  it  is  true,  very^  properly  presumes  that  all  rational  i 
beings  intend  the  natural  and  probable  consequences  of  their  acts.  1 
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Hence,  when  a  deadly  weapon  is  used  bj  a  person  in  a  manner 
likelj  to  occasion'  the  death  of  another,  and  death  is  in  fact  the 
result,  the  presumption  is  that  the  person  so  using  the  weapon 
intended  to  kill ;  and  the  Courts  generally  hold  that  malice  is  also 
to  be  presumed  in  such  case,  but  neither  presumption  is  by  any 
means  conclusive,  and  most  assuredly  is  it  not,  unless  the  weapon 
be  used  in  a  manner  likely  to  produce  death. 

In  cases  of  homicide  per  infortuniam^  occasioned  by  a  deadly 
weapon,  if  the  inference  of  an  intent  to  kill  be  conclusive,  the 
defendant  would  not  be  allowed  to  overcome  such  inference  by 
proof  that  the  killing  was  accidental.  For  example  :  If  a  man, 
in  hunting,  accidentally  kill  a  person  concealed,  this  is  by  the  law 
deemed  excusable  homicide ;  but  if  the  law  be  correctly  stated  in 
this  instruction,  the  defendant  in  such  case  would  not  be  allowed  to 
show  the  killing  to  have  been  accidental. 

Happily,  however,  the  law,  which  is  the  embodiment  of  reason, 
is  not  marred  by  any  rule  so  shocking  to  every  sense  of  justice  and 
propriety.  In  our  judgment,  the  mere  use  of  a  deadly  weapon 
does  not  in  any  case  make  the  inference  of  an  intent  to  kill  conclu- 
sive. The  instruction,  therefore,  misstates  the  law,  and  the  giving 
of  it  was,  under  the  circumstances  of  this  case,  calculated  to  mis- 
lead the  jury  to  the  prejudice  of  the  defendant. 

The  prisoner,  who,  by  the  law  of  this  State,  is  allowed  to  testify 
for  himself,  swore  on  the  trial  that  he  had  no  intention  whatever  of 
taking  the  life  of  the  deceased,  and  did  not  know  until  after  the 
struggle  had  ceased  that  the  deceased  was  seriously  wounded. 
If  the  jury  believed  this  testimony  and  were  permitted  to  act  on 
it,  the  conviction  would  certainly  not  have  been  for  murder  in  the 
first  degree.  For  the  intent  to  take  life  is  an  essential  element  in 
the  constitution  of  murder  in  that  degree,  except  when  it  is  com- 
mitted in  the  perpetration  or  attempt  to  perpetrate  arson,  rape, 
robbery,  or  burglary.  As,  however,  the  jury  were  instructed  that 
the  use  of  a  deadly  weapon  made  the  inference  of  an  intent  to  kill 
conclusive,  the  defendant's  testimony  could  not  be  considered  by 
them. 

Judgment  reversed. 
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THE    STATE    OF    NEVADA,  Rbspondbnt,   v.   JOHN   R. 

DARLING,  Appellant. 

Maknkr  of  Carrtino  up  alleged  Errors  on  Appeal.  Alleged  errors  in  a 
charge  or  instruction  can  only  be  brought  to  the  attention  of  the  Supreme 
Court  in  one  of  three  ways :  either  by  being  embodied  in  a  bill  of  exceptions, 
or  in  a  settled  statement,  or  endorsed  by  the  judge  as  provided  by  Section  426 
of  the  Practice  Act ;  and  unless  presented  in  one  of  these  ways,  the  Supreme 
Court  will  not  notice  them. 

Appeal  from  the  District  Court  of  the  first  Judicial  District, 
Storey  County. 

The  defendant  was  indicted  in  June,  1866,  for  the  crime  of 
robbery  committed  against  Patrick  McCauley,  at  Virginia  City,  on 
May  25, 1866 ;  and  upon  his  trial  was  convicted,  and  afterwards 
sentenced  to  imprisonment  at  hard  labor  in  the  State  Prison  for  the 
term  of  fourteen  years. 

The  appeal  was  taken  from  the  judgment.  The  transcript  con- 
tained what  purported  t6  have  been  the  charge  of  the  Court  below 
to  the  jury ;  but  there  was  nothing  to  authenticate  it  except  the 
endorsement  of  the  clerk  that  it  had  been  filed,  and  the  certificate 
of  the  clerk  to  the  transcript  that  it  contained  among  other  things 
full  and  correct  copies  of  the  '^  Instructions  of  Court "  in  the  cause 
on  file  in  his  office. 

Aldrich  and  De  Long  and  David  JE,  Bailey^  for  Appellant, 
urged  that  the  defendant  had  been  put  upon  his  trial  without 
proper  preparation,  and  defended  solely  by  counsel  appointed  by 
the  Court,  and  that  so  little  attention  had  been  paid  to  the  case 
that  no  bill  of  exceptions  or  statement  had  been  made.  They 
claimed,  however,  that  there  were  flagrant  errors  in  the  charge  of 
the  Court  below  to  the  jury,  &nd  that  a  new  trial  should  be 
awarded  on  account  of  them. 

Robert  M.  Clarke,  Attorney  General,  for  Respondent. 

There  is  nothing  to  show  that  the  instructions  contained  in  the 
record  were  ever  given  by  the  Court  below  to  the  jury.     They  are 
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authenticated  not  at  all ;  neither  marked  ''  given,"  signed  or 
endorsed  by  the  Judge,  nor  contained  in  a  bill  of  exceptions  or 
statement. 

"  The  appellate  Court  will  not  reverse  alleged  errors  in  instruc- 
tions of  the  Court,  unless  embodied  in  a  bill  of  exceptions,  or  there 
is  an  endorsement  thereon  signed  bj  the  Judge,  showing  the  acdon 
of  the  Court  thereon."     (Practice  Act,  Sec.  426;   People  v. 

Thompson,  28  Cal.  215.) 

* 
By  the  Court,  Lewis,  C.  J. 

The  errors  assigned  in  this  case  are  confined  to  what  is  claimed 
to  be  the  charge  given  by  the  Court  below  to  the  jury.  But  this 
Court  has  no  authentic  information  that  such  charge  was  in  fact 
given,  as  it  is  not  embodied  in  a  bill  of  exceptions,  settled  state- 
ment, nor  endorsed  by  the  Judge  as  required  by  Section  426  of  the 
Practice  Act.  Errors  in  the  charge  or  instructions  can  only  be 
brought  to  the  attention  of  the  appellate  Court  in  one  of  these 
ways. 

No  error  which  this  Court  can  notice  appearing  in  the  record, 
the  judgment  must  be  affirmed. 


LADY  BRYAN  GOLD  AND  SILVER  MINING  COMPANY, 
Appellants,  v.  LADY  BRYAN  MINING  COMPANY  et 
als.<f  Respondents. 

No  Injunction  on  Complaint  Alone  When  fullt  Denied  by  Answer.  As 
a  general  rule,  an  injunction  will  not  be  granted  upon  a  pleading  alone,  whose 
material  averments  are  denied  by  the  pleading  of  the  opposite  party. 

Practice  as  to  Injunctions.  Under  Section  1 1 1  of  the  Practice  Act,  as  amended 
in  1864,  (Statutes  of  18A4,  75)  an  injunction  can  only  be  granted  after  notice, 
or  after  an  order  to  show  cause ;  and  an  order  refusing  an  injunction  will  not 
be  disturbed  on  appeal,  if  the  record  does  not  show  such  notice  or  order  to 
show  cause. 

Appellant  Must  Show  Error  Affirm atitelt.  An  appellant,  to  entitle  himself 
to  a  reversal  of  the  order  or  judgment  complained  of,  must  make  such  an 
affirmative  showing  as  will  negative  at  least  the  probability  of  the  correctness 
of  such  order  or  judgment. 
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Practice  as  to  Restraining  Orders.  Under  Section  111  of  the  Practice  Act^ 
as  amended  In  1 864,  a  temporary  restraining  order,  to  continue  during  the 
pendency  of  the  application  for  an  injunction,  may  be  granted  without  notice 
or  order  to  show  cause ;  but  it  seems  that  an  appeal  is  authorized  only  from 
an  order  granting  or  refusing  an  injunction  properly  so  called. 

Appeal  from  the  Disfcrict  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  brought  against  the  Lady  Bryan  Mining 
Company,  A.  W.  Baldwin,  John  Rule,  and  William  T.  O'Neale, 
for  the  possession  of  certain  mining  grounds  in  the  Flowery  Mining 
District  in  Storey  County,  and  for  an  injunction  to  restrain  the 
defendant  from  working  or  interfering  with  the  same. 

Quint  and  Hardy ^  for  Appellant. 

Mesick  and  Seely,  for  Respondents. 

By  the  Court,  Lewis,  C.  J. 

This  is  an  appeal  from  an  order  refusing  an  injunction.  The 
record  presented  to  us  is  made  up  of  the  summons,  complaint, 
answer,  order  denying  the  injunction,  and  the  notice  of  appeal,  and 
upon  it  only  one  question  is  submitted  for  determination,  that  is. 
Whether  the  Court  below  erred  in  refusing  the  injunction  upon  the 
bill  and  answer  ?  We  conclude  unhesitatingly  that  it  did  not. 
The  complaint  probably  makes  out  a  case  entitling  the  plaintiff  to 
the  issuance  of  the  writ,  but  all  its  material  allegations  are  denied 
by  the  sworn  answer  of  the  defendants.  Such  being  the  case  the 
writ  was  properly  refused,  for  as  a  general  rule  it  is  not  granted 
upon  a  pleading  alone,  whose  material  averments  are  denied  by  the 
pleading  of  the  opposite  party.  (Billiard  on  Injunction,  Sec.  37  ; 
Gardner  v.  Perkins^  9  Cal.  553.)  There  are  exceptions  to  this 
rule,  it  is  true,  but  no  special  reason  is  given  or  appears  why  an 
exception  should  be  made  in  this  case. 

There  is  also  another  reason  why  this  order  appealed  from  should 
not  be  reversed.  Section  6,  page  75,  Laws  of  1864,  declares  that 
no  injunction  shall  be  granted  unless  after  notice,  or  after  an  order 
to  show  cause.     The  record  in  this  case  does  not  show  that  this 
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requirement  of  the  law  was  complied  with  by  the  appellant,  nor 
does  it  appear  that  it  Avas  n6t  because  of  a  failure  in  that  respect 
that  the  writ  was  refused.  If  the  notice  was  not  given,  and  no 
order  to  show  cause  had  been  made,  the  Court  could  not  properly 
have  granted  the  relief  sought.  As  it  is  not  shown  that  either  was 
done,  the  order  denying  the  injunction  cannot  be  disturbed,  for  it 
may  have  been  upon  that  ground  alone  that  it  was  refused.  To 
entitle  himself  to  a  reversal  of  an  order  or  judgment  of  a  lower 
Court,  the  appellant  must  always  make  such  an  affirmative  showing 
in  the  appellate  Court  as  will  negative  at  least  the  probability  of 
the  correctness  of  such  order  or  judgment,  for  that  presumption  is 
in  favor  of  its  regularity. 

The  section  of  the  Act  already  referred  to  authorizes  the  issuance 
of  what  is  called  a  temporary  restraining  order,  to  continue  during 
the  pendency  of  the  application  for  the  injunction,  without  previous 
notice,  or  an  order  to  show  cause,  but  it  is  only  from  the  order 
refusing  or  granting  the  latter  that  an  appeal  seems  to  be  author- 
ized. Such  is  the  character  of  the  order  appealed  from  in  this 
case,  hence  the  notice  or  order  to  show  cause  should  necessarily 
have  preceded  the  granting  of  the  writ. 

The  order  must  be  affirmed. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 


WILLIAM  SHARON,  Appellant,  v.  PETER  DAVIDSON, 

Respondent. 

Prior  Possession — Question  of  Fact.  In  ejectment  for  land,  on  the  ground 
of  prior  possession,  if  there  is  some  evidence  tending  to  prove  acts  of  appro- 
priate domain,  its  sufficiency  is  a  question  of  fact  for  the  jury,  and  not  one  of 
law  for  the  court  to  decide. 

Insufficiency  of  Evidence — Nonsuit.  In  ejectment  based  on  prior  possession, 
it  is  error  to  grant  a  nonsuit  on  the  ground  of  insufficiency  of  the  evidence  to 
show  prior  possession,  where  there  is  some  evidence  tending  to  show  such 
prior  possession. 

Evidence— ^Debds  Made  Prior  to  Statute  of  Conveyances.  A  deed  made 
prior  to  the  Act  of  November  6,  1861,  concerning  conveyances,  but  acknowl- 
edged as  provided  therein,  is  admissible  in  evidence,  such  acknowledgment 
being  competent />rtmayaei>  proof  of  its  execution. 
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One  Tenant  in  Common  mat  Recover  Entire  Propertt  from  a  Stranger. 
A  tenant  in  common  of  real  estate  may  recover  the  entire  common  property 
in  ejectment  as  against  a  stranger. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dbtrict, 
Washoe  County. 

This  was  an  action  of  ejectment  brought  to  recover  one  hundred 
and  sixty  acres  of  land,  commonly  called  the  "  Chapin  Tract,"  on 
Steamboat  or  Galena  Creek,  in  Washoe  County,  and  sixteen 
thousand  dollars  damages  for  detention  thereof  and  waste. 

The  deeds  referred  to  in  the  opinion  were : 

First — Deed  from  William  F.  Bryant  and  others  to  Samuel  A. 
Chapin,  dated  July  26, 1860,  acknowledged  July  27, 1860,  before 
Lucien  Herman,  United  States  Commissioner  for  the  Second  Judi- 
cial District  of  Utah  Territory ;  and  afterwards  on  April  4,  1863, 
roacknowledged  by  Lucien  Herman,  as  witnessed  before  George  E. 
Brickett.  Notary  Public  in  Storey  County. 

Second — Deed  from  Annis  Merrill  and  others  to  Samuel  A. 
Chapin  and  George  N.  Houston,  dated  September  24,  1860, 
acknowledged  September  24,  1860,  before  Clinton  Palmer,  as 
Notary  Public,  in  the  City  and  County  of  San  Francisco,  Califor- 
nia, and  also  as  United  States  Commissioner  for  Utah  Territory, 
resident  in  San  Francisco,  California. 

Third — Deed  from  Redick  McKee  and  George  Gilmore  to 
Samuel  A.  Chapin  and  George  W.  Houston,  dated  October  30, 
1860,  acknowledged  by  Redick  McKee,  November  6, 1860,  before 
Leander  Quint,  Notary  Public  in  Tuolumne  County,  California, 
and  by  George  Gilmore,  November  21,  1860,  before  Clinton 
Palmer,  Notary  Public,  in  the  City  and  County  of  San  Francisco, 
California. 

Fourth — Deed  from  Samuel  A.  Chapin  to  James  P.  Flint  and 
others,  Trustees  of  the  Sierra  Lumber  and  Mining  Company  of 
Washoe,  dated  October  80,  1860,  acknowledged  the  same  day 
before  Clinton  Palmer,  as  United  States  Commissioner  for  Utah 
Territory,  resident  in  San  Francisco,  California;  and  again  on 
November  l3,  1860,  before  T.  A.  Waterman,  Justice  of  the 
Peace,  in  Carson  County,  Utah  Territory. 
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The  official  characters  of  Clinton  Pahner  and  Leander  Quint, 

i  

as  Notaries  Public,  were  certified  to  by  the  County  Clerks  of  their 
counties. 

JE.  TF.  Hillyer^  for  Appellant. 

I. 

The  testimony  excluded  touching  the  acts  done,  was  material  and 
relevant.  (1  Greenleaf  Ev.  Sec.  51,  (a)  53,  a;  1  Wallace,  359  ; 
Plume  V.  Seward^  4  Cal.  94 ;  Mintum  v.  Burr^  16  Cal.  107.) 

11. 

The  deeds  should  have  been  admitted.     (Brightly's  Digest,  94, 

167,  705 ;  Statutes  of  1861, 15,  16,  Sees.  29,  39  ;  Mott  v.  Smith, 

16  Cal.  551 ;  St.  John  v.  Crase^  5  Hill,  573  ;  Truman  v.  Cameron, 

24  Wend.  87  ;  Morris  v.  Walworth,  17  Wend.  103 ;  1  Greenleaf 

Ev.  Sec.  572 ;  Stevens  v.  Irtvin,  12  Cal.  308  ;  Smith  v.  Brannan, 

13  Cal.  115.) 

III. 

Province  of  Judge  as  to  determining  sufficiency  of  evidence.    (1 

Greenleaf  Ev.  Sec.  49 ;  1  Starkie  Ev.  414  et  seq, ;  Ringgold  v. 

Havens,  1  Cal.  108  ;  Plume  v.  Seward,  4  Cal.  95,  97  ;  Be  Eo  v. 

Cordes,  4  Cal.  117  ;   Cravens  v.  Bewey,  13  Cal.  40  ;  Mintum  v. 

Burr,  16  Cal.  107 ;  Kelly  v.  Kelly,  3  Barb.  419 ;  Labar  v.  Kojh 

tin,  4  Conn.  547  ;  Schucharb  v.  AUen,  1  Wallace,  259 ;  Staininger 

V.  Andrews,  ante,  p.  59  ;  Famber  v.  Houston,  1  Nev.  469  ;  Payne 

^  BefVey  v.  Treadwell,  16  Cal.  243 ;  Practice  Act,  Sees.  145, 

155.) 

IV. 

One  tenant  in  common  may  recover  the  whole  premises.  (2 
Greenleaf  Ev.  Sec.  317  ;  3  Bibb,  304 ;  1  Bibb,  510 ;  4  Bibb,  358 ; 
2  Pick.  387  ;  3  Pick.  51 ;  9  Pick.  259  ;  2  Caines,  169 ;  12  John- 
son, 185 ;  Treat  v.  Riley,  S.  C.  Cal.  Ap.  Term,  1868.) 

H  B.  Cossitt,  and  Wallace  and  Flock,  for  Respondent. 

I. 

Mr.  Chapin  located  this  tract  in  the  name  of  some  forty  residents 
of  San  Francisco,  Virginia,  and  New  York  cities,  none  of  whom 
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were  ever  on  or  ever  saw  any  portion  of  it.  From  these  parties 
plaintiff  deraigns  title,  and  attempted  to  introduce  their  several 
deeds  of  conveyance,  which  were  rightfully  ruled  out  by  the  Court, 
for  the  reasons  that — 

1.  They  were  made,  prior  to  the  organization  of  the  State  of  Ne- 
vada. 

2.  Not  having  been  acknowledged  by  any  oflScer  recognized  by 
the  Territory  or  State  of  Nevada,  as  proof  of  such  acknowledg- 
ments, recourse  should  have  been  had  to  the  common  law  mode  of 
proof;  but  the  testimony  of  the  subscribing  witnesses  was  not  pro- 
duced. 

II. 

The  nonsuit  was  properly  granted,  for  the  reason  that  there  was 
not  sufficient  evidence  to  show  a  distinct  marking  of  the  boundaries 
of  the  tract,  nor  any  actual  occupation  within  the  boundaries. 
(^McFarland  v.  Culhertson^  2  Nev.  282.) 

By  the  Court,  Whitman,  J. 

Plaintiff  appeals  from  a  judgment  of  nonsuit  rendered  against 
him  in  the  District  Court  of  the  Third  Judicial  District. 

The  action  was  to  recover  certain  real  property  (timber  land)  and 
damages.  Peter  Davidson,  the  only  defendant  served,  answered, 
claiming  title.  The  following  reasons  were  assigned  for  the  judg- 
ment :  First.  "  That  the  original  marking  of  the  lines  of  the  Chapin 
tract  and  sufficient  defining  of  the  boundaries  of  said  traet  by  the 
parties  locating  the  same,  is  not  so  shown  by  the  testimony  adduced 
as  to  make  a  prima  facie  case."  Second.  "  That  it  is  not  shown 
by  the  evidence  that  the  plaintiff  is  the  owner  of  the  legal  title  of 
the  parties  who  originally  entered  into  possession  by  their  cotenant 
Chapin  ;  but  on  the  other  hand,  that  the  proof  shows  that  the  inter- 
ests of  the  said  other  cotenants  still  exist,  while  they  do  not  appear 
as  parties  either  plaintiff  or  defendant." 

There  was  evidence  tending  to  prove  a  survey,  a  marking  of 
lines  by  blazing  and  felling  trees,  building  a  mill  and  other  houses, 
cutting  timber  and  wood,  and  other  acts  of  appropriate  dominion. 
Whether  this  was  sufficient  to  establish  plaintiff's  claim  was  for  the 
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jury,  not  the  Court,  to  decide.  (^Staininger  v.  Andrew%^  ante,  p. 
69.) 

Several  deeds,  purporting  to  convey  the  remainder  of  the  orig- 
inal title  to  plaintiff,  were  excluded  upon  the  ground  that  there  was 
no  proof  of  their  execution,  as  they  were  made  before  the  passage 
of  the  "  Act  concerning  conveyances,"  approved  November  5th, 
1861,  but  acknowledged  as  provided  therein.  Under  a  similar 
statute,  the  Supreme  Court  of  California  decided  such  acknowledg- 
ment competent  j[?ri7wa  facie  proof  of  execution.  QOlark  v.  ZV<3y, 
20  Cal.  219.)  It  undoubtedly  is.  The  error  of  excluding  these 
deeds  probably  created  the  second  ground  of  nonsuit ;  but  if  not, 
one  tenant  in  common  may  recover  the  entire  common  property  as 
against  a  stranger.  The  nonsuit  was  improperly  granted  upon 
either  ground. 

The  judgment  is  reversed,  and  cause  remanded. 


HORATIO  S.  MASON  et  al,  Respondbnts,  v.  T.  W.  HACK- 
ETT, Appellant. 

Partnership  Liability  of  Persons  Sharing  in  Profits.  As  a  general  rule, 
every  person  who  shares  in  the  profits  of  a  trade  is  liable  for  its  debts  as  a 
partner ;  but  the  mere  receipt  by  a  person  of  a  certain  sum  of  its  money  in 
proportion  to  its  profits  as  compensation  for  his  labor  and  services  in  the  busl- 
nesSf  does  not  render  him  liable  as  a  partner. 

Share  of  Profits  as  Compensation  of  Partnership  Agent.  An  agent  or 
servant  of  a  partnership  may  receive  a  sum  in  compensation  for  his  services  in 
proportion  to  the  profits  of  the  concern,  without  being  liable  as  a  partner,  so 
long  as  he  is  not  held  out  to  the  world  as  a  partner,  nor  does  any  act  sufficient 
to  induce  third  persons  to  believe  him  a  partner. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

This  was  a  suit  by  Horatio  S.  Mason  and  Socrates  Huff,  part- 
ners doing  business  at  Carson,  under  the  firm  name  of  Mason  & 
Huff,  against  R.  Perry  and  T.  W.  Hackett,  of  Ophir,  to  recover 
seventeen  hundred  and  twenty-eight  dollars  and  ninety-six  cents, 
with  interest  thereon,  for  goods,  wares,  and  merchandise  sold  and 
delivered. 
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The  Court  found,  as  conclusions  of  law,  that  Perry  and  Hackett 
were  not  partners  inter  sese;  that  they  were  partners  quoad 
the  world  ;  and  that  Hackett's  participation  in  the  net  profits  of  the 
business  as  a  principal  trader,  which  fact  was  found,  made  him  in 
law  liable  for  the  goods  furnished  during  his  connection  with  the 
business,  and  whilst  he  was  so  participating  in  the  profits,  and 
rendered  judgment  for  the  sum  claimed  in  the  complaint,  with 
interest  thereon,  amounting  in  all  to  eighteen  hundred  and  ninety- 
one  dollars  and  ninety-two  cents  and  costs. 

A.  C.  JSlliSy  for  Appellant. 

I. 

K  the  transaction  or  business  relation  between  Perry  and  Hack- 
ett is  susceptible  of  a  different  interpretation  than  that  of  partner- 
ship, or  if  some  of  the  essential  ingredients  of  a  partnership  are 
wanting,  then  there  is  no  partnership  inter  seae  nor  as  to  third  per- 
sons.    (Story  on  Partnership,  Sec.  30.) 

II. 

If  Hackett  was  to  receive  a  sum  of  money  for  his  services  equal 
to  a  given  proportion  of  the  profits,  as  a  compensation  for  his  ser- 
vices^ or  a  residium  of  the  profits,  or  per  cent,  of  the  profits  beyond 
a  certain  sum,  then  the  law  does  not  imply  a  partnership  as  to  third 
persons.  (^Muzzy  v.  Whitney^  10  Johns.  226  ;  17  Vesey,  404 ; 
Story  on  Part.  Sees.  32  to  49  ;  18  Wendell,  184 ;  6  Metcalf,  82  ; 
3  Kent's  Com.  Sec.  25  and  note ;  3  Comstock,  132  ;  17  Mass. 
197 ;  12  Conn.  70 ;  20  Wend.  702.) 

III. 

Hackett  was  not  to  participate  in  the  profits,  as  profits.  He 
was  simply  to  have  for  his  services  a  sum  of  money  from  Perry,  aa 
a  salary,  over  and  above  his  $100  per  month,  equal  to  one-third  of 
the  profits  above  f  300  per  month.  He  could  in  no  legal  sense  have 
maintained  an  action  of  account  as  a  partner  with  Perry. 

IV. 

If  Hackett  participated  only  in  the  gross  profits j  having  no  inter- 
est in  the  capital  stock,  and  was  not  liable  for  any  losses,  then  he 
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is  not  a  partner  in  the  net  profits  ;  in  other  words,  not  a  partner  in 

the  profits,  as  profils^  and  is  not  liable  to  third  parties.     (6  Pick^ 

836 ;  14  Piqk.  193 ;  2  Black,  235,  998  ;  Collyer  on  Part.  25  to 

44.) 

V. 

There  is  no  pretense  that  Hackett  ever  held  himself  out  as  a 
partner  to  the  world,  or  that  either  of  the  plaintiff  extended  credit 
to  the  firm  on  Hackett's  account ;  on  the  contrary,  neither  of  them 
knew  him,  or  knew  that  he  was  in  any  way  connected  with  the 
business  until  long  after  the  goods  were  sold. 

VI. 

Hackett's  alleged  declarations  to  Mason  and  Rosenstock,  and 
their  attorney,  in  the  conversation  at  Ophir,  amount  to  nothing. 
He  simply  stated  that  he  was  not  a  partner  of  Perry,  not  in  any 
way  interested  in  the  capital  stock,  not  liable  for  any  indebtedness 
of  Perry,  but  was  interested  only  in  the  profits,  or  the  amount  of 
the  profits ;  and  so  he  was  in  the  sense  referred  to ;  that  is,  if  the 
profits  were  large,  his  salary  was  increased  in  that  proportion,  and 
to  that  extent  he  was  interested  in  them. 

VII. 

The  testimony  of  Perry  is  still  stronger  in  Hackett's  favor  than 
Hackett's  own — Perry  treating  this  increase  of  salary,  if  business 
was  prosperous,  purely  as  a  voluntary  donation  on  his  part,  which 
he  might  withhold  at  pleasure. 

Robert  M.  Clarke^  for  Respondents. 

I. 

Add  to  the  declarations  of  Hackett  the  circumstances  of  the  case, 
the  acts  done,  and  the  powers  exercised  by  him  in  and  about  the 
business,  not  as  a  clerk  or  agent,  but  as  a  principal  trader,  and  we 
have  a  clear  case  of  partnership  quoad  the  world.  The  business 
was  conducted  in  the  name  of  R.  Perry  &;  Co.,  the  goods  were  or- 
dered in  the  name  of  R.  Perry  k  Co.  by  Hackett,  not  as  a  clerk 
or  agent,  but  as  a  principal  trader ;  and  he  made  notes  and  bills. 
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signing  the  firm  name  of  R.  Perry  &  Co.,  and  used  the  firm  name 
generally  with  reference  to  business. 

The  exercise  of  these  powers  is  wholly  inconsistent  with  the  idea 
of  a  mere  clerkship  or  agency,  and  can  be  reconciled  upon  no  other 
theory  than  that  of  partnership.  If  Hackett  had  been  a  mere  clerk, 
ordering  goods  for  an  employer,  in  place  of  signing  his  orders  "  R. 
Perry  &  Co.,"  he  should  and  would  have  signed  them  "R.  Perry  & 
Co.,  per  Hackett,  Clerk." 

II. 

Upon  Ilackett's  own  theory,  taking  his  version  of  the  business 
arrangement  as  true  and  conclusive,  he  is  responsible  to  Mason  & 
Huff  for  the  merchandise  in  suit.  Upon  his  own  statement  he  was 
a  participant  in  the  profits  of  the  business.  The  substance  of  his 
testimony  is,  that  he  was  to  have  in  any  event  $100  per  month  for 
his  services,  and  one-third  of  the  excess  of  profits  over  f  300  per 
month.  This  participation  in  the  profits  of  the  business  clearly 
brings  him  within  the  rule  of  liability  to  third  parties  dealing  with 
the  concern.  His  liability  is  to  be  tested  by  the  rule  of  the  com- 
mon law.  (Statutes  of  1861, 1.)  By  the  common  law  the  partici- 
pant of  partnership  profits  is  in  no  instance  exempt  from  liability. 
QWavgh  V.  Carver,  24  Bl.  235  ;  Grace  v.  Smithj  24  Bl.  998; 
Story  on  Part.  Sec.  67  to  60 ;  CoUyer  on  Part.  75  to  83  ;  6  Whar- 
ton, 147 ;  6  Serg.  &  Rawle,  259 ;  7  Ohio'  State,  172 ;  Parsons  on 
Part.  88 ;  3  N.  H.  64 ;  15  Conn.  67 ;  16  Johnson,  39 ;  38  N.  H. 
287 ;  43  Me.  264.) 

The  case  at  bar  falls  within  none  of  the  exceptions  put  by  Jus- 
tice Story — even  he  does  not  attempt  to  engraft  this  upon  the  ad- 
mitted rule  of  the  common  law.  (See  Story  on  Part.  Sec.  32.) 
Tried  by  the  test,  which  counsel  for  appellant  furnishes  forth,  viz, 
Hackett's  right  to  compel  an  accounting  between  himself  and  Perry, 
this  is  an  indubitable  case  of  partnership  quoad  third  persons  deal- 
ing with  the  firm.  Had  Perry  refused  settlement  and  payment  of 
any  sum  in  excess  of  $100,  Hackett  could  have  filed  his  bill,  and 
compelled  a  showing  and  settlement.  In  no  other  way  could  the 
amount  of  profits  or  Hackett's  interest  in  the  profits  be  ascertained. 
As  the  amount  of  profits  was  unascertamed  Hackctt's  demand  was 
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unliquidated,  and  could  only  be  fixed  by  the  parties  or  by  the 
Court.  It  was  wholly  contingent  upon  first,  the  existence  of  prof- 
its, and  Becondly^  the  amount  of  the  profits. 

By  the  Court,  Whitman,  J. 

This  appeal  is  on  the  part  of  defendant  Hackett,  against  whom 
a  judgment  was  rendered  in  the  District  Court  of  the  Second 
Judicial  District,  as  a  copartner  of  defendant  Perry ;  and  a  subse- 
quent order  made  denying  a  new  trial. 

The  only  question  presented  is  as  to  the  correctness  of  the  find- 
ings of  fact  by  the  Court  trying  the  case,  it  being  admitted  that 
its  conclusions  of  law  are  logically  deduced  therefrom.  The  evi- 
dence on  the  part  of  plaintiffs  was  that  they  and  their  assignor, 
J.  Rosenstock,  sold  goods  to  R.  Perry  k  Co.;  that  a  portion  of 
such  goods  was  delivered  upon  written  orders  of  appellant  signed 
R.  Perry  &  Co. ;  that  neither  plaintiffs  nor  their  assignor  were 
aware  at  the  time  of  the  sales  wh6  constituted  the  firm  of  R.  Perry 
&  Co.;  that  neither  of  them  knew  the  defendant  Hackett,  or  sup- 
posed that  he  was  a  member  of  the  firm ;  that  afterward  they,  with 
their  attorney,  held  conversations  with  Hackett,  in  which  he 
declared  that  he  was  a  partner  in  the  profits,  or  was  interested  in 
the  profits,  but  in  no  manner  liable  for  the  debts  of  the  firm. 

Hackett,  testifying  for  himself,  and  on  behalf  of  plaintiffs,  said 
that  he  was  employed  as  the  general  agent  and  manager  of  Perry ; 
that  he  was  instructed  by  Perry  to  sign  the  name  of  R.  Perry  & 
Co.  to  orders  for  goods,  checks,  etc.;  that  he  received  a  salary  of 
one  hundred  dollars  per  month,  and  one-third  of  the  profits  over 
three  hundred  dollars  per  month,  as  further  compensation ;  that  he 
was  liable  to  discharge  at  any  time  ;  furnished  no  capital ;  had  no 
control  over  the  business  save  as  such  agent,  and  no  interest  in  its 
profits  or  losses,  save  as  stated ;  that  his  salary  thus  derived  aver- 
aged from  thirty  to  fifty  dollars  per  month  in  excess  of  the  one 
hundred  dollars,  and  was  therewith  charged  to  himself  and  credited 
to  Perry  on  the  books,  which  were  kept  in  Perry's  name ;  that  the 
sign  of  R.  Perry  &  Co.  was  on  the  store  when  he  first  went  there ; 
and  that  the  business  was  conducted  in  that  firm  name  by  Perry's 
direction ;  that  he  bought  no  goods,  save  in  the  absence  of  Perry. 
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Hackett  is  corroborated  by  Perry,  except  that  the  amounts 
drawn  in  excess  of  the  one  hundred  dollars  were  by  him  considered 
as  donations.  Perry  further  swears,  not  only  that  Hackett  was  not 
his  partner,  but  that  he  never  had  a  partner  in  mercantile  business 
in  the  State  of  Nevada. 

There  is  no  conflict  in  this  testimony.  Hackett's  unsworn  state- 
ments are  simply  amplified  in  his  evidence  ;  thus  the  only  point  for 
consideration  is,  whether  such  participation  in  the  profits  of  Perry's 
business  as  is  disclosed  by  the  evidence  renders  Hackett  liable  to 
plaintiffs  as  a  partner. 

The  general  rule  of  law  would  compel  every  man  who  has  a 
share  in  the  profits  of  a  trade  to  bear  the  losses  as  a  partner ;  but 
it  is  always  proper  to  look  at  the  particular  circumstances  of  the 
case  to  ascertain  whether  such  participation  be  not  merely  a  com- 
pensation for  services,  or  something  other  than  an  interest  in  the 
profits  as  profits.  In  the  language  of  Wilde,  J.:  "  On  this  point 
the  distinction  appears  to  us  to  be  well  established,  that  a  party 
who  participates  in  the  profits  of  a  trade  or  business,  and  has  an 
interest  in  the  profits  as  profits,  is  chargeable  as  a  partner  with 
respect  to  third  persons ;  but  if  he  is  only  entitled  to  receive  a 
certain  sum  of  money  in  proportion  to  a  given  quantum  of  the 
profits,  as  a  compensation  for  his  labor  and  services,  he  is  not 
thereby  liable  to  be  charged  as  a  partner." 

This  doctrine  is  sustained  by  the  weight  of  American  authority. 
(^Denny  et  al.  v.  Cabot  et  al.,  6  Met.  82 ;  Holmes  et  ah  v.  Old 
Colony  R,  JR.  Corporation^  5  Gray,  58 ;  Turner  v.  Bisaellj  14 
Pick.  192 ;  Loomis  v.  Marshall^  12  Conn.  70 ;  Burckle  v.  Eck- 
hartj  3  Comst.  132 ;  Berthold  et  ah.  v.  Qoldsmith^  24  Howard, 
636.) 

The  curious  upon  this  and  other  questions  of  liability  as  part- 
ner will  find  an  able  review  of  the  same,  and  collection  of  authori- 
ties, in  the  American  Law  Review,  October,  1867,  and  January, 
1868. 

With  regard  to  taking  profits  as  compensation  for  services,  the 

writer  says :     '^  Whether  this  compensation  is  fixed  as  so  much 

money,  or  is  to  be  ascertained  in  proportion  to  the  profits,  it  does 

not  cease  to  be  compensation  for  the  sendees  of  an  agent  as  agent, 

28 
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at  least  so  long  as  such  agent  is  neither  held  out  to  the  world  as  a 
partner,  nor  does  any  act  sufficient  to  induce  third  persons  to 
believe  him  an  actual  partner." 

Adopting  this  as  the  correct  rule  by  which  to  test  this  case,  and 
applying  it  to  the  evidence,  there  appears  no  warrant  for  the  find- 
ings of  the  District  Court. 

Its  order  and  judgment  are  therefore  reversed,  and  the  cause 
remanded. 


J.  B.  SCOTT,  Respondent,  v.  JAMES  W.  HAINES  et  aU., 

Appellants. 

New  Trial  not  Authorized  except  roR  Error.  A  verdict  or  other  decision 
cannot  be  set  aside  where  no  irregularity  or  error  whatever  is  shown,  and  the 
verdict  or  decision  is  in  accordance  with  and  justified  by  the  evidence. 

Power  of  Court  over  its  Judgment.  When  a  judgment  has  once  been 
rendered,  the  court  has  no  right  to  set  it  aside,  except  in  case  of  error  in  some 
respect  or  injustice  in  the  result 

No  New  Trial  where  no  Cause  of  Action.  "Where  an  action  was  brought  by 
an  assignee  to  recover  certain  chums  for  work,  labor,  and  services,  and  there 
was  a  judgment  for  defendant ;  and  in  his  statement  on  motion  for  new  trial 
the  plaintilT  showed  that  he  had  failed  to  prove  that  his  assignq^  had  ever 
performed  work,  labor,  or  services,  or  that  any  sum  was  due  to  them  or  him : 
Ileldy  that  the  allownace  of  a  new  trial  upon  any  ground  was  entirely 
unauthorized,  beyond  the  power  of  the  court,  and  erroneous. 

Wrong  Reason  does  not  Vitiate  Correct  Judgment.  A  wrong  reason  for  a 
judgment,  which  is  in  itself  correct,  will  not  vitiate  or  affect  it. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Onnsby  County. 

This  was  an  action  brought  against  James  W.  Haines,  John  B. 
Winters,  Frederick  Shetter,  Thomas  Wells,  and  George  F.  Jones, 
who  were  doing  business  under  the  name  of  "  The  Carson  Flume 
Company,"  to  recover  twelve  hundred  and  forty-one  dollars  and 
forty-three  cents  for  work,  labor,  and  services  performed  by  various 
persons,  assignors  of  the  plwntiff.  The  defendants  Haines,  Win- 
ters, and  Jones  filed  a  joint  answer  taking  issue  on  the  allegations 
of  the  complaint ;  Wells  merely  set  up  that  he  was  not  liable  on 
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account  of  his  having  already  paid  more  than  his  proportion  of  the 
company  debts;  and  there  was  no  appearance  on  the  part  of 
Shetter. 

The  cause  was  tried  before,  and  the  judgment  rendered  by,  the 
Hon.  C.  N.  Harris,  Judge  of  the  Third  Judicial  District,  who  for 
the  time  being  occupied  the  bench.  The  new  trial  was  ordered  by 
the  Judge  of  the  Second  Judicial  District. 

Williams  and  BixUr^  for  Appellants. 

Robert  M,  Clarke^  for  Respondent. 

By  the  Court,  Lewis,  C.  J. 

Section  193  of  the  Practice  Act  provides  that  "  The  former 
verdict  or  other  decision  may  be  vacated  and  a  new  trial  or  re- 
hearing granted,  on  the  application  of  the  party  aggrieved,  for  any 
of  the  following  causes  materially  affecting  the  substantial  rights 
of  such  party  :  First — Irregularity  in  the  proceedings  of  the  Court, 
jury,  or  adverse  party,  or  any  order  of  the  Court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  having  a  fair 
trial.  Second — Misconduct  of  the  jury.  Third — Accident  or 
surprise  which  ordinary  prudence  could  not  have  guarded  against. 
Fourth — Newly  discovered  evidence  material  for  the  party  making 
the  application,  and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  Fifth — Excessive  dam- 
ages, appearing  to  have  been  given  under  the  influence  of  passion 
or  prejudice.  Sixth — Insufficiency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  or  that  it  is  against  law.  Seventh — 
Error  in  law  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application." 

Without  saying  that  this  section  embraces  all  cases  in  which  a 
District  Court  may  grant  a  new  trial,  it  may  be  safely  said  that  a 
verdict  or  other  decision  "  cannot  be  set  aside  where  no  irregularity 
or  error  whatever  is  shown,  and  the  verdict  or  decision  is  in  ac- 
cordance with  and  justified  by  the  evidence.  The  Court  in  such 
case  has  no  more  right  to  set  aside  a  verdict  or  decision  than  it  has 
to  render  a  judgment  without  pursuing  the  forms  prescribed  by 
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law.    Error  in  some  respect,  or  injustice  in  the  result,  alone  author- 
izes an  interference  with  a  judgment  or  decree  once  rendered. 

In  this  case  the  judgment  which  was  in  favor  of  the  defendants, 
was  set  aside  by  the  Court  below,  although  the  statement  made 
out  by  the  plaintiff,  on  his  motion  for  new  trial,  shows  clearly  that 
he  failed  to  make  out  a  case  against  the  defendants,  that  the  eyi- 
dence  entitled  them  to  judgment,  and  it  was  not  claimed  that  any 
error  or  irregularity  occurred  at  the  trial. 

The  action  was  brought  to  recover  the  sum  of  twelve  hundred 
and  forty-one  dollars,  alleged  to  be  due  for  services  and  labor  per- 
formed for  defendants,  by  several  persons  who  assigned  their  de- 
mands to  the  plaintiff.  But  if  the  statement  of  the  case,  as  made 
out  by  the  plaintiff,  be  accepted  as  full  and  correct,  (and  it  must 
be  for  the  purposes  of  this  appeal)  he  failed  entirely  to  prove  that 
any  service  or  labor  was  performed  by  his  assignors,  or  that  any 
sum  of  money  whatever  was  due  to  them  or  himself.  Upon  such 
a  failure  to  make  out  a  case,  the  defendants  were  certainly  entitled 
to  the  judgment  rendered  in  their  favor.  And  as  no  error  is 
claimed  to  have  occurred  at  the  trial  prejudicial  to  the  plaintiff, 
the  Court  below  had  no  authority  to  disturb  it. 

The  judgment,  it  is  true,  does  not  appear  to  have  been  based 
upon  this  ground.  That,  however,  is  of  no  consequence,  as  the 
decision  itself  was  right  and  warranted  by  the  evidence,  for  a 
wrong  reason  will  not  vitiate  or  affect  a  correct  judgment  or 
result. 

The  order  of  the  Court  setting  aside  the  judgment  and  ordering 
a  new  trial  was  erroneous,  and  must  be  reversed  as  to  the  appel- 
lants. As  to  Wells  and  Shetter,  who  neither  took  issue  upon  the 
material  allegations  of  the  complaint,  nor  appealed  to  this  Court, 
it  must  remain  undisturbed. 
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ROBERT  HENDERSON,  Appellant,  v,  CHAS.  S.  COOVER 

et  als,j  Respondents. 

Action  Aoaimst  Guardian  for  Proceeds  of  Real  Estate  Sold.  A  ward,  on 
obtaining  his  majority,  brought  suit  against  his  guardian  and  the  sureties  on 
his  general  bond,  to  recover  moneys  received  by  the  guardian  on  the  sale  of 
the  ward's  real  estate,  and  not  accounted  for :  Meldj  that  the  suit  could  not  be 
maintained  on  the  general  bond,  for  the  reason  that  the  sale  of  real  estate 
was  not  one  of  the  general  duties  of  a  guardian,  and  that  therefore  a  nonsuit 
was  properly  granted. 

GiNSRAL  and  Special  Duties  and  Bonos  of  Guardians.  The  general  duties  of 
a  guardian  do  not  include  the  sale  of  the  ward's  real  estate ;  and  he  has  no 
right  to  sell  such  real  estate  except  upon  special  license  from  the  Probate 
Court ;  and  no  valid  sale  can  take  place  until  a  special  bond  for  the  faithful 
application  of  the  proceeds  is  given ;  and  for  such  faithful  application  the 
sureties  on  the  special  bond  only,  and  not  those  on  the  general  bond,  are 
bound. 

Liability  of  Sureties  on  General  Bond  of  Guardian.  Though  the  general 
bond  of  a  guardian  is  conditioned  for  the  payment  and  delivery  by  him  of 
"  all  the  estate,  moneys,  and  effects  remaining  in  his  hands  or  due  from  him 
on  final  settlement,"  it  does  not  make  the  sureties  responsible  for  the  mis- 
application of  moneys  arising  from  the  sale  of  real  estate,  for  the  reason 
that  the  sale  and  application  of  the  proceeds  of  real  estate  arc  not  general 
duties  of  a  guardian. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opinion. 

J.  S.  Pitzer  and  W.  F.  Anderaoriy  for  Appellant. 

I. 

There  was  no  issue  to  support  the  motion  for  nonsuit.  The 
compliant  alleges  that  the  moneys  were  "  received  (by  Coover) 
on  the  sale  of  the  estate y  etc,^^  not  that  he  made  sale  of  estate. 
The  facts  as  disclosed  by  the  orders  of  Court,  deed,  bond,  resigna- 
tion of  James  Henderson,  etc.,  were  that  the  sale  had  been  conducted 
by  James  Henderson  as  guardian ;  had  been  authorized ;  had  been 
confirmed ;  that  as  a  prerequisite  to  execution  of  deed  of  convey- 
ance James  Henderson  was  required  to  give  bond  in  $12,000; 
and  that  this  he  was  unable  to  give,  and  resigned   the   trust, 
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recommending  0.  S.  Coover,  who  was  then  nominated  by  Robert 
Henderson,  the  ward.  Coover  then  at  once  stepped  into  the  place 
of  James  Henderson,  and  gave  the  bond  in  $12,000,  here  sued 
upon,  and  received  the  money  $5,700.  This  bond  is  for  the  faith- 
ful execution  of  his  trust  as  such  guardian  according  to  law. 

This  action  is  for  money  ^'  received  "  by  him,  and  the  statement 
and  proof  of  the  source  from  which  it  came  or  was  derived  is 
immaterial.  Had  it  been  moneys  in  hand,  coming  as  a  legacy  or 
gift  from  some  one,  it  would  have  made  no  difference  in  the  Uability 
of  the  sureties  ;  in  fact  that  in  order  to  get  the  money  he  put  his 
hand  to  a  conveyance  of  lands,  the  sale  of  which  had  been  ordered 
long  prior,  and  made  by  James  Henderson,  former  guardian,  and 
confirmed  by  the  Court,  cannot  be  permitted  to  affect  the  liability 
of  the  sureties.  It  was  good  as  a  general  bond,  irrespective  of  the 
sale  and  conveyance,  as  it  held  them  the  sureties  of  the  ^^ faithful 
execution  of  the  trust^^  and  this  action  was  to  recover  moneys 
received  by  him,  in  the  course  of  his  said  trust.  (^Taylor  v.  Taylor y 
6  B.  Monroe,  659 ;  1  Metcalf  R.  507 ;  Cook  v.  Boyd,  16  B. 
Monroe,  75 ;  Cavney  v.  Walderiy  16  B.  Monroe,  396.) 

If  this  be  a  good  statutory  bond  it  is  a  good  common  law  bond. 
(^Cooper  et  ah.,  v.  Holler ,  1  J.  J.  Marshall,  359 ;  Hamilton  v. 
CaWy  8  Monroe,  213 ;  Salter  v.  Richardson,  3  Moor.  204 ;  Thomp- 
son V.  Buchanan,  2  J.  J.  Marshall,  418  ;  Carroll  v.  Comet,  2  J. 
J.  Marshall,  199 ;  Bauford  v.  DaUon,  7  Humph.  310 ;  Leggett  v. 
Hunter,  19  N.  Y.  446 ;  People  v.  Norton,  9  N.  Y.) 

II. 

Hitherto  we  have  regarded  the  liability  of  the  sureties  as  dis- 
connected with  the  sale  of  the  estate.  That  they  were  bound  to 
the  extent  of  the  penalty  of  the  bond,  for  any  breach  or  failure  in 
the  performance  of  the  duties  of  the  trust,  we  hold  to  be  true. 
Surely  this  motion  for  a  nonsuit  should  not  have  been  granted 
upon  the  issues  made  by  their  answer,  for  had  they  made  an  issue 
upon  the  allegations  of  the  compliant,  for  receiving  money  upon 
such  sale,  and  apprised  us  of  the  defense  that  they  were  under 
said  bond  not  liable  for  money  had  for  the  sale  and  conveyance  of 
lands,  it  may  be  that  plaintiff  could  have  shown  that  the  sureties 
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were  fully  apprised  that  the  very  object  of  giving  the  bond  was 
to  enable  Coover  to  receive  the  $5,700 ;  in  fact,  that  they  saw 
the  money  at  the  time  they  signed  the  bond,  and  knew  that  it  was 
expressly  to  enable  Coover  to  receive  it  that  they  became  his 
sureties. 

To  authorize  a  nonsuit,  it  must  appear,  admitting  the  testimony 
to  be  true,  and  every  inference  which  is  fairly  deducible  from  it, 
that  the  plaintiff  has  still  failed  to  support  his  claim  under  the 
pleadings.  (^Munsell  v.  Bartlettj  6  J.  J.  Marshall,  22).  It  was 
contended  that  the  sale  made  by  one  guardian,  the  completion  of 
which  by  conveyance  was  devolved  upon  another,  (Coover)  was  not 
a  valid  sale,  because  no  bond  was  given  such  as  was  required  by  the 
statute,  i.e.,  a  special  bond,  to  be  answerable  for  moneys  had  by 
the  trustee  on  making  said  sale.  It  was  contended  that  such  sale 
not  having  been  valid,  that  it  was  the  right  of  the  ward  on  coming 
of  age  to  follow  the  land  into  the  '^  Savage  Mining  Company's," 
(the  purchaser's)  possession,  and  recover  it ;  but  this,  to  say  the 
least,  would  have  worked  a  great  wrong  to  a  company  by  whose 
labor  the  property  has  become  of  more  than  twenty  times  the  value 
it  was  when  sold. 

III. 

The  State  provides  a  Court  and  its  judicial  officers  as  the  only 
mode  by  which  an  infant's  property  can  be  conveyed.  Under  the 
order  of  its  Court  this  property  was  sold,  a  bond  taken  to  secure 
the  infant,  now  before  the  Court,  the  fruits  of  that  sale.  This 
Court  will  stretch  out  its  strong  equitable  arm  to  protect  those 
rights,  which  the  State  forbade  him  to  manage  and  dispose  of 
during  his  minority;  and  will  not  permit  a  surety  to  escape  a 
liability  through  the  loose,  frivolous,  and  subtle  evasions  presented 
here  in  the  pleadings  and  motion  for  nonsuit. 

Aldrich  and  De  Longj  for  Respondents. 

I. 

The  sureties  upon  a  general  guardian's  bond  are  not  liable  for 
the  disposition  of  money  arising  from  the  sale  of  real  estate,  nor 
can  they  be  held  to  account  therefor. 
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The  Act  prescribing  the  duties  of  guardians  (Statutes  of  1861, 
26,  Sec.  37)  shows  clearly  that  it  was  not  the  intention  of  the  law- 
makers to  hold  the  sureties  on  the  general  bond  liable  ;  else  why 
the  additional  bond  ?  The  sureties  on  the  general  bond  execute  it 
with  reference  to  the  law  as  it  exists — ^knowing  that  their  hability 
is  not  extended  to  the  application  of  the  proceeds  of  real  estate, 
and  if  by  neglect  or  oversight  on  the  part  of  the  Court,  the  special 
bond  is  not  required,  this  neglect  may  result  in  misfortune  to  the 
minor ;  but  upon  no  principle  of  justice  can  the  sureties  upon  the 
general  bond  be  called  upon  to  account  to  the  minor.  (^Lyman  y. 
Conkey^  1  Metcalf,  820;  Commonwealth  v.  G-ilson^  8  Watts,  214; 
Beale*8  ExWa,  v.  Commonwealth^  17  Serg.  &  R.  392.) 

n. 

This  is  a  common  law  suit  upon  the  bond,  alleging  breaches  of  its 
conditions ;  and  there  is  no  settlement  shown  before  the  Probate 
Court,  no  balance  found  to  be  due,  and  no  decree  of  that  Court 
upon  which  to  found  such  a  suit.  The  mere  fact  that  the  prayer 
of  the  complaint  calls  for  an  accounting,  is  of  no  importance  ;  its 
averments  are  really  nothing  more  nor  less  than  those  of  an  ordi- 
nary common  law  complaint,  seeking  a  judgment  against  the  prin- 
cipal and  sureties,  and  containing  nothing  to  warrant  the  interfer- 
ence of  a  Court  of  equity.  There  must  first  be  an  accounting  to 
the  Probate  Court,  or  surely  under  the  direction  of  a  Court  of 
equity,  before  a  suit  at  law  can  be  maintained  on  the  bond.  (StiU- 
well  and  Wife  v.  MillSj  19  Johnson,  304 ;  Salisbury  et  als,  v.  Van 
Housm,  3  Hill,  77.) 

By  the  Court,  Lewis,  C.  J. 

Coover  having  been  appointed  guardian  of  the  plaintiff,  gave  the 
general  bond  as  required  by  the  statute,  with  the  defendants 
Grove  Adams  and  Louis  Feusier  as  sureties.  Some  time  before 
his  appointment,  certain  real  estate  belonging  to  the  ward  had  been 
sold,  in  accordance  with  an  order  of  the  Probate  Court,  by  one 
James  Henderson,  who  was  then  the  guardian  of  the  plaintiff;  but 
before  the  conveyance  was  made  or  the  purchase  money  paid,  Hen- 
derson resigned  his  guardianship,  and  the  defendant  Coover  was 
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appointed  to  succeed  him.  The  purchase  monej  for  the  property 
so  sold,  which  amounted  to  fiflj-seven  hundred  dollars,  was  paid  to 
Coover,  and  the  deed  of  conveyance  executed  by  him.  The  com- 
plaint charges  that  only  five  hundred  dollars  of  the  money  thus 
received  has  been  paid  to  the  plaintiff;  that  after  attaining  his 
majority  he  demanded  an  accounting  from  his  guardian,  but  that 
no  account  has  been  rendered ;  and,  it  is  alleged,  that  the  sum 
of  fifty-two  hundred  dollars,  the  balance  of  the  money  received 
from  the  sale  of  the  real  estate,  is  now  held  by  the  defendant 
Coover. 

This  action  is  brought  upon  the  guardian's  general  bond,  and 
judgment  asked  against  the  principal  and  sureties  for  the  sum  of 
fifty-two  hundred  dollars,  with  costs  of  suit.  After  proving  the 
material  allegations  of  his  complaint,  the  plaintiff  was  nonsuited  by 
the  Court  below,  and  judgment  for  costs  rendered  against  him, 
from  which  the  appeal  is  taken. 

In  our  judgment  the  nonsuit  was  properly  granted.  The  action, 
as  we  have  before  mentioned,  is  upon  the  general  bond  of  the 
guardian,  and  the  only  material  facts  proven  were  the  receipt  of 
the  purchase  money  upon  the  sale  of  the  real  estate,  and  the  re- 
fusal by  Coover  to  account  for  it.  But  the  sureties  on  the  general 
bond  of  a  guardian  are  not  under  our  law  responsible  for  the  fail- 
ure by  the  guardian  to  account  for  money  received  from  the  sale 
of  real  estate,  or  its  misapplication  by  him. 

To  sell  the  real  estate  of  wards  for  their  benefit  is  not  included 
in  the  general  duties  of  guardiansi,  nor  have  they  the  right  or  au- 
thority to  do  so  except  upon  obtaining  a  license  from  the  proper 
Court  authorizing  it ;  and  Sec.  32,  p.  260,  Laws  of  1861,  declares 
that  every  guardian  "  authorized  to  sell  real  estate  *  *  *  shall 
before  the  sale  give  bond  to  the  Probate  Judge,  with  sufficient 
security,  to  be  approved  by  such  Probate  Judge,  with  condition  to  sell 
the  same  in  the  manner  prescribed  by  law  for  sales  of  real  estate  by 
executors  and  administrators,  and  to  account  for  and  dispose  of  the 
proceeds  of  the  sale  in  the  manner  provided  by  law."  In  no  cajse 
whatever  can  the  real  estate  be  sold  until  this  bond  is  ^ven. 
When  given,  the  sureties  upon  it  are  very  clearly  responsible  for 
any  misapplication  of  the  money  acquired  by  the  sale  of  such. 
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property,  and  for  the  refusal  by  the  guardian  to  account  for  it, 
because  to  account  for  such  money  is  the  principal  condition  of 
the  bond,  and  the  statute  does  not  in  direct  terms  require  a  condi- 
tion in  the  general  bond  to  account  for  the  proceeds  of  such  sales. 
It  is  true  one  of  the  conditions  of  the  general  bond  is  that  tiie 
guardian  shall  ^'  pay  over  and  deliver  all  the  estate,  moneys,  and 
effects  remaining  in  his  hands  or  due  from  him  on  his  final  settle- 
ment ;"  but  as  that  bond  seems  to  be  given  only  to  secure  the 
faithful  performance  of  the  guardian's  general  duties,  and  a  special 
bond  is  required  to  be  given  to  secure  an  accounting  for  and  proper 
disposition  of  the  money  arising  from  the  sale  of  real  estate,  it  can 
hardly  be  supposed  that  it  was  intended  to  make  the  sureties  on 
the  general  bond  responsible  for  a  misapplication  of  the  money 
arising  from  the  sale  of  real  estate.  With  respect  to  statutory 
provisions  very  similar  to  ours,  the  Supreme  Court  of  Maine,  in 
the  case  of  Williams  v.  Morton^  used  this  language  :  "  It  could 
not  have  been  designed  by  the  Legislature  that  a  bond  given  for 
the  faithful  discharge  of  the  duties  of  guardian,  which,  by  his  let> 
ters  of  guardianship  he  is  bound  to  perform,  should  be  the  security 
for  the  observance  of  the  provisions  of  a  sale  of  real  estate  and 
the  proper  application  of  the  proceeds,  when  the  sale  was  under 
authority  of  a  special  license  only,  and  a  special  bond  is  required, 
that  the  duties  to  be  done  under  that  license  as  the  law  prescribes, 
shall  be  faithfully  performed.  The  proceedings  under  the  license, 
as  required  by  the  statute,  are  not  strictly  speaking  guardian  du- 
ties, but  as  matter  of  convenience  the  change  of  the  real  estate  of 
the  ward  into  money  is  to  be  done  by  him  who  has  the  charge  of 
the  former,  and  who  is  to  see  that  the  latter  is  properly  secured 
upon  interest."  (38  Maine,  52.)  Such  also  appears  to  have 
been  the  view  taken  of  like  statutory  regulations  by  the  Supreme 
Court  of  Massachusetts.  (Lyman  et  ah.  v.  Conkey^  1  Met.  317.) 
The  statute  in  that  State  has  since  been  amended,  so  that  at  pres- ' 
ent  it  is  made  one  of  the  express  conditions  of  the  general  bond, 
that  the  guardian  will  render  an  account  on  oath  of  the  property 
in  his  hands,  including  the  proceeds  of  all  real  estate  sold  by  him.^^ 
(Revised  Statutes  of  Mass.  545.)  Since  the  adoption  of  this 
amendment  the  Courts  have  very  materially  limited  the  liabilities 
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of  the  sureties  upon  the  special  bond.  (See  Fay  v.  Taylor  et  ah,^ 
11  Metcalf,  229,  and  11  Gushing,  18.) 

But  the  geneiyil  bond  required  by  the  statute  of  this  State  is 
substantially  hke  that  required  by  the  Massachusetts  law  prior  to 
the  amendment,  hence  the  case  of  Lyman  et  aU,  v.  Corikey  ap- 
pears to  sustain  our  views. 

As  it  was  shown  by  the  plaintiff's  proof  that  the  money  for  which 
Coover  has  not  accounted  was  the  price  of  real  estate  sold,  and 
that  the  defendants  Adams  and  Feusier  were  sureties  on  the  gen- 
eral bond  only,  the  plaintiff  was  properly  nonsuited. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 


WILLIAM  D.   KEYSER,  Appellant,  v.  ELIZA  TAYLOR 

et  al^  Respondents. 

No  Appeal  from  Order  Sustaining  a  Demurrer.  An  appeal  does  not  lie  from 
the  action  of  a  district  court  in  simply  sustaining  a  demurrer ;  there  must  be  a 
final  judgment  in  such  case  before  an  appeal  can  be  taken. 

DisMissiiL  or  Appeal.  Where  the  record  on  appeal  discloses  simply  the 
sustaining  of  a  demurrer,  without  showing  a  judgment,  \he  appeal  will  be 
dismissed. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Douglas  County. 

« 

This  was  a  suit,  purporting  to  be  in  equity,  to  recover  three 
hundred  and  forty-four  dollars  and  fifty-three  cents,  alleged  to  have 
been  loaned  by  plaintiff  to  Eliza  Taylor  before  her  marriage  with 
her  codefendant  A.  M.  Taylor,  and  to  have  the  judgment  therefor 
declared  a  lien  upon,  and  for  the  sale,  for  the  payment  of  the  same, 
of  certain  real  estate  in  Douglas  County,  the  separate  property  of 
Eliza  Taylor,  her  title  to  which  was  alleged  io  have  been  perfected 
with  the  money  loaned. 

The  defendants  demurred  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  agamst 
them,  or  either  of  them ;  and  the  demurrer  was  sustained. 
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The  notice  of  appeal  was  "  from  the  ruling,  order,  and  judgment," 
etc.,  "  sustaining  the  demurrer,"  etc.  The  order  and  exceptions 
thereto  were  contained  in  the  transcript,  but  no  final  judgment,  or 
anything  to  show  that  one  had  ever  been  rendered. 

Dot/le  and  TMs^  for  Appellant. 

Robert  M.  Clarke^  for  Respondents. 

By  the  Court,  Lewis,  C.  J. 

No  judgment  appears  to  have  been  rendered  by  the  Court  below 
in  this  action.  The  record  shows  that  the  demurrer  to  the  com- 
plaint was  sustained,  but  whether  judgment  was  rendered  against 
the  plaintiff,  or  whether  he  was  allowed  to  amend  his  pleading  does 
not  appear. 

The  statute  does  not  authorize  an  appeal  from  the  action  of  the 
Court  simply  sustaining  a  demurrer.  There  must  in  such  case  be 
a  final  judgment  before  an  appeal  can  be  taken.  (Practice  Act, 
Sec.  285.     Moulton  v.  Ellmaher,  30  Cal.  527.) 

Appeal  dismissed. 


BELLE  C.  NEIL,  Respondent,  v  JOHN  M.  DANIEL, 

Appellant. 

Failure  of  Transcript  to  Show  Disposition  of  Motion  for  New  Trial. 
Where  a  transcript  on  appeal  does  not  show  that  the  motion  for  a  new  trial 
was  ever  submitted  to,  or  passed  upon  by,  the  court  below,  the  judgment  roll 
only  will  be  looked  into ;  and  if  no  error  appears  in  it,  the  judgment  will  be 
affirmed. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  to  recover  thirteen  hundred  dollars,  money 
alleged  to  have  been  received  by  defendant,  as  the  agent  of  plaint- 
iff, on  the  sale  of  certain  ChoUar-Potosi  mining  stock ;  and  for 
which  he  had  failed  on  demand  to  account.  The  defendant  denied 
all  the  allegations  of  the  complaint,  and  set  up  a  counter  claim  in 
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the  sum  of  seventeen  hundred  and  nineteen  dollars,  for  so  much 
money  alle'ged  to  have  been  expended  by  him  at  her  request,  and 
for  her  use  and  benefit.  There  was  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  twelve  hundred  and  fifty  dollars. 

The  transcript  contained  merely  the  summons,  complaint,  answer, 
verdict,  judgment,  agreed  statement  on  motion  for  new  trial,  bill  of 
items  of  defendant's  counter  claim,  and  certificate  of  the  Clerk. 

J.  S.  Pitzer  and  Aldrich  and  De  Long^  for  Appellant. 

Henry  K.  Mitchell^  for  Respondent. 

By  the  Court,  Whitman,  J. 

The  transcript  in  this  case  does  not  show  that  the  motion  for  a 
new  trial  was  ever  submitted  to,  or  passed  upon  by,  the  District 
Court.  The  appeal  must  therefore  be  decided  upon  the  judgment 
roll.  In  that  no  error  appears.  Upon  the  agreed  statement  con- 
tained in  the  transcript  we  should  come  to  the  same  conclusion. 

The  judgment  of  the  District  Court  is  affirmed.  ^ 

9   M6 

17    901 
80*701 


J.   p.   FLANNERY,  Respondent,  v.  JAMES   ANDERSON 

et  al.y  Appellants. 

Action  Against  Joint  Debtors,  Wmkrk  One  only  Sbrted.  Where  an  action 
was  commenced  against  two  persons,  alleged  to  be  partners  for  a  debt,  alleged 
to  be  a  partnership  debt ;  and  one  of  them  only  was  served,  who  appeared  and 
filed  an  answer  admitting  all  the  allegations  of  the  complaint ;  and  the  Court 
found  in  favor  of  plaintiff,  and  rendered  judgment  against  both  parties,  to  be 
enforced  against  the  joint  property  of  both,  and  the  separate  property  of  the 
defendant  served :  Held^  that  the  proceeding  and  judgment  were  authorized 
by,  and  in  strict  accordance  with.  Section  82  of  the  Practice  Act 

Plkadino  by  One  of  Several  Joint  Debtors.      Section  32  of  the  Practice  Act 

does  not  require,  nor  does  it  seem  to  authorize,  one  of  several  joint  debtors, 

upon  whom  only  service  is  made,  to  appear  or  answer  for  his  codefendants 

who  are  not  served  ;  but  service  upon  any  one  alone  is  sufficient  to  warrant  a 

judgment  against  the  joint  property. 

Judgment  by  Confession  of  Joint  Debtor.  A  judgment  by  confession  of  one 
joint  debtor  will  not  reach  the  joint  property,  but  be  effective  only  against  him 
who  authorizes  its  entry,  for  the  reason  that  the  statute  (Practice  Act,  Sec.  82) 
does  not  authorize  such  a  judgment  by  confession. 
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Interest  Not  Allowed  on  an  Open  Account.  The  statute  concerniDg  interest 
(Statutes  of  1861,  100,  Sec.  4)  does  not  allow  interest  on  montjy  due  on  an 
open  account ;  and  a  judgment  allowing  such  interest,  where  there  is  no  special 
agreement,  is  so  far  erroneous. 

Correction  or  Errors  Appearing  in  Judgment  Roll.  Where  a  judgment  on  an 
open  account  included  interest  thereon,  (which  the  statute,  in  the  absence  of  a 
special  agreement,  does  not  allow)  and  the  error  appeared  in  the  judgment  roll : 
Hdd^  that  it  could  be  corrected  in  the  Supreme  Court  by  a  modification  of  the 
judgment,  although  not  called  to  the  attention  of,  nor  excepted  to  in,  the  lower 
court. 

KiDD  V,  Four  Twenty  Mining  Compant,  8  Nevada,  881,  as  to  the  correction 
of  errors  appearing  in  the  judgment  roll  by  the  Supreme  Court,  without  excep> 
tion  in  the  court  below,  approved. 

Costs  on  Correcting  Errors  in  Judgment  Roll.  When  an  error  appears  on 
the  face  of  a  judgment  roll,  in  computation  or  anything  of  that  character, 
which  would  have  been  corrected  in  the  court  below,  if  attention  had  \mxsx 
called'  to  it ;  and  an  appellant  had  an  opportunity  to  do  so,  which  he  neglected ; 
the  Supreme  Court  will  make  the  proper  correction  at  the  costs  of  the  appel- 
lant ;  but  costs  will  not  be  imposed  if  the  appellant  did  not  have  such  oppor> 
tunity  in  the  lower  court 

Presumption  in  Favor  op  Finding  op  District  Court.  Where  a  fact,  necessary 
to  be  proven  to  support  a  judgment,  is  found  by  a  district  court,  and  there  is 
nothing  in  the  record  on  appeal  to  negative  such  finding,  it  will  be  presumed  to 
have  been  established  by  competent  and  sufficient  evidence. 

Appeal  from  tfie  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  brought  against  Thomas  Seale  and  James 
Anderson,  of  whom  the  former  alone  was  served,  to  recover  eight 
hundred  and  thirty-seven  dollars  and  twenty-two  cents,  on  open 
accounts,  for  goods  alleged  to  have  been  sold  and  delivered  to,  and 
labor  performed  for,  the  defendants,  as  partners  in  the  mill  business 
in  Storey  County.  The  Court  found  all  the  material  facts  alleged, 
and  rendered  judgment  for  the  amount  prayed  for,  and  interest 
thereon,  from  the  day  on  which  the  last  goods  furnished  were 
delivered. 

Williams  and  Bixlevy  for  Appellants. 

I. 

The  judgment  is  erroneous  in  allowing  interest  on  the  accounts 
charged  in  the  complaint  for  goods  sold  and  delivered,  and  work 
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and  labor  done.     (Statutes  of  1861, 100 ;  Osborne  v.  Hendricksony 
8  Cal.  31.) 

n. 

The  judgment  should  be  reversed  because  the  defendant  Seale 
had  no  power  to  bind  his  copartner,  Anderson,  by  admitting  in  his 
answer  the  indebtedness  charged  in  the  complaint.  Whilst  in  many 
cases  one  partner  can  bind  his  partner  in  the  usual  and  ordinary 
transactions  of  their  business  or  trade,  he  cannot  go  beyond  that 
usual  course  of  business  or  trade  and  bind  by  his  acts  or  admissions 
his  copartner,  without^  his  consent.  He  cannot  bind  his  copartner 
by  a  submission  to  arbitration  without  his  consent,  (Jones  v.  Bai- 
ley et  al.^  6  Cal.  345)  nor  by  a  confession  of  judgment.  (Evirson 
V.  Gehrmam  et  al,^  10  How.  Pr.  310 ;  The  York  Banhs^  Appeal, 
36  Penn.  State,  458  ;  Chapin  v.  Thompson^  20  Cal.  681 ;  Binney  , 
V.  Le  Gal,  19  Barb.  593 ;  Christy  v.  Shownan,  li  Iowa,  535.)       ^/ 

To  say  that  Seale  could,  without  the  concurrence  of  his  copart- 
ner, acknowledge  upon  record  that  a  debt  is  due,  and  at  the  same 
time  could  not  submit  the  question  of  indebtedness  to  two  or  three 
disinterested  persons,  who  are  to  ascertain  the  same  fact,  would  seem 
to  be  a  proposition  without  reason  or  authority. 

The  confession  of  a  judgment  has  exactly  the  effect  in  a  suit  that 
an  answer  has,  omitting  all  the  allegations  of  a  complaint.  The 
one  is  an  acknowledgment  of  record  that  a  debt  is  due,  and  puts  it 
in  the  power  of  the  creditor  to  sue  out  execution  upon  it ;  the  other 
is  an  admission  on  record  that  the  debt  is  due,  from  which  the  cred- 
itor derives  the  same  power  to  sue  out  his  execution.  How  then 
could  Seale,  granting  that  Anderson  was  his  partner,  admit  in  his 
answer  that  which  the  rule  of  law  precludes  him  from  confessing  by 

a  judgment  ? 

III. 

The  judgment  should  be  reversed  for  the  reason  that  there  is 
nothing  in  the  record  to  show  that  any  partnership  in  fact  existed 
between  the  appellant  and  Seale,  except  the  admission  of  the  truth 
of  the  allegations  made  in  the  complaint  by  Scale's  answer. 

Where  it  is  sought  to  charge  several  as  partners,  an  admission 
of  the  fact  of  partnership  by  one  is  not  receivable  in  evidence 
against  any  of  the  others  to  prove  the  partnership.     It  is  only  after 
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the  partnership  is  shown  to  exist,  by  proof  satisfactory  to  the  Judge, 
that  the  admissions  of  one  of  the  parties  is  received  in  order  to  affect 
the  others.  (1  Greenleaf  on  Ev.  Sec.  177  ;  Collyer  on  Part.  Sec. 
776  ;  Whiting  v.  Ferris^  10  Johns.  66 ;  Harris  v.  Wilsonj  7 
Wend.  57  ;  Tattle  v.  Cooper  et  al.  6  Pick.  414.) 

In  this  action  Anderson  was  not  served  with  process,  nor  any  op- 
portunity' given  him  to  make  his  defense,  whatever  such  defense 
might  have  been.  If  then  this  rule  that  one  partner  cannot  bind 
his  copartner  by  admissions  as  to  the  fact  of  partnership,  is  not  to 
be  recognized  as  law,  we  suggest  that  a  contrary  ruling  would  be 
fraught  with  consequences  disastrous  to  all  jomt  defendants  who  are 
not  allowed  their  day  in  Court.  Under  such  a  system  of  practice 
aty  dishonest  codcfendant  would  be  permitted  to  shift,  by  his 
own  bare  admissions,  his  individual  liabilities  upon  the  shoulders 
of  others  who  might  happen  to  be  made  his  joint  defendants. 

It  is  no  answer  to  this  position  to  say  that  the  effept  of  such  an 
admission  is  merely  to  charge  the  partnership  property  and  not  the 
other  partner  personally.  The  judgment  binds  the  partnership 
property,  which  is  such  at  the  time  of  its  rendition ;  and  it  might 
well  happen  that  the  defendants  at  that  time  were  copartners,  but 
not  at  the  time  when  the  debt  was  contracted  ;  and  thus  one  part- 
ner might  easily  charge  the  other's  property  for  a  debt  which  was 
solely  that  of  the  one  making  the  admission. 

W.  E.  F,  Dealy  for  Respondent. 

The  object  of  Section  32  of  the  Practice  Act  was  that  a 
creditor,  by  service  of  summons  on  one  member  of  a  copartnership, 
might  obtain  a  judgment  that  would  be  a  lien  upon  the  partnership 
property.     (  Whitmore  v.  Shiverick^  3  Nev.  305.) 

In  this  case  summons  was  served  on  one  of  the  defendants,  and 
due  proof  made  of  such  service.  In  such  a  case  one  partner  has 
authority  to  confess  a  judgment  that  will  bind  the  other  partner. 
(Leahy  v.  Kerrigan^  22  Howard,  209 ;  Pardee  et  al.  v.  HaytM 
et  al.,  10  Wend.  630.) 

In  case  the  defendant  Seale  had  failed  to  answer  or  appear 
within  the  time  allowed  for  that  purpose,  the  plaintiff  would  have 
had  his  default  entered,  and  on  application  the  Clerk  would  have 
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entered  judgment  without  any  application  being  made  to  the  Court; 
and  such  proceeding  would  have  been  regular.  (Statutes  of  1861, 
838,  Sec.  150 ;  Kelly  v.  Van  Austin,  17  Cal.  564.) 

The  authorities  cited  by  appellants'  counsel  on  their  third  propo- 
sition have  no  bearing  upon  the  case,  being  cases  where  several 
were  sued  as  copartners ;  where  issue  was  joined  as  to  the  copart- 
nership, and  where  the  plaintiff  sought  to  introduce  in  evidence  the 
admissions  of  one  of  the  copartners  to  bind  the  others. 

The  answer  to  the  suggestion  that  a  dishonest  codefendant  might 
by  his  admissions  shift  his  individual  liabilities  upon  the  shoulders 
of  others,  is  that  a  judgment  obtained  in  such  manner  would  be 
fraudulent,  and  would  not  stand  a  moment  in  any  Court. 

If  the  judgment  is  only  erroneous  in  that  it  calls  for  too  much 
interest,  this  Court  will  order  it  to  be  modified,  and  in  such  case 
the  costs  of  appeal  are  in  the  discretion  of  the  Court. 

It  was  an  Apparent  error,  which  appellant  might  have  had  cor- 
rected below  on  motion,  and  respondent  should  not  be  taxed  with 
costs.  (^Tryon  v.  Sutton,  13  Cal.  491 ;  Reniff  v.  The " Cynthia^' 
18  Cal.  669 ;  Casnn  v.  MarBhaU,  18  Id.  689.) 

By  the  Court,  Lewis,  C.  J. 

The  plaintiff  brings  this  action  to  recover  the  sum  of  eight  hun- 
dred and  thirty-seven  dollars,  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum  from  the  19th  day  of  December,  a.d.. 
1864,  for  work  and  labor  performed  and  goods  sold  and  delivered 
to  the  defendants  by  the  assignors  of  the  plaintiff,  at  various  times' 
between  the  1st  day  of  August  and  the  19th  day  of  December, 
in  the  year  1864.  It  is  alleged  in  the  complaint,  and  so  found  by^ 
the  Court,  that  the  defendants  were  during  this  time  copartnersy 
and  that  these  debts  were  contracted  in  the  prosecution  of  the 
copartnership  business. 

The  summons  was  served  on  the  defendant  Scale,  who  appeared 
and  filed  an  answer  admitting  all  the  allegations  of  the  complaint. 
Upon  the  appUcation  of  the  plaintiff,  the  Court  rendered  a  judgment 
against  the  defendants,  in  accordance  with  the  thirty-second  section 
of  the  Practice  Act,  which  provides  that  where  the  "  action  is 
against  defendants  jointly  indebted  upon  a  contract,  the  plaintiff 
29 
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may  proceed  against  the  defendant  served,  and  if  he  recover  judg- 
ment, it  may  be  entered  against  all  the  defendants  jointly  indebted, 
so  far  only  as  that  it  may  be  enforced  against  the  joint  property  of 
the  defendants  served. 

Anderson  did  not  appear  in  the  action  until  he  took  this  appeal, 
which  is  only  from  the  judgment.  Upon  this  state  of  facts  it  is 
argued  on  behalf  of  the  appellant  that  the  answer  of  the  defendant 
Scale  authorized  no  judgmentwhich  could  affect  Anderson's  interest 
in  the  joint  property.  But  nothing  is  clearer  than  that  the  statute 
authorizes  a  judgment  like  that  rendered  in  this  case  when  the 
summons  and  complaint  are  served  on  one  of  several  joint  debtors. 

Nor  does  the  law  in  any  way  regulate  the  manner  in  which  the 
person  appearing  in  the  action  shall  answer  or  defend.  His  rights 
with  respect  to  the  character  of  defense  which  he  will  make,  or 
whether  he  will  make  any  or  not,  are  as  unrestricted  as  if  he  alone 
were  interested.  If  he  deems  the  cause  of  action  a  just  one,  there 
is  nothing  in  the  law  to  prohibit  him  from  filing  his  answer  acknowl- 
edging such  to  be  the  case. 

The  statute  does  not  require  nor  seem  to  authorize  the  defendant 
upon  whom  summons  is  served  to  appear  or  answer  for  his  co- 
defendants  who  are  not  served.  But  it  makes  the  mere  service  of 
summons  and  complaint  upon  one  of  several  joint  debtors  sufficient 
to  authorize  a  judgment  which  may  be  enforced  against  the  joint 
property.  The  defendant  Scale  in  this  case  answered  only  for 
himself.  The  rights  of  Anderson  were  in  no  wise  affected  by  his 
answer.  Had  he  not  answered  at  all,  but  suffered  a  default,  the 
judgment  would  have  been  in  precisely  the  same  form,  for  it  is  not 
necessary  to  the  regularity  of  such  a  judgment  that  any  of  the  joint 
debtors  should  appear  in  the  action,  but  only  that  summons  and 
complaint  shall  have  been  served  upon  some  one  or  more  of  them. 
Had  Scale  appeared  and  answered  for  both  himself  and  Anderson, 
a  judgment  could  have  been  entered  which  would  not  only  reach 
the  joint  property,  but  also  the  separate  property  of  both.  As, 
however,  he  appeared  and  answered  only  for  himself,  the  judgment 
was  rendered  only  against  the  joint  property  and  his  own  separate 
property.  This  was  in  strict  compliance  with  the  thirty-second 
section  of  the  Practice  Act  referred  to.     We  are  unable  to  see. 
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therefore,  how  the  answer  of  Seale  prejudiced  the  appellant.  But 
even  if  it  did,  he  had  the  right  to  file  such  an  answer,  and  upon  it 
the  Court  below  was  authorized  to  render  a  judgment  in  the  form 
here  entered.  (^Parker  et  al.  v.  Haynes  et  aLy  10  Wend.  631 ; 
Stoutenburgh  v.  Vandenburghj  7  How.  Pr.  281.) 

A  judgment  by  confession  may  be  rendered  without  action,  and 
it  is  correct,  as  stated  by  counsel  for  appellant,  that  a  judgment  so 
obtained  upon  the  confession  of  one  partner  will  not  reach  the  part- 
nership effects,  but  will  be  effective  only  against  him  who  authorized 
its  entry.  When,  however,  an  action  is  commenced,  and  the  sum- 
mons is  served  on  one  or  more  of  the  partners  or  joint  debtors,  the 
defendant  so  served  may  answer,  admitting  the  plaintiff's  right  of 
action,  and  judgment  may  be  rendered  as  provided  by  the  Practice 
Act.  The  statute  authorizes  this  mode  of  proceeding,  but  it  does 
not  authorize  one  partner  to  confess  a  judgment  which  will  reach 
the  partnership  effects  where  no  action  has  been  commenced. 

We  are  however  of  opinion  that  the  Court  improperly  allowed 
interest  in  this  case.  The  Statute  Laws  of  1861,  page  100,  Sec.  4, 
declare  that  '^  where  there  is  no  express  contract  in  writing,  fixing 
a  different  rate  of  interest,  interest  shall  be  allowed  at  the  rate  of 
ten  per  cent,  per  annum  for  all  moneys  after  they  become  due,  on 
any  bond,  bill,  or  promissory  note,  or  other  instrument  of  writing ; 
on  any  judgment  recovered  before  any  Court  of  this  Territory,  for 
money  lent,  for  money  due  on  the  settlement  of  accounts  from  the 
day  on  which  the  balance  is  ascertained,  and  for  money  received 
to  the  use  of  another."  It  will  be  observed  that  this  statute  does 
not  allow  interest  on  money  due  on  an  open  account ;  and  it  is  a  le- 
gal presumption  that  it  was  not  the  intention  of  the  Legislature  to 
allow  it  in  any  cases  save  those  mentioned  in  the  Act.  The  ac- 
count here  sued  on  was  open  and  unsettled — whence  under  this  stat- 
ute no  interest  is  recoverable  on  it.  We  know  of  no  good  reason 
why  it  should  not  be  allowed  on  all  money  due  on  account  from  the 
time  it  becomes  payable,  except  that  the  Legislature  has  provided 
otherwise.  The  Supreme  Court  of  Illinois  upon  a  similar  statute 
has  held  that  interest  is  not  recoverable  in  cases  of  this  kind. 
(^Sammis  v.  C larky  13  111.  544 ;  Jlitt  v.  AlleUy  lb.  592 ;  Kenned}/ 
V.  GibbSj  lb.  406 ;  Bat/bum  v.  Day,  27  lb.  46.) 
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The  judgment  in  this  case,  so  far  as  it  allows  interest,  is  there- 
fore erroneous,  and  must  to  that  extent  be  modified. 

It  is  argued,  however,  that  as  this  error  was  not  called  to  the  at- 
tention of  the  Court  below,  it  should  not  be  noticed  here ;  and  some 
cases  are  referred  to  in  support  of  this  proposition.  With  respect 
to  errors  occurring  at  the  trial,  such  is  generally  the  correct  rule 
of  practice ;  but  when  the  error  is  one  appearing  in  the  judgment 
roll  itself,  and  in  no  wise  waived  by  the  party  appealing,  (as  may 
frequently  be  the  case  in  regard  to  proceedings  in  the  trial)  we  are 
unable  to  perceive  how  an  appellate  Court  can  refuse  to  correct  it. 
The  complaint  in  this  case  does  not  make  out  a  case  entitling  the 
plaintiff  to  interest,  but  the  judgment  shows  upon  its  face  that  it  is 
allowed  upon  the  entire  sum  claimed  from  the  time  it  became  pay- 
able. To  this  extent,  then,  it  is  clearly  erroneous.  Why,  it  may 
be  asked,  should  not  such  an  error  be  corrected  by  the  appellate 
Court,  although  it  may  not  have  been  called  to  the  attention  of  the 
lower  Court  ?  Surely  no  exception  to  the  entry  or  form  of  the 
judgment  need  be  taken.  Nor  does  the  statute  make  a  motion  to 
correct  or  to  set  it  aside  necessary.  So  it  cannot  be  said  that  an 
error  of  this  kind  is  waived  by  the  failure  to  call  it  to  the  attention 
of  the  nisi  prius  Court,  nor  that  the  appellant  is  in  fault  in  not  do- 
ing so,  for  it  is  seldom  that  he  has  the  opportunity.  Hence  we  see 
no  reason  why  the  appellate  Court  should  not  in  a  case  of  this  kind 
correct  the  error.  But  if  there  be  any  such  reason  this  Court  has 
already  adopted  that  mode  of  practice,  and  we  are  not  disposed  to 
overturn  it.  (See  Kidd  v.  Four  Twenty  Mining  Co.,  3  Nev. 
381.) 

When  the  error  complsdned  of  is  simply  a  mistake  in  the  compu- 
tation of  the  amount  for  which  judgment  is  rendered,  or  something 
of  that  character,  which  it  is  perfectly  evident  would  have  been 
corrected  if  called  to  the  attention  of  the  lower  Court,  and  the  ap- 
pellant had  an  opportunity  to  do  so,  but  did  not,  it  has  been  our 
practice  to  correct  the  error,  but  to  impose  the  costs  of  the  appeal 
on  the  appellant.  (^Howard  v.  Richards^  2  Nev.  128.)  This, 
however,  is  not  such  a  case,  and  there  appears  no  good  reason  why 
the  respondent  should  not  pay  the  costs  of  this  appeal. 

It  is  unnecessary  to  determine  here  whether  or  not  the  admission 
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by  Seale,  that  a  partnership  existed  between  himself  and  Anderson, 
was  admissible  for  the  purpose  of  establishing  a  joint  liability.  The 
Court  found  that  such  partnership  existed  between  the  defendants. 
That  was  a  fact  necessary  to  be  proven ;  and  we  must  presume  that 
it  was  established  by  competent  and  sufficient  evidence,  as  there  is 
nothing  in  the  record  to  negative  it. 

As  interest  is  erroneously  allowed  in  the  judgment,  the  Court 
below  will  modify  it  in  respect  to  the  interest  prior  to  judgment. 
Appellant  to  have  his  costs  of  this  appeal. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 


THE  STATE  OF  NEVADA  bx  rel.  THE  COMBINATION 
SILVER  MINING  COMPANY  v.  BENJAMIN  CURLER. 

Non-Appellati  Ordkb.  An  order  refusing  to  transfer  a  cause  from  a  State 
district  court  to  a  United  States  court  is  not  one  of  the  orders  contemplated  by 
Section  285  of  the  Practice  Act,  and  no  direct  appeal  lies  therefrom. 

ICucDAifUS — ITS  Function.  Where  a  district  court  refused  to  transfer  a 
cause  pending  in  it  to  a  United  States  court,  and  a  mandarmts  was  applied  for 
against  the  district  judge  to  compel  such  transfer:  Sddj  that  maruUimtu  was 
not  the  proper  remedy,  for  the  reason  that  the  writ  could  only  direct  the  cour^ 
below  to  act,  not  how  to  act ;  and  that  to  entertain  the  application  would  be  in 
effect  to  review  judicial  action,  which  was  not  the  function  of  mandaniua, 

Ordib  Rxpusinq  Transfer  of  Cause  to  United  States  Court — How  Re- 
TiEWED.  If  a  motion  to  transfer  a  cause  from  a  State  district  court  to  a  United 
States  court  is  refused,  the  proper  remedy  is  by  appeal  from  the  final  judgment, 
accompanied  with  a  proper  statement  or  bill  of  exceptions  ;  and  as  such  appeal 
will  furnish  a  plain,  speedy,  and  adequate  remedy,  the  writ  of  mandamus  will 
not  lie. 

Appucation  for  mandamus  directed  to  the  Judge  of  the  District 
Court  of  the  Seventh  Judicial  District,  Nje  County.  The  mate- 
rial facts  are  stated  in  the  opinion. 

Thomas  Fitch^  for  Relator.    • 

Thomas  Wdls^  for  Respondent. 

By  the  Court,  Johnson,  J. 

In  this  proceeding  an  application  is  made  for  a  peremptory  writ 
of  mandate  to  be  directed  to  Benjamin  Curler  as  Judge  of  the 
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Seventh  Judicial  District,  Nye  County,  to  compel  the  transfer  of  a 
certain  cause  pending  in  said  Court,  wherein  one  John  W.  Jones  is 
plaintiff,  and  the  relator  herein  is  defendant,  to  the  Circuit  Court  of 
the  United  States  in  and  for  the  District  of  Nevada,  for  trial.  The 
case  as  presented  to  us  is  this : 

Jones  brought  an  action  in  said  Court  against  the  defendant — 
the  relator  herein — alleged  to  be  ^^  a  mining  corporation,  organized 
and  existing  under  and  by  virtue  of  the  corporate  laws  of  the  State 
of  New  York,  and  engaged  in.such  mining  business  in  this  State," 
to  recover,  with  damages  laid  at  five  thousand  dollars,  certain  min- 
ing ground  in  said  county.  The  defendant  petitioned  the  Court  to 
transfer  the  cause  to  the  Circuit  Court  of  the  United  States  in  and 
for  the  District  of  Nevada,  for  trial,  filing  with  the  petition  a  bond 
conditioned  according  to  law,  as  in  such  cases  made  and  provided. 
The  motion  was  heard  on  the  complaint,  petition,  answer  to  the  pe- 
tition, and  aflSdavits  on  behalf  of  the  respective  parties  to  the  ac- 
tion. Upon  the  showing  made,  the  District  Court  refused  to  trans- 
fer the  cause,  whereupon  the  defendant,  the  relator  herein,  applied 
to  this  Court  for  a  mandatory  writ  for  the  purpose  before  stated. 
On  filing  the  petition,  we  permitted,  as  is  the  usual  practice  in  such 
proceedings,  the  writ  to  issue  in  the  alternative  form,  without  pass- 
ing upon  any  question  arising  in  the  case,  leaving  all  such  to  be  de- 
termined in  the  final  disposition  of  it.  In  obedience  to  such  alter- 
native writ,  the  respondent  appeared  by  counsel  and  moved  to 
dismiss  the  writ  on  a  number  of  grounds,  one  of  which  was  that  the 
remedy  of  relator  to  correct  any  erroneous  ruling  of  the  Court  be- 
low in  the  matter  of  such  application,  was  by  appeal  from  the  order 
refusing  to  transfer  the  cause.  We  at  once  held,  and  have  no 
reason  to  change  the  views  then  expressed  from  the  bench,  that  a 
direct  appeal  from  such  order  would  not  lie.  The  appeal  allowed 
by  Sec.  285  of  the  Practice  Act,  from  an  order  granting  or  refus- 
ing to  change  the  place  of  trial,  '^  does  not  apply  to  cases  like  this, 
where  the  application  is  to  remove  the  cause  from  a  State  to  a  Fed- 
eral Court."  Under  a  like* statute  it  has  been  so  ruled  in  Califor- 
nia. (^Hopper  V.  Kalmany  17  Cal.  517  ;  Brooks  v.  Calderwood  et 
ab.  19  Cal.  124.) 

But  notwithstanding  counsel  placed  his  motion  on  wrong  grounds, 
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we  think  it  should  prevail.  To  entertain  this  proceeding  would  be 
in  effect  to  review  the  action  of  the  Court  below,  and  either  reverse 
or  aflSrm  the  order  made  in  the  same  in  a  matter  it  had  judicially 
determined.  Such  are  not  the  proper  functions  of  a  writ  of  man- 
date. When  the  act  to  be  done  is  judicial  in  its  character  the  writ 
will  not  direct  in  what  manner  the  inferior  Court  shall  act,  but  only 
direct  it  to  act.  (^People  v.  Weitfrn^  28  Cal.  640,  and  the  authori- 
ties there  cited.) 

It  is  true  that  a  few  cases  are  found  where  mandamus  is  held  to 
be  a  proper  remedy  to  compel  the  removal  of  a  cause  from  the 
State  Court,  but  the  most  general  rule,  and  the  one  we  think  the 
correct  one,  is  against  it.  Indeed,  the  statute  govemmg  this  char- 
acter of  writ  in  this  State,  (Practice  Act,  Sec.  415)  seems  to  for- 
bid the  issuance  of  such  writ  where  there  is  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law.  If  the  moving  party 
in  the  Court  below  has  been  aggrieved  by  the  order  refusing  to 
transfer  the  cause,  the  remedy  for  it  is,  in  legal  contemplation, 
plain,  speedy,  and  adequate  by  appeal  from  the  final  judgment,  ac- 
companied with  a  proper  statement  or  bill  of  exceptions.  (^Fran- 
cisco V.  The  Manhattan  Life  Insurance  Company  [No.  1,641] 
Cal.  Sup.  Court,  October  Term,  1868.) 

The  motion  to  dismiss  the  writ  is  sustained. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision, 

11     78 
18    208 

I    4    447 

H.    J.    HARPER,    Respondent,    v.    ELISHA    MALLORY,  i|}  J»| 

Appellant.  liZ!iZ?l 

JuooMENT  BT  DEFAULT — INEXCUSABLE  Neolect.  On  a  motioQ  to  Open  a  judgment 
by  default,  defendant  presented  his  affidavit  that  he  had  employed  an  attorney 
to  defend  him  in  due  time ;  that  the  attorney  had  filed  a  demurrer  and  advised 
bim  that  it  was  good  and  would  be  sustained,  and  ample  time  be  given  to 
answer ;  that  immediately  afterwards  defendant  was  called  away  and  unavoid- 
ably detained  in  another  county  till  after  the  demurrer  was  overruled,  and  till 
the  next  day  (Sunday)  after  the  five  days  given  to  answer  had  expired ;  that 
on  the  next  day,  (Monday)  when  he  came  to  prepare  and  file  his  answer,  he 
found  that  default  and  judgment  had  been  entered  against  him,  and  that  he 
had  a  meritorious  defense ;  and  his  attorney  also  presented  an  affidavit  that 
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during  the  five  days  allowed  to  answer,  he  had  made  repeated  efforts  to  advise 
wfth  the  defendant,  but  without  success ;  and  that  he  had  every  reason  to 
suppose,  until  the  evening  of  the  last  day,  that  the  time  to  answer  would  be 
extended  by  consent:  Jldd^  a  case  of  inexcusable  negligence,  and  that  the 
refusal  of  the  court  below  to  open  the  default  and  judgment  was  proper. 
Howe  v.  Coldrex,  ante,  p.  171,  so  far  as  the  Supreme  Court  refused  to  interfere 
with  the  order  of  the  court  below  in  setting  aside  the  default  in  that  case,  was 
correctly  decided;  but  the  opinion  contains  many  dicta  on  the  subject  of 
defaults  which  are  not  applicable  to  the  facts  involved  therein,  and  are  there- 
fore not  authority. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District^ 
Douglas  County. 

Action  to  recover  the  sum  of  seven  hundred  and  seventy  dollars 
and  fifty  cents  for  work,  labor,  and  services  performed  in  the  year 
1867,  at  defendant's  request,  in  floating  timber  down  Carson  River 
from  various  points  to  Empire  City,  in  Douglas  County. 

H.  Doyle  and  R.  M.  Olarke,  for  Appellant. 

M,  iV.  Alleriy  for  Respondent. 

By  the  Court,  Whitman,  J. 

This  is  an  appeal  on  the  part  of  defendant  from  an  order  of  the 
District  Court  of  the  Second  Judicial  District,  overruling  his 
demurrer ;  from  the  judgment  entered  against  him,  and  from  the 
order  of  the  Court  denying  his  motion  to  vacate  and  set  aside  his 
default  and  judgment  thereon.  No  point  has  been  presented  on 
the  first  two  grounds  of  appeal. 

The  demurrer  was  properly  overruled.  It  was  upon  its  face  for 
delay,  and  the  District  Court,  upon  overruling  it,  would  have  been 
justified  in  requiring  immediate  answer.  The  judgment  was  regu- 
larly taken,  nothing  to  the  contrary  being  shown. 

In  support  of  the  motion  it  appeared  that  complaint  was  filed 
March  5th,  1868,  summons  served  on  the  19th,  and  demurrer 
filed  on  the  24th  of  the  same  month ;  overruled  May  4th,  1868  ; 
five  days  given  to  answer.  Default  and  judgment  entered  May 
11th. 

On  that  day  defendant  showed  by  affidavit  to  the  Court  that  in 
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March,  after  service  of  summons,  he  employed  an  attorney  m  the 
case,  who  filed  a  demurrer,  and  advised  him  '^  that  the  same  was 
good,  and  would  be  sustained  by  the  Court,  and  that  ample  time 
could  and  would  be  granted  to  answer."  That  immediately  there- 
after, and  before  he  had  time  to  consult  his  attorney  touching  his 
defense,  he  was  called  away  from  Douglas  County,  his  place  of 
residence  and  the  place  of  trial,  to  Storey  County,  where  he  was 
unavoidably  detained  until  the  evening  of  May  10th,  when  he  first 
discovered  that  the  demurrer  had  been  overruled.  That  on  the 
morning  of  the  11th,  coming  to  prepare  and  file  his  answer,  he 
learned  that  default  and  judgment  had  been  entered  against  him  ; 
that  a  meritorious  defense  exists  to  the  action,  presented  in  the 
form  of  an  answer,  and  made  part  of  his  affidavit. 

The  attorney  added  that  during  the  week  ensuing  the  overruling 
of  the  demurrer  he  made  ^^  repeated  efibrts  to  see  and  advise  with 
his  client,  but  to  no  purpose,  and  that  until  about  seven  and  a  half 
o'clock  P.M.  Saturday,  May  9th,  he  had  every  reason  to  believe  the 
time  to  answer  would  be  extended  by  stipulation." 

This  showing  presents  a  case  of  inexcusable  negligence,  which 
does  not  come  within  the  rule  of  Howe  v.  Coldren,  administrator  j 
etc.,  (ante,  p.  171.) 

In  that  case  the  Court  decided  that  no  such  extraordinary  cir- 
cumstances appeared  as  would  warrant  its  interposition,  reversing 
the  order  of  the  District  Court  setting  aside  a  default.  In  the 
decision  we  concur,  but  we  do  not  endorse  many  dicta  of  the 
opinion  upon  the  subject  of  default,  which  are  not  applicable  to  the 
facts  of  the  case,  and  which,  therefore,  can  constitute  no  portion  of 
the  decision. 

It  ip  upon  these,  and  not  on  the  decision,  this  Court  would  act 
should  it  reverse  this  case.  If  the  default  herein  should  be  set 
aside,  it  would  be  difficult  to  imagine  a  case  where  one  should  stand. 

The  order  of  the  District  Court  is  affirmed. 

By  Johnson,  J.,  dissenting. 

In  tlus  case,  with  my  views  of  the  law  bearing  upon  the  facts  as 
they  are  presented  to  us,  I  am  compelled  to  dissent  from  the  judg- 
ment pronounced  by  my  associates.    I  think  the  Court  below  erred 
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in  its  order  refusing  to  set  aside  the  judgment  and  default  and 
allow  defendant  to  be  heard  on  his  answer  to  the  merits  of  the 
action. 

The  application  to  set  aside  such  judgment  and  default  was  made 
in  pursuance  of  Section  68  of  the  Practice  Act,  which  authorizes 
"  the  Court,  upon  such  terms  as  may  be  just,  and  upon  payment  of 
costs,  to  relieve  a  party  or  his  legal  representatives  from  a  judg- 
ment, order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect "  ;  and  the 
particular  ground  which  is  claimed  is  "  excusable  neglect"  in  not 
answering  the  complaint  in  due  time. 

The  record  of  this  case,  and  the  admissions  of  counsel  upon  the 
hearing  of  the  appeal,  present  the  facts  we  are  to  consider  about 
as  follows:  When  the  regular  term  of  the  District  Court  for 
Douglas  County  convened  at  Genoa,  the  county-seat,  on  Monday, 
the  4th  of  May,  this  case  was  pending  in  said  Court,  on  complaint 
and  defendant's  demurrer  thereto.  On  that  day  the  demurrer  was 
overruled ;  five  days  were  allowed  in  which  to  answer ;  the  case 
was  set  for  trial  on  the  following  Monday;  the  Court  then 
adjourned  over  until  that  day ;  and  thereupon  the  presiding  Judge 
went  to  his  home  in  Carson,  some  fourteen  miles  distant,  where  he 
remained  during  the  week.  The  attorneys  all  resided  at  Genoa, 
and  the  defendant  about  three  miles  from  there.  The  defendant's 
attorney,  immediately  upon  the  overruling  of  such  demurrer,  wrote 
to  his  client  advising  him  of  the  fact,  and  of  the  time  when  the 
answer  should  be  made,  and  sent  the  letter  to  the  residence  of 
defendant,  whence  he  supposed  it  would  most  readily  reach  him. 
That  defendant  did  not  receive  the  letter  until  he  returned  home, 
on  Sunday  evening.  May  10th ;  and  otherwise  had  no  advice  as  to 
the  proceedings  in  the  case.  On  the  next  morning,  and  before  the 
opening  of  Court,  defendant  went  to  Genoa  to  answer  the  com- 
plaint, and  found  that  plaintiff's  attorneys  had  caused  default  and 
judgment  to  be  entered  by  the  Clerk.  The  same  day  defendant, 
upon  affidavits  and  answer  to  the  merits  of  the  action,  moved  to  set 
aside  and  vacate  such  judgment  and  default,  and  proposed,  if  his 
motion  was  granted,  to  go  to  trial  at  once.  It  furthermore  appears 
that  defendant's  attorney  had  no  knowledge  of  the  matters  which 
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constituted  the  defense ;  that  be  applied  to  plaintiff's  attorney,  on 
Saturday  evening,  the  last  day  given  to  answer,  for  an  extension  of 
time  until  the  morning  set  for  trial,  and  not  until  about  half-past 
aeven  in  the  evening  did  he  ascertain  that  such  extension  would  not 
be  ^ven,  and  the  absence  of  the  Judge  of  the  Court  prevented  an 
application  to  him  for  such  purpose. 

Now  in  view  of  these  facts  let  us  see  what  the  practice  has  been 
in  such  cases,  so  that,  if  possible,  whilst  administering  justice,  prece- 
dent shall  not  be  disregarded.  With  us  the  code  applicable  to 
such  proceedings  seems  to  proceed  on  the  same  general  principles 
which  prevailed  at  common  law,  except  that  there  is  no  discretion 
left  to  the  Court  as  to  matter  of  costs.  Under  the  old  practice, 
where  a  regular  judgment  by  default  had  been  entered,  if  the  de- 
fendant applied  promptly,  upon  sufficient  affidavits  of  merits,  to  set 
aside  the  judgment,  the  Court  or  Judge  would  almost  of  course  set 
aside  such  judgment,  on  payment  of  costs,  and  pleading  an  issuable 
plea,  and  agreeing  to  take  short  notice  of  trial,  and  any  other 
reasonable  terms  the  Court  or  Judge  might  in  each  case  think  fit 
to  impose.     (3  Chitty's  General  Practice,  681.) 

This  general  principle  was  also  recognized  in  New  York,  and  a 
default  set  aside,  under  circumstances  far  less  excusable  than  are 
shown  in  this  case.  In  Davenport  v.  Hei*ri%^  (6  Johnson,  131) 
the  default  was  set  aside,  where  it  appeared  that  the  writ  was  re- 
turnable at  the  preceding  term,  and  the  excuse  of  defendant  was 
that  h(  was  so  much  engaged  in  other  business  that  he  omitted  to 
employ  an  attorney  to  defend  the  suit  until  after  default  had  been 
regularly  taken ;  also  stated  that  he  had  a  good  and  substantial 
defense  on  the  merits,  as  he  was  advised,  etc.  The  Court  (Thomp- 
son, J.)  said,  in  setting  aside  the  default,  "  we  have  relaxed  the 
practice  so  far  in  setting  aside  defaults,  that  I  am  disposed  to  ex- 
tend it,  in  every  case,  as  far  as  we  do  in  ejectment  suits,  and  to 
set  aside  a  default,  whenever  a  party  swears  to  a  defense  on  the 
merits,  and  no  opportunity  for  a  trial  has  been  lost."  In  support 
of  the  view  then  taken  by  the  Court,  English  authority  was  cited 
to  the  effect  that  '^  the  Court  of  King's  Bench  will  set  aside  a  judg- 
ment by  default,  though  regular^  when  the  plaintiff  has  not  lost  a 
trial,  upon  an  affidavit  of  merits,  pleading  issuable  vMtanter^  and 
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upon  payment  of  costs,  and  by  instanter  is  meant  within  twenty- 
four  hours." 

By  statute  in  New  York,  also  in  Indiana,  it  is  provided  that 
"  the  Court  may,  in  its  discretion^  and  upon  such  terms  as  may  be 
just,  at  any  time  within  one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  proceeding  taken  against 
him,  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect."  (New  York  Pr.  Act,  Sec.  174 ;  2  R.  S,  Indiana,  48, 
Sec.  99.) 

It  will  be  observed  that  the  statutes  last  quoted  differ  from  those 
of  California  and  this  State,  in  the  discretion  with  which  their 
Courts  may  exercise  in  granting  or  refusing  such  applications. 

Concerning  this  feature  of  the  New  York  Code,  Whitaker  in  his 
treatise  on  Civil  Practice  says :  "  The  extensive  powers  here  con- 
ferred upon  the  Court  have  been  most  largely  and  liberally 
exercised,  in  cases  where  judgment  has  been  entered  for  want  of 
an  answer,  or  on  default,  or  where  an  inquest  has  been  taken.  *  * 
*  *  Whenever  any  case  has  been  reasonably  capable  of  being 
reduced  to  any  of  the  four  categories  laid  down  in  the  section  in 
question,  t.^.,  those  of  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  and  the  application  has  been  made  in  good  faith ;  relief 
has  as  a  general  rule  been  always  afforded,  and  in  many  cases  the 
rule  has  been  stretched  to  the  utmost  extent  of  liberality."  (Sec. 
2,  Whitaker's  Practice,  78,  and  other  authorities  there  cited ; 
Bing.  on  Judgment,  22 ;  17  Abbott's  Pr.  R.  43.) 

In  looking  through  the  New  York  and  Indiana  Reports  I  find 
that  frequently  they  distinguish  between  an  order  of  a  lower  Court 
setting  aside — and  one  refusing  to  set  aside — a  judgment ;  and  the 
distinction  seems  to  be  made — especially  in  Indiana — ^upon  the 
wording  of  the  statute,  that  '^  the  Court  may  in  its  discretion  set 
aside,  etc."  Under  that  statute,  the  principle  is  stated  as  follows : 
"  Where  a  discretionary  power  is  vested  in  an  inferior  Court,  there 
must  be  a  plain  case  of  the  abuse  of  that  discretion,  in  order  to 
justify  the  interference  of  the  appellate  Court."  (^Morris  v.  Groves^ 
2  Ind.  354 ;  Deter  v.  The  State,  4t  lb.  200  ;  Heberd  v.  Mi/res,  6 
lb.  94 ;   Carlisle  v.  Wilkerson,  12  lb.  93.) 

In  California,  where  Sec.  68  of  the  Practice  Act  being  the  same 
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as  ours,  it  has  been  passed  on  by  the  Supreme  Court,  the  result  of 
my  examination  of  the  reported  cases  is  this :  that  although  fre- 
quently general  principles  have  been  stated,  yet  the  appeals  have 
been  determined  on  the  facts  as  they  appeared  in  each  case.  In 
some  instances  the  Court  speaks  of  "  a  legal "  or  "  proper  discre- 
tion '*  in  the  Court  below,  and  manifest  some  reluctance  in  inter- 
fering with  the  order  of  the  lower  Court,  on  the  ground  that  it  is 
more  or  less  a  matter  of  discretion  in  the  subordinate  Court,  the 
granting  or  refusing  such  orders — ^more  especially,  however,  when 
the  motion  has  been  granted  in  setting  aside  the  judgment.  In  a 
recent  case,  where  the  Court  referred  to  its  previous  decisions, 
involving  questions  of  a  like  character,  it  is  remarked  in  the  opinion, 
that  '^  orders  like  the  present,  in  legal  parlance,  rest  very  much  in 
the  discretion  of  the  Court  below."  (See  Bailey  v.  Taaffe^  29 
Oal.  422,  and  cases  cited  in  the  opinion.) 

But  the  learned  Judge,  speaking  for  the  Court,  further  on  says 
that  ^'  when  an  appellate  Court  is  satisfied  beyond  a  reasonable 
doubt  that  the  Court  below  has  come  to  an  erroneous  conclusion, 
the  party  complaining  of  the  error  is  as  much  entitled  to  a  reversal 
in  a  case  like  the  present  as  in  any  other."     (lb.) 

Clearly  it  is  the  duty  of  an  appellate  Court,  as  I  view  it,  in  all 
such  cases  to  dispose  of  the  appeal  in  accordance  with  the  same 
general  principles  of  right,  as  are  applied  in  reviewing  other  cases 
brought  before  it,  without  distinguishing  at  all  between  an  order 
vacating,  and  an  order  refusing  to  vacate,  a  judgment  of  a  lower 
Court.  The  case  of  JEhwe.  y/  Coldren^  Admr,^  recently  decided 
by  this  Court  has  been  referred  to. 

But  whether  the  views  of  the  writer  as  expressed  in  that  opinion 
upon  all  the  points  shall  be  accepted  or  not,  is  of  no  special  moment 
now,  as  I  think  the  decision,  considered  only  with  reference  to  the 
facts  in  the  case,  if  it  shall  at  all  be  held  as  a  precedent — requires 
that  the  order  appealed  from  in  this  case  should  be  reversed,  for 
certainly  it  does  seem  to  me  that  the  showing  there  made  in  excuse 
for  not  filing  an  answer  in  time,  both  upon  the  part  of  attorney  and 
client,  is  infinitely  weaker  than  is  shown  here,  and  yet  a  full  Court 
sustained  the  order  made  in  the  District  Court  setting  aside  the 
judgment.    I  shall  not  recapitulate  all  the  facts  in  that  case,  as 
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they  will  be  seen  by  an  examination  of  the  opinion.  It  simply 
amounts  to  this — that  the  attorney  mistook  the  time  for  answering, 
and  a  default  and  judgment  were  regularly  entered  for  want  of  an 
answer.  At  the  next  term  of  the  Court,  upon  motion  of  defendant, 
upon  affidavit,  the  judgment  and  default  were  set  aside  and  answer 
allowed,  conditioned  that  defendant  should  pay  all  costs  to  date.  I 
concurred  in  the  order  of  affirmance.  I  then  thought  it  right,  and 
have  the  same  opinion  now. 

The  facts  in  this  case  need  not  be  repeated.  With  the  merits  or 
demerits  of  plaintiff's  demand  we  have  nothing  to  do,  except  as  it 
is  incidentally  involved  in  this  proceeding.  We  know  that  plaintiff, 
by  the  neglect  of  defendant  in  answering,  has  obtained  a  judgment 
by  default  to  the  amount  of  several  hundred  dollars,  upon  certain 
money  demands  which  defendant  swears  he  justly  owes  no  part  of. 
The  attorney  for  defendant  did  all  that  could  be  reasonably  required 
of  him,  in  his  duty  to  his  client,  in  preventing  a  default.  He  ap- 
plied to  the  adverse  attorney  for  time — ^he  wrote  to  his  client, 
urging  his  attendance,  and  could  not  well  apply  to  the  Judge  of 
the  Court  for  an  extension,  at  the  last  hour,  Saturday  night,  when 
such  Judge  was  fourteen  miles  away. 

The  defendant  evinced  his  good  faith  and  purpose  to  have  the 
case  promptly  tried  on  the  paerits,  as  he  proposed  that  it  be  tried 
on  the  same  day  it  was  originally  set  for  trial,  so  that  no  possible 
inconvenience  could  be  suffered  by  plaintiff,  nor  his  position  differ- 
ent than  if  the  answer  had  been  forthcoming  on  Saturday  night. 
A  trial  being  had  on  the  merits,  if  his  demand  was  just  the  Court 
or  jury  would  so  pronounce  it,  and  defendant  be  compelled  to  pay ; 
but  the  judgment  taken  by  default  leaves  defendant  no  option,  but 
he  must  pay,  be  the  demand  right  or  wrong.  Under  such  circum- 
stances  the  power  of  the  Court  found  in  the  section  (68)  of  the 
law  referred  to,  "  should  be  freely  and  liberally  exercised,  so  as  to 
dispose  of  cases  upon  their  substantial  merits,  and  without  unrea- 
sonable delay,  regarding  rather  the  right,  than  the  mere  technical 
advantages." 

I  conclude  that,  under  the  circumstances  of  this  case,  it  is  too 
harsh  a  judgment  to  say  that  defendant  should  not  have  the  oppor- 
tunity to  be  heard  upon  his  defense  to  the  action,  and  that  the  or- 
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der  of  the  Court  should  have  been  to  set  aside  default  and  judgment 
upon  defendant's  paying  full  costs. 

For  the  reasons  here  stated  I  dissent.from  the  conclusions  reached 
bj  my  associates  of  the  Court. 


JACOB   H.   ROSE,  Respondent,  v.  AARON  D.  TREAD- 
WAY,  Appellant. 

Contract  as  to  making  Pre-emption  Claims.  Where  there  was  a  contract  be- 
tween two  persons  that  one,  who  was  entitled  to  pre-empt  a  certain  tract  of 
land,  should  make  no  pre-emption  claim,  in  consideration  of  which  the  other 
should  make  a  pre-emption  claim  for  a  larger  tract  including  the  former,  and 
after  obtaining  the  Government  title,  upon  payment  of  a  proportional  price  for 
the  lesser  tract,  should  deed  it  to  the  other :  Heldj  a  valid  contract,  neither  in 
contravention  of  the  pre-emption  laws  nor  within  the  statute  Of  frauds. 

Trust  in  fator  of  Settler  enforced  in  Eqcitt.  When,  by  an  agreement  be- 
tween settlers,  each  secures  the  precise  lands  which  he  has  occupied,  culti- 
vated and  improved,  the  object  of  the  pre-emption  laws  of  Congress  is  attained ; 
and  if,  under  such  agreement,  one  acquires  the  legal  title  for  another's  land,  a 
trust  results,  which  a  court  of  equity  will  enforce. 

Plkadino  by  Dependant  asking  Affirmative  Relief.  A  defendant  claiming 
affirmative  relief  must  plead  as  fully  as  if  he  were  a  plaintiff. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

■ 

The  facts  are  stated  in  the  opinions. 

Ulli9  and  Sawyer^  for  Appellant. 

I. 

The  contract,  under  which  defendant  claims  affirmative  relief, 
contravenes  neither  law  nor  public  policy,  but  is  consonant  to  both. 
(Fleming  v.  Snow^  10  Iowa,  318.) 

The  pre-emption  statute  never  meant  to  say  that  pre-emptors 
could  not  make  amicable  arrangements  of  difficulties  existing  be- 
tween them.  And  equity  looks  with  favor  upon  all  contracts  and 
agreements  tiiat  have  for  their  aim  the  quieting  of  litigation.  This 
is  also  the  dictate  of  sound  public  policy.  (See  cases  cited  in  U. 
S.  Digest  for  1861,  958.) 
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The  consideration  of  this  agreement,  as  averred  and  proved,  is  a 
valid,  good  and  sufiScient  consideration. 

There  was  not  only  a  part,  but  an  entire  performance  of  the 
agreement  on  the  part  of  Treadway,  by  his  not  filing  upon  and  con- 
testing the  right  of  Rose  to  pre-empt  the  "  Forty ^^  and  by  his  re- 
maining in  possession  and  keeping  and  maintaining  valuable  im- 
provements upon  the  land. 

11. 

The  defendant  is  entitled  to  the  aflSrmative  relief.  Courts  of 
equity  will  follow  purchase  money  into  the  land  and  decree  the  land 
to  him  who  furnishes  the  purchase  money.  (Bryd  v.  McLean^  1 
John.  Ch.  582 ;  BotUford  v.  Burr,  2  John.  Ch.  408 ;  2  Binney, 
802.) 

III. 

If  the  defendant  is  not  entitled  to  the  equitable  relief  prayed, 
yet  the  plaintiflF  is  defeated  in  his  action  of  ejectment.  The  action 
of  ejectment  is  a  poasessori/  action,  and  the  plaintiff  must  be  entitled 
to  the  possession  of  the  land  sued  for  by  him.  It  was  shown  by  the 
evidence  that  the  defendant  has  been  in  possession  of  the  land  since 
1860,  and  is  now  entitled  at  least  to  thepossemon, 

Clayton  and  DavieSy  for  Respondent. 

I. 

The  patent  of  the  United  States  to  Rose,  lawfully  acquired  by 
Rose,  and  of  which  he  is  now  the  owner  and  holder,  showed  his 
title  to  the  land  in  dispute,  and  his  right  to  the  possession  thereof. 

II. 

The  agreement  between  Rose  and  Treadway,  that  Rose  would  ob- 
tain a  patent  for  land  and  afterwards  deed  the  same  to  Treadway, 
is  in  direct  contravention  of  the  pre-emption  statute ;  and  even  if 
such  an  agreement  had  been  entered  into  in  direct  conflict  with  the 
positive  law  of  the  land,  it  is  hardly  to  be  presumed  that  a  Court  of 
equity  would  assume  such  transcendent  powers  as  to  decree  its  en- 
forcement. A  party  seeking  relief  in  equity  must  present  himself 
with  clean  hands,  and  in  asking  equity  must  do  equity. 
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m. 

The  four  hundred  dollars  paid  by  Treadway  to  Rose  was  paid 
partly  in  satisfaction  to  Rose  for  filing  an  abandonment  of  forty 
acres  of  land  which  Rose  had  pre-empted,  and  which  Treadway  was 
desirous  of  obtaining,  and  partly  in  satisfaction  of  damages  done  to 
Rose's  property  by  trespass  of  Treadway's  stock ;  and  the  payment 
ef  the  said  sum  was  totally  foreign  to  the  matter  of  settling  the 
boundary  lines  between  the  various  pre-emptors,  and  had  no  rela- 
tion to  or  connection  with  the  fifteen  acres  of  land  in  dispute. 

IV. 

When  Rose  had  procured  the  patent  and  was  in  condition  to  re- 
linquish the  fifteen  acres. to  Treadway,  the  latter  had  failed  to  pro- 
cure a  relinquishment  in  favor  of  Rose,  which  he  agreed  to  do. 
Rose  having  ,a  patent  from  the  Government,  and  Treadway  having 
failed  to  perform  his  part  of  the  agreement.  Rose  is  entitled  to  his 
writ  of  ejectment.  It  is  absurd  to  contend  that  Treadway,  failing 
to  perform  his  part  of  the  contract,  could  thereby  take  advantag'e 
of  his  own  wrong,  and  possess  and  enjoy  the  fifteen  acres  of  Rose's 
land  in  defiance  of  the  real  owner. 

By  the  Court,  Whitman,  J. 

Defendant  Treadway  appeals  from  an  order  made  in  the  District 
Court  of  the  Second  Judical  District,  overruling  his  motion  for  a 
new  trial,  and  from  the  judgment  of  the  Court  against  him. 

The  action  was  to  recover  fifteen  acres  of  land,  portion  of  a 
larger  tract,  claimed  by  plaintiff  under  a  patent  of  the  United 
States.  Defendant  in  possession  pleaded  that  he  was  entitled  there- 
to, and  to  a  deed  from  plaintiff,  by  virtue  of  an  agreement  that 
plaintiff  should  obtain  title  to  the  entirety  from  the  Government  of 
the  United  States,  and  thereafter  deed  to  defendant  the  fifteen 
acres  in  controversy,  in  consideration  that  defendant  should  refrain 
firom  presenting  his  rightful  claim  to  the  larger  tract,  and  should 
pay  the  purchase  money  of  the  smaller,  which  was  within  his  in- 
closure. 

The  question  of  fact  in  dispute  is,  what  was  the  agreement  ? 
Plaintiff  claims  that  he  was  not  to  deed  unless  defendant  first  ob- 
80 
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tained  for  him  the  title  to  certain  lands  in  his  possession,  but 
claimed  by  pre-emption  by  other  parties ;  and  that  defendant  failed 
so  to  do. 

The  allegations  of  defendant's  answer  are  clearly  proven,  unless 
a  certain  paper  in  evidence  is  to  be  taken  as  the  real  agreement. 
This  paper  is  in  the  following  words  : 

"  George  L.  Gibson  is  to  convey  to  Jacob  H.  Rose,  on  demand, 
after  pre-emption  by  warrantee  deed,  (or  to  give  bond  for  perfect 
title  in  fee  simple  upon  reception  of  patent)  all  that  portion  of 
northeast  quarter  of  southeast  quarter  of  section  7  of  township  16, 
range  20,  which  lies  west  of  said  Rose's  east  fence.  On  demand, 
after  A.  D.  Treadway  shall  procure  for  Rose  a  perfect  title  in  fee 
simple  to  all  that  portion  of  west  half  of  northeast  quarter  of  said 
section  7  lying  south  of  said  Rose's  north  fence,  and  that  portion  of 
southeast  quarter  of  southeast  quarter  of  said  section  7  lying  west 
of  said  Rose's  east  fence,  said  Rose  is  to  convey,  by  warrantee  deed, 
(or  give  bond  for  deed  on  reception  of  patent)  all  that  portion  of 
west  half  of  southeast  quarter  of  said  section  .7  lying  south  of  Tread- 
way's  north  fence,  marked  on  plat  *•  log  fence.'  Meanwhile  all 
parties  to  occupy  according  to  present  inclosures. 

"  Signed  March  2d,  1865. 

"  A.  D.  Treadway, 
"George  Gibson, 
"  By  Chas.  E.  Flandrau,  their  Attorney  in  Fact. 

"Jacob  H.  Rose, 
"  By  Geo.  A.  Nourse,  his  Attorney  in  Fact." 

Plaintiff,  defendant,  and  Gibson  all  testify  that  they  never  author- 
ized nor  were  aware  of  its  execution.  It  can  then  have  no  validity 
as  an  agreement.  Defendant,  Chapman,  Gatewood,  and  Gibson  all 
testify  to  the  agreement  substantially  as  set  forth  in  defendant's 
answer ;  and  the  only  contradiction  thereof  is  on  part  of  plaintiff, 
who  testifies  that  he  did  not  understand  that  he  was  to  deed  to  de- 
fendant unless  defendant  obtained  for  him  his  possessions  claimed 
by  others. 

The  evidence  is  conclusively  in  favor  of  defendant,  especially 
when  considered  in  the  light  of  the  undisputed  facts :    First.  That 
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he  had  the  right  of  pre-emption  to  the  tract,  including  the  land  in 
controversy.  Second.  That  he  did  not  make  claim  to  it  by  reason 
of  some  agreement  with  plaintiff.  Third.  That  he  paid  to  plaintiff 
four  hundred  dollars  in  settlement  of  another  controversy,  and  with 
the  understanding  on  the  part  of  defendant  at  least  that  a  sufficient 
portion  thereof  should  be  applied  in  payment  for  the  land  in  dispute 
here. 

The  contract  was  valid,  and  neither  in  contravention  of  the  pre- 
emption laws  of  the  United  States,  nor  within  the  Statute  of  Frauds. 

The  object  of  the  laws  of  Congress  is  certainly  fully  attained 
when  each  settler  secures  the  precise  lands  which  he  has  occupied, 
cultivated,  and  improved ;  and  when  under  an  agreement  similar  to 
that  between  plaintiff  and  defendant  legal  title  has  vested  by  the  is- 
suance of  the  patent  of  the  United  States,  a  trust  results  which 
Courts  of  equity  will  enforce  agidnst  the  patentee.  (^McCoy  v. 
HugheB^  1  Iowa,  371,  (Greene)  ;  Brooks  v.  UlliSy  3  Iowa,  627, 
(Greene)  ;  Bryant  v.  HendrickSj  5  Iowa,  258,  (Clarke) ;  Snow  v. 
Flanneri/y  10  Iowa,  318;  Stephenson  v.  Smithy  7  Mo.  619; 
Chove's  Heirs  v.  Fulsome  et  aL,  16  Mo.  549 ;  Doyle  v.  Willys  16 
m.         ;  Franklin  v.  McFlyn,  23  111.  91.) 

Defendant  prays  a  decree  for  a  deed  from  plaintiff.  His  pleading 
does  not  entitle  him  to  it.  He  alleges  no  demand  for  nor  refusal 
to  give  a  deed.  Under  the  practice  in  this  State  a  defendant 
claiming  affirmative  relief  must  plead  as  fully  as  if  plaintiff. 

The  order  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  leave  to  defendant  to  amend  his  answer. 

By  Johnson,  J.,  concurring. 

This  was  an  or<Unary  action  of  ejectment  for  a  certain  parcel  of 
land  in  Ormsby  County.  The  defendant,  Treadway,  answering  a 
complaint  in  the  usual  form,  negatived  the  averments  of  such  com- 
plaint, and  subsequently,  by  supplemental  answer,  set  up  an  addi- 
tional defense  of  an  equitable  character — that  a  contract  had  been 
•made  between  him  and  plaintiff  for  the  land  in  controversy,  *and 
that  having  complied  with  the  terms  of  the  agreement  on  his  part, 
he  is  entitled  to,  and  by  way  of  cross  action,  prays  a  specific  per- 
formance. 
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The  question,  so  far  as  I  am  advised,  has  never  before  been 
passed  on  bj  this  Court ;  but  in  New  York  and  California,  under  a 
code  of  procedure  essentially  like  ours,  it  has  been  quite  uniformly 
held  that  a  person  having  a  perfect  equitable  title  to  land  in  pos- 
session, could  use  it  effectually  in  resistance  to  an  action  of  eject- 
ment, prosecuted  by  one  holding  the  legal  title.  (Crary  v.  Good- 
man, 2  Keman  R.  266 ;  Arguelh  v.  Edinger,  10  Cal.  R.  157  ; 
Morrison  v.  Nelson,  13  Id.  494  ;  Estrada  v.  Murphy,  19  Id.  248  ; 
Webber  v.  Marshall,  Id.  457  ;  Lestrado  v.  Barth,  Id.  660 ;  Bon- 
ner V.  Smith,  24  Id.  114 ;  Blum  v.  Robinson,  Id.  127.)  More- 
over, in  such  a  case,  if  upon  hearing  the  evidence  the  Court  shall 
determine  there  is  ground  for  relief,  it  will  enjoin  the  further  prose- 
cution of  the  action  with  its  decree  for  specific  performance. 
(  Webber  v.  Marshall,  19  Cal.  447  ;  Lestrado  v.  Barth,  Id.  660.) 
But  to  entitle  a  defendant  to  such  relief  the  answer  should  contain 
all  the  essential  averments  of  a  bill  in  equity.     (Id.) 

The  defendant  here  makes  no  allegation  of  a  demand  for  a  deed. 
As  the  case  stands,  is  such  an  allegation  necessary  ?  The  general 
rule  seems  to  be  that  a  vendee,  in  addition  to  the  payment  or  ten- 
der of  the  purchase  money,  must  demand  his  deed  before  he  can 
maintain  an  action  for  a  breech  of  the  covenant.  (  Chray  et  al,  v. 
Dougherty  et  ah,  25  Cal.  279,  and  cases  there  cited.)  This  gen- 
eral rule,  however,  has  its  exceptions.  "  The  chief  office  of  a  re- 
quest," says  Sanderson,  C.  J.,  (Id.  280)  "  is  to  perfect  the  breach 
and  put  the  vendor  in  default,  and  this  result  may  follow  from  other 
causes  and  circumstances  as  well  as  from  a  refusal  to  comply  with 
an  express  demand.  As,  for  instance,  if  the  vendor  refuses  to  re- 
ceive the  purchase  money  when  tendered,  thereby  repudiating  his 
contract,  or  by  his  own  act  prevents  the  vendee  from  performing 
his  part  of  the  agreement,  or  by  any  adversary  steps  makes  it 
known  that  he  does  not  intend  to  observe  and  perform  his  covenant, 
except  upon  compulsion,  thus  in  effect  j'efusing  in  advance  of  a  de- 
mand,  neither  law  nor  equity  imposes  upon  the  vendee  the  obsenr- 
ance  of  a  ceremony  thus  made  idle  and  fruitless.  Uuder  such  cir- 
cumstances a  Court  of  ^equity  will  go  so  far  as  to  interpose  and 
compel  specific  performance  before  the  vendee  has  complied  with 
the  contract  on  his  part,  when  it  would  be  inequitable  and  uncon- 
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scientious  to  allow  the  vendor  to  evade  his  covenant,  and  will  award 
a  decree  compelling  specific  performance  within  a  certain  time, 
provided  the  vendee  shall  have  before  that  time  performed  on  his 
part."     (See  also  the  cases  cited  in  the  opinion.) 

Accepting  this  as  a  fair  statement  of  the  law  bearing  upon  the 
question  in  hand,  and  within  these  rules,  if  Treadwaj  had  brought 
suit  directly  against  Rose  to  compel  a  specific  performance,  on  the 
precise  grounds  set  forth  in  his  supplemental  answer  here,  the  want 
of  a  demand  upon  Rose  for  a  deed  before  suit  would  be  fully  com- 
pensated in  the  pleading,  by  stating  in  efiect  that  Rose  claimed  to 
be  the  owner  and  entitled  to  the  possession  of  the  premises  in 
controversy,  and  was  prosecuting  an  action  to  obtain  possession 
of  the  same.  But  when  the  position  of  the  parties,  as  in  this 
instance,  is  reversed — Rose  is  first  the  actor,  claiming  in  his 
complaint  the  ownership  and  right  of  possession  to  the  land,  and 
brings  suit  to  eject  Treadway  from  the  premises — thus  by  his 
declarations  and  acts  demonstrating  beyond  cavil  that  a  demand 
upon  him  for  a  deed  would  be  but  an  idle  ceremony — so  thoroughly 
supplies  the  adversary  pleading  and  proofs  upon  the  question  of 
demand  as  to  render  entirely  needless  either  such  an  averment  in 
the  answer  or  evidence  as  to  the  fact  on  the  hearing  of  the  case. 

Entertaining  the  views  expressed  herein,  it  follows  that  in  my 
judgment,  in  respect  to  the  matter  of  demand,  no  amendment  of 
the  answer  is  necessary. 

Upon  the  other  questions  discussed  I  concur  in  both  the  reason- 
ing and  conclusions  attained  in  the  opinion  of  my  associate.  I  also 
concur  in  the  order  reversing  the  judgment  of  the  District  Court. 
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J.  J,  LINN,  Appellant,  v.  J.  D.  MINOR,  Respondent. 

Ck)NOREss'  HAS  NOT  PROHIBITED  SPECIFIC  CoxTRACT  Laws.  There  IS  nothiDg  in 
the  laws  of  Congress  prohibiting  the  enforcement  of  contracts  for  the  pajment 
of  coin  in  accordance  with  their  strict  letter  by  judgments  for  the  kind  of 
money  agreed  to  be  paid. 

Specific  Contract  Laws.  It  is  a  matter  of  indifference  to  the  United  States 
Government  whether  individual  debts  be  paid  in  one  currency  or  another;  nor 
does  the  legislation  of  Congress  make  it  the  duty  of  any  person  to  employ  notes 
in  preference  to  gold ;  nor  is  it  in  contravention  of  public  policy  or  contrary  to 
good  morals  to  allow  a  person  to  waive  his  privilege  of  paying  his  debts  in  legal 
tender  notes. 

The  Doctrine  of  Starje  Decisis.  A  decision  once  made  upon  due  deliber- 
ation ought  not  to  be  disturbed  by  the  same  court,  except  upon  the  most 
cogent  reasons  and  undoubted  manifestations  of  error;  but  if  it  be  clearly 
incorrect,  and  no  injurious  results  will  be  likely  to  flow  from  a  reversal, 
and  especially  if  it  be  injurious  and  unjust  in  its  operation,  it  should  be 
reversed. 

MiLLiKEN  V.  Sloat,  1  Nev.  585,  as  to  specific  contract  law  being  in  cou' 
flict  with  the  legal  tender  law  of  Congress,  overruled. 

MiLLiKEN  V.  Sloat,  beyoud  its  operation  in  enabling  dishonest  debtors  to 
defraud  their  creditors,  has  been  a  dead  letter  ever  since  its  rendition,  and 
virtually  overruled  by  the  moral  power  of  the  upright  portion  of  the  com- 
munity. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Humboldt  County. 

This  was  an  action  to  recover  the  sum  of  three  hundred  and  one 
dollars  in  United  States  gold  coin,  due  and  payable  by  the  terms 
of  a  promissory  note.  The  Court  found  as  a  conclusion  of  law  that 
the  plaintiff  was  entitled  to  judgment  against  the  defendant  for  the 
sum  claimed,  and  was  of  opinion  that  it  should  be  for  such  sum  in 
United  States  gold  coin ;  but  felt  constrained,  under  the  authority 
of  Milliken  v.  Sloat^  (1  Nev.  685)  to  deny  a  judgment  in  any 
specific  kind  of  money,  and  accordingly  ordered  it  to  be  entered 
simply  in  dollars. 

M.  S.  Bonnifieldy  for  Appellant. 

P.  jET.  SarriSj  for  Respondent. 

By  the  Court,  Lewis,  C.  J. 

Whether  a  judgment  for  coin  in  accordance  with  Section  2  of 
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an  Act  of  the  Legislature  of  this  State,  entitled  ^^  An  Act  amend, 
atory  of  and  supplementary  to  an  Act  entitled  '  An  Act  to  regulate 
proceedings  in  civil  cases  in  the  Courts  of  Justice  of  the  Territory 
of  Nevada,'  "  rendered  upon  a  special  promise  to  pay  that  character 
of  money,  is  repugnant -to  the  Act  of  Congress  making  Treasury 
notes  a  legal  tender,  and  if  not,  whether  we  are  bound  to  follow  the 
decisions  formerly  rendered  by  this  Court  holding  otherwise,  are 
the  only  questions  submitted  for  determination  upon  this  appeal. 

Upon  the  first  question  we  have  found  no  difficulty  in  arriving  at 
the  conclusion  that  there  is  nothing  in  the  laws  of  Congress  pro- 
hibiting the  enforcement  of  contracts  for  the  payment  of  coin  in 
accordance  with  their  strict  letter,  by  a  judgment  rendered  for  the 
kind  of  money  agreed  to  be  paid.     Although  entertaining  the  pro- 
foundeit  respect  for  the  upright  and  able  Judges  who  rendered  the 
decision  in  Milliken  v.  Sloat^  (1  Nev.  585)  we  are  constrained  by 
the  force  of  unanswerable  reasoning  to  differ  from  the  conclusion  at 
which  they  arrived.    (The  ground  taken  by  the  learned  Judges  was 
that  the  Act  of  the  Legislature  known  as  the  Specific  Contract  Act 
is  in  conflict  with  the  Act  of  Congress  making  treasury  notes  a  legal 
tender,  because  it  denies  the  right  to  the  debtor  to  discharge  those 
debt  in  treasury  notes  which  he  specifically  agreed  to  pay  in  coin. 
This,  it  is  said,  engrafts  an  exception  upon  the  Act  of  Congress — or 
rather  restricts  its  terms  to  general  debts,  whilst  its  comprehensive 
language  includes  all  characters  of  debts,  whether  made  payable  in 
coin  or  not,  save  those  expressly  excepted  by  Congress  itself.    The 
fallacy  of  the  conclusion  arrived  at  in  that  case  appears  to  have 
originated  in  the  assumption  that  the  General  Government  was 
directly  and  immediately  interested  in  having  all  debts  paid  in 
treasury  notes,  and  that  the  Act  of  Congress  making  them  a  legal 
tender  was  enacted  to  further  that  interest;  whereas,  as  a  matter  of 
fact,  the  Acts  of  Congress  indicate  nothing  of  the  kind,  but  treasury 
notes  and  gold  are  both  alike  made  a  legal  tender,  the  General 
Government  having  in  no  wise  expressed  or  indicated  a  purpose  or 
desire  to  enforce  the  use  or  circulation  of  one  in  preference  to  the 
other.     The  laws  declaring  what  shall  be  a  legal  tender  must  be 
taken  together  and  construed  as  one  act.     And  by  so  doing  we  find 
that  gold  and  treasury  notes  are  both  declared  to  be  lawful  money 
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and  a  legal  tender,  for  the  payment  of  debts  public  and  private  and 
nothing  more.  Thus  the  inference  from  the  Acts  of  Congress  is 
irresistible  that  it  is  a  matter  of  indifference  to  the  Government 
whether  individual  debts  be  paid  in  one  currency  or  the  other. 
Nothing  is  clearer  than  that  the  right  to  discharge  a  debt  in  notes 
is  simply  a  privilege  given  to  the  individual.  That  the  Act  of 
Congress  does  not  make  it  the  duty  of  any  person  to  employ  notes 
in  preference  to  gold,  or  to  pay  a  debt  contracted  by  him  in  one 
rather  than  the  other,  seems  to  be  unquestionable.  Is  it  not  then 
equally  evident  that  this  law  leaves  it  entirely  optional  with  the 
individual  which  of  the  two  he  ¥rill  use  in  the  transaction  of  his 
business  or  the  payment  of  a  debt?  It  undoubtedly  is.  The 
right  to  pay  a  debt  in  notes  being  a  mere  privilege  gi*anted  to  the 
person,  in  the  exercise  of  which  the  Grovernment  has  no  iiiterest, 
may  be  waived  by  the  individual  to  whom 'it  is  granted,  as  all  mere 
personal  privileges  or  civil  rights  may  be,  where  to  do  so  is  not  in 
contravention  of  public  policy,  or  contrary  to  good  morals.  (Broom's 
Maxims,  624  to  630.) 

But  there  is  nothing  in  a  contract  to  pay  a  given  sum  in  gold 
coin  or  any  other  kind  of  money  that  is  immoral,  or  that  in  any 
respect  contravenes  public  policy.  It  has  never  been  prohibited 
^'  either  expressly  or  by  implication,  and  no  policy  against  the 
making  of  such  contracts  has  in  any  manner  been  indicated  on  the 
part  of  the  Government.  The  Government  has  created  three  kinds 
of  money,  which  it  has  provided  shall  be  legal  tender  in  the  pay- 
ment of  debts — gold  coin,  treasury  notes,  and  silver  in  limited 
amounts ;  but  it  has  nowhere  intimated  in  the  remotest  degree  a 
preference  for  any  one  of  these  kinds  of  money  over  the  others." 
Such  being  the  case,  we  are  unable  to  see  how  the  specific  enforce- 
ment of  an  agreement  to  pay  either  kind  can  in  any  way  be  in 
contravention  of  public  policy.  Indeed,  Congress  itself  has  set  all 
doubts  upon  this  question  at  rest  by  the  enactment  of  laws  expressly 
authorizing  contracts  for  the  delivery  of  gold  coin.  (Act  of  March 
8d,  A.D.  1863, 12  Statutes  at  Large,  page  119 ;  Id.  page  Til, 
Section  5.)  A  contract  to  pay  gold  coin  at  a  future  day  can  cer- 
tainly be  no  more  in  contravention  of  public  policy  than  the 
contracts  thus  authorized  by  Congress  itself. 
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But  we  consider  it  entirely  unnecessary  to  enter  at  length  into  a 
discussion  of  this  question,  for  little  if  anything  can  be  added  to 
the  exhaustive  and  able  opinion  delivered  in  the  case  of  Carpentier 
V.  AthertoHj  (25  Cal.  664)  where,  upon  what  appears  to  us  to  be 
irrefragable  reasoning,  the  conclusion  is  attained  that  a  judgment 
for  coin  is  not  repugnant  to  the  Act  of  Congress  making  treasury 
notes  a  legal  tender. 

This  seems,  also,  to  be  the  opinion  of  the  Supreme  Court  of  the 
United  States.  See  Thompson  v.  Rigga^  (5  Wallace,  663)  where 
this  language  is  used :  ^^  Contracts  between  a  banker  and  his  cus- 
tomers are  doubtless  required  to  be  performed,  and  must  be  con- 
strued in  the  same  way  as  contracts  between  other  parties.  Where 
the  banker  specially  agrees  to  pay  in  bullion  or  in  coin,  he  must  do 
so,  or  answer  in  damages  for  its  value  ;  and  so  if  one  agrees  to  pay 
in  depreciated  paper,  the  tender  of  that  paper  is  a  good  tender, 
and  in  default  of  payment,  the  promisee  can  recover  only  its  market 
and  not  its  nominal  value.  But  where  the  deposit  is  general,  and 
there  is  no  special  agreement  provided,  the  title  of  the  money 
deposited,  whatever  it  may  be,  passes  to  the  bank,  and  the  trans- 
action is  unaffected  by  the  character  of  the  money  in  which  the 
deposit  is  made,  and  the  bank  becomes  liable  for  the  amount  as  a 
debt,  which  can  only  be  discharged  by  such  money  as  is  by  law  a 
legal  tender." 

This,  it  is  true,  has  not  the  weight  of  authority,  for  the  question 
here  involved  was  not  a  point  decided  in  that  case.  If  it  had  been, 
it  would  perhaps  be  decisive  of  this,  for  that  Court  is  certainly 
the  highest  authority  upon  the  question  as  to  whether  an  Act  of 
Congress  has  been  violated  or  not.  It,  however,  indicates  the 
opinion  of  that  tribunal,  and  is  entitled  to  some  consideration  at 
least.  The  reasoning  of  the  Courts  in  the  cases  above  referred  to 
is  so  perfectly  satisfactory  to  us  that  we  cannot  avoid  the  conclusion 
that  the  decision  in  Milliken  v.  Sbat  is  totally  untenable  upon 
>  legal  principles. 

But  admitting  it  to  be  erroneous,  should  this  Court  notwithstand- 
ing follow  it  as  the  law  of  this  State  ?  It  is  a  rule  universally 
recognized  by  the  Courts  that  a  decision  once  made  upon  due 
deliberation  ought  not  to  be  disturbed  by  the  same  Court,  except 


J 


466  SUPREME  COURT  OF  NEVADA,  1868. 

Linn  v.  Minor. 

upon  the  most  cogent  reasons  and  upon  undoubted  manifestation  of 
error.  (1  Kent's  Com.  476.)  But  where  it  is  perfectly  apparent 
that  a  decision  is  erroneous,  or  misstates  the  law,  it  then  becomes 
a  question  of  policy  whether  it  should  be  followed  or  not.  If  a 
manifestly  erroneous  decision  has  become  the  foundation  of  title  to 
property,  or  has  entered  into  the  commercial  system  of  the  country, 
it  would  generally  operate  more  unjustly  to  overturn  than  to  recog- 
nize it  as  the  law.  When  such  is  the  case,  the  Courts  often  feel 
*  themselves  bound  to  follow  even  a  flagrantly  erroneous  decision. 
Chancellor  Kent,  speaking  of  this  subject,  observes :  "  But  I 
wish  not  to  be  understood  to  press  too  strongly  the  doctrine  of  9tare 
decisiB  when  I  recollect  that  there  are  more  than  a  thousand  cases 
to  be  pointed  out  in  the  English  and  American  books  of  reports 
which  have  been  overruled,  doubted  or  limited  in  their  application. 
It  is  probable  that  the  records  of  many  of  the  Courts  in  this  coun- 
try are  replete  with  hasty  and  crude  decisions,  and  such  cases 
ought  to  be  examined  without  fear,  and  reversed  without  reluctance, 
rather  than  to  have  the  character  of  our  law  impaired  and  the 
beauty  and  harmony  of  the  system  destroyed  by  the  perpetuity  of 
error.  Even  a  series  of  decisions  are  not  always  conclusive  evi- 
dence of  what  is  law,  and  the  revision  of  a  decision  very  often 
resolves  itself  into  a  mere  question  of  expediency  depending  upon 
the  consideration  of  the  importance  of  certainty  in  the  rule,  and 
the  extent  of  property  to  be  affected  by  a  change  of  it."  In  over- 
ruling a  former  decision  of  long  standing  made  by  itself,  the  Court 
of  Errors  of  the  State  of  Mississippi  (2  Smedes  &  M.)  says : 
"  We  are  fully  sensible  that  the  stability  of  jurisprudence  requires 
an  adherence  to  the  decisions  of  Courts.  If  solemn  judgments 
once  made  are  lightly  departed  from,  it  shakes  the  public  confidence 
in  the  law,  and  throws  doubt  and  distrust  on  its  administration. 
Yet  even  this  backwardness  to  interfere  with  previous  adjudications 
does  not  require  us  to  shut  our  eyes  upon  all  improvements  in  the 
science  of  the  law,  or  require  us  to  be  stationary  while  all  around* 
is  in  progress.  «  *  *  Perhaps  no  general  rule  can  be  laid 
down  on  the  subject.  The  circumstances  of  each  particular  case, 
the  extent  of  influence  upon  contracts  and  interests  which  the 
decisions  may  have  had,  whether  it  may  be  only  doubtful  or  clearly 
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against  principle,  whether  sustained  by  some  authority  or  opposed 
to  all :  these  are  all  matters  to  be  judged  of  whenever  the  Court  is 
called  on  to  depart  from  a  prior  determination."  After  a  full 
review  of  the  authorities  upon  this  question,  the  Supreme  Court  of 
California  sums  up  its  conclusion  in  this  very  forcible  manner: 
^^  Apart  from  all  express  authority,  reason  must  convince  us  that 
no  such  inexorable  rule  could  exist.  The  rule  itself  implies  that 
the  doctrine  protected  by  stare  decisis  cannot  stand  by  itself.  But 
it  is  a  solecism  to  say  that  causes  should  be  tried  upon  wrong  prin- 
ciples— be  decided  against  the  law — whether  it  be  for  the  purpose 
of  justice  or  not,  so  to  decide  them.  The  law  is  not  so  false  to 
itself  as  to  require  its  own  permanent  overthrow,  unless  the  sub- 
version be  necessary  to  the  public  interests ;  and  whether  it  be  so 
necessary  in  a  given  case  or  not,  is  for  the  Court  to  decide  as  a 
matter  of  legal  discretion,  whenever  the  rule  is  invoked.  For,  as 
the  rule  of  stare  decisis  is  avowedly  put  upon  the  ground  of  policy, 
we  cannot  conceive  that  the  application  of  the  rule  could  be  rightly 
so  made  as  to  overthrow  the  paramount  public  policy  of  deciding 
causes  by  the  rules  of  the  law  when  these  rules  work  justice  and 
do  equity  in  the  major  part  of  the  cases  to  which  they  apply,  and 
protect  the  rights  of  the  many  against  the  claim  of  the  few." 

We  are  inclined  to  give  to  the  doctrine  of  stare  decisis  as  great 
weight  and  consideration  as  is  given  to  it  by  any  of  the  Courts. 
We  are  of  the  opinion  that  no  deliberate  decision  should  be  reversed 
by  the  same  Court  where  it  has  been  generally  accepted  as  the 
law,  or  whenever  a  reversal  of  it  would  be  likely  to  disturb  any 
right  of  property  or  derange  any  general  commercial  custom.  But 
if  a  decision  be  clearly  incorrect,  and  no  injurious  results  will  be 
likely  to  flow  from  a  reversal,  and  especially  if  it  be  injurious  and 
unjust  in  its  operation,  it  is,  it  seems  to  us,  the  imperative  duty  of 
the  Court  to  reverse  it.  Certainty  in  the  law  is  doubtless  greatly 
to  be  desired,  and  if  there  were  no  other  consideration,  that  of  it- 
self is  sufficient  to  suggest  the  necessity  of  a  strict  adherence  to  de- 
cided cases.  However,  notwithstanding  our  willingness  to  give  to 
this  consideration  the  greatest  possible  weight,  it  is  not,  we  think, 
sufficient  to  justify  us  in  blindly  adhering  to  a  decision  manifestly 
erroneous,  and  which  is  productive  only  of  wrong  and  injustice. 
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That  the  case  of  MiUiken  v.  Sloat  is  erroneous  ;  that  to  overrule 
it  will  disturb  no  rights  of  property,  nor  any  commercial  custom, 
we  are  thoroughly  satisfied.  The  reasoning  in  the  case  of  Car- 
pentier  v.  Atherton  very  clearly  maintains  the  right  of  the  Courts 
to  render  a  judgment  for  coin  upon  an  agreement  to  pay  it,  and  in 
our  opinion  the  learned  Judges  who  delivered  the  opinions  in  MilUr 
ken  V.  Sloat  entirely  failed  to  answer  it.  That  no  right  of  prop- 
erty can  be  disturbed  by  the  reversal  of  the  latter  decision,  is  mani- 
fest &om  the  very  nature  of  the  case  ;  and  as  to  deranging  any 
commercial  system,  it  is  enough  to  say  that  the  moral  sense  of  die 
community  has  repudiated  it  from  the  moment  it  was  rendered, 
and  it  has  only  been  invoked  by  that  class  of  persons  whose  moral 
obliquities  are  such  that  they  can  perceive  no  wrong  in  the  viola- 
tion of  a  deliberate  and  fair  contract,  provided  the  law  gives  them 
protection,  or  fails  to  afford  a  remedy  against  them.  The  commer- 
cial business  of  the  State  has  been  as  generally  transacted  on  a  coin 
basis  since  the  decision  in  MiUiken  v.  Sloat  as  it  was  before,  the 
conmiunity  relying  upon  individual  honor  and  sense  of  right  for  that 
security  which  the  law  denied  to  it.  All  the  hazards  necessarily 
resulting  from  such  a  state  of  things  have  not  been  sufficient  to 
force  the  people  of  this  State  to  adopt  the  paper  currency  of  the 
country  as  a  general  medium  of  commercial  transactions.  Indeed, 
beyond  giving  legal  sanction  to  the  violation  of  contracts,  and  ena- 
bling the  dishonest  debtor  to  defraud  his  creditor,  the  employer  to 
deprive  the  laborer  of  thirty  per  cent,  of  the  wages  of  his  industry, 
the  decision  has  been  a  dead  letter — virtually  overruled  by  the 
moral  power  of  the  upright  portion  of  community.  Its  effects  have 
been  pernicious,  and  cannot  be  otherwise  in  the  future.  Can  it  be 
said,  then,  that  it  is  the  duty  of  the  Court  to  follow  it  ?  We  think 
not.  The  Court  below  must  therefore  be  directed  to  render  a  judg- 
ment for  coin,  in  accordance  with  the  terms  of  the  contract  sued  on. 
So  ordered. 

By  Johnson,  J.,  concurring. 

I  concur  with  my  associates  of  the  Court  in  the  conclusion  at- 
tained in  the  foregoing  opinion,  upon  both  points  therein  discussed. 
I  also  concur  in  the  judgment. 
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GEORGE  P.  HOWE,  Respondent,  v.  JULIA  A.^HOWE, 

Appellant. 

Disposition  of  Common  Property  on  Ditorce.  In  an  action  for  divorce  for 
extreme  cruelty,  where  nothing  is  said  in  the  pleading  about  the  disposition  of 
the  common  property,  it  is  error  to  award  it  all  to  one  of  the  parties. 

Reysrsal  of  Divorce  Decree  in  Part.  Where  the  decree  of  divorce  for  ex- 
treme cruelty,  in  an  action  in  which  there  was  no  averment  in  the  pleadings 
as  to  the  common  property,  awarded  it  all  to  the  plaintiff:  Held,  that  in  so  far 
as  it  purported  to  make  disposition  of  or  direction  concerning  such  property, 
-  it  should  be  reversed,  and  the  cause  remanded  for  amendment  of  the  pleadings 
and  for  further  proceedings. 

■  Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
Lyon  County. 

This  was  an  action  for  divorce  from  the  bonds  of  matrimony,  on 
the  grounds  of  willful  desertion  and  extreme  cruelty,  and  praying 
for  the  custody  and  control  of  the  three  infant  children  of  the  mar- 
riage and  for  general  relief.  The  Court  below,  before  whom  the 
cause  was  tried  without  a  jury,  found  as  matters  of  fact  that  de- 
fendant had  been  guilty  of  willful  desertion  of  and  of  extreme  cru- 
elty to  the  plaintiff;  that  the  defendant  was  not  a  proper  person  to 
have  the  control  or  management  of  the  children,  and  that  the  prop- 
erty owned  by  plaintiff  was  acquired  by  his  own  efforts,  and  not  by 
the  joint  efforts  of  himself  and  wife.  The  decree,  besides  granting 
a  divorce  from  the  bonds  of  matrimony,  awarded  the  care,  charge, 
custody,  and  control  of  the  children  to  the  plaintiff,  and  gave  him 
"  for  his  sole  use  and  benefit  all  of  the  property,  both  separate  and 
common,  heretofore  and  now  belonging  to  the  plaintiff  and  defend- 
ant, and  that  defendant  be  debarred  from  all  right  of  homestead  in 
and  to  any  estate  belonging  to  said  plaintiff." 

Simry  K.  Mitchell^  for  Appellant. 

I. 

The  Court  erred  in  divesting  defendant  of  all  right,  title,  and 
interest  in  and  to  the  common  property.  The  Constitution  (Art. 
lY,  Sec.  31)  vests  in  the  wife  an  absolute  constitutional  right  in 
all  and  any  property  she  held  in  common  with  her  husband,  at  the 
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time  of  the  adoption  of  the  Constitution,  (September,  1864)  and 
which  might  be  subsequently  acquired.  The  parties  were  married 
in  Sacramento,  California,  on  February  14,  1856,  and  all  the 
property  was  acquired  after  that  time.  What  property  did  die 
wife  hold  in  common  with  her  husband  ? 

Under  the  statute  concerning  husband  and  wife,  (Statutes  of 
1864-5,  239)  all  the  property  acquired  by  either  husband  or  wife 
after  marriage,  except  such  as  may  be  acquired  by  gift,  bequest, 
devise,  or  descent,  shall  be  common  property,  yet  the  husband  holds 
the  title,  has  the  entire  management  and  control  of  the  common 
property,  and  the  absolute  disposition  of  the  same,  as  of  his  own 
estate.  All  common  property  therefore  is  "  held  in  common  "  by 
the  wife  with  the  husband,  and  her  rights  in  all  property  so  acquired 
extend  back  to  the  adoption  of  the  Constitution,  for  the  reason  that 
she  acquired  under  the  Constitution  a  right,  and  the  Legislature 
merely  determined  the  extent  of  that  right.  If  then  the  Constitor 
tion  vested  in  the  wife  a  right  in  property,  it  is  beyond  the  jurisdic- 
tion of  the  Court  to  take  it  away  under  any  legislative  enactment. 

But  if  the  wife  has  not  a  constitutional,  but  only  a  mere  statutory 
right  in  property  acquired  after  the  marriage,  the  judgment  must 
still  be  reversed.  The  law  (Statutes  of  1864-5,  239)  makes  the 
extent  of  the  wife's  right  in  common  property  (one-half)  dependent 
upon  two  conditions,  namely,  that  she  would  not  be  guilty  of  adul- 
tery or  extreme  cruelty ;  and  if  she  is  guilty  of  adultery  or  extreme 
cruelty  her  right  is  to  be  determined  by  the  Court,  in  the  exercise 
of  a  sound  discretion,  from  the  facts  of  the  case. 

The  Court  has  only  power  to  take  away  a  portion  of  the  common 
property,  (in  the  excepted  statutory  cases)  not  all.  In  the  case 
at  bar  it  exceeded  its  jurisdiction,  and  its  decree  should  be  re- 
versed. 

II. 

The  Court  erred  in  divesting  the  wife  of  all  interest  in  the  home- 
stead property. 

The  Constitution  provides  that  ^^  a  homestead  shall  be  exempt 
from  forced  sale  under  any  process  of  law,"  and  grants  to  the 
Legislature  only  the  right  to  determine  the  extent  and  character  of 
that  right.    It  also  specially  prohibits  ant/  alienation  whatsoever  <^ 
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that  homestead  right,  except  by  the  ^'  joint  consent  of  husband  and 
wife."  If  the  homestead  right  cannot  be  divested  under  the  Con- 
stitution in  any  other  manner  than  by  the  joint  consent  of  husband 
and  wife,  the  judgment  of  the  Court  below  in  that  respect  is  clearly 
erroneous. 

Williams  and  BixleVj  for  Respondent. 

Independent  of  statutory  regulations  the  husband  would  be  the 
absolute  owner  of  all  property  acquired  after  marriage  by  the  peiv 
sonal  exertions  of  either  party,  and  as  we  have  no  statute  affecting 
the  subject  in  this  State,  so  far  as  the  parties  now  before  the  Court 
are  concerned,  it  follows  that  the  property  embraced  in  the  decree 
belongs  to  and  was  subject  only  to  the  control  of  plcdntiff,  even 
without  the  decree. 

The  parties  were  married  in  California  some  twelve  years  ago. 
The  provisions  of  the  Act  concerning  husband  and  wife  do  not  ap 
ply  to  this  case,  so  far  as  the  marriage  goes,  because  the  parties 
were  married  before  its  passage,  and  in  California.  Neither  do 
they  apply  on  the  ground  that  the  property  mentioned  in  the 
decree  was  acquired  in  this  State  after*  the  passage  of  the  Act, 
because,  if  necessary  to  sustain  the  decree,  this  Court  will  presume 
that  it  appeared  to  the  District  Court  that  the  property  was  not 
acquired  in  this  State,  or  if  acquired  therein,  it  was  before  the 
passage  of  the  Act. 

But  at  any  rate  the  Court  had  the  power  to  make  the  decree 
entered.  (^Miller  v.  Miller^  33  Cal.  336.)  The  statute  concern- 
ing divorce  authorizes  it,  this  being  a  divorce  on  the  ground  of  ex- 
treme cruelty ;  and  that  the  decree  also  embraced  the  homestead, 
if  there  was  any,  does  not  affect  the  question.  It  is  presumed  to 
have  been  carved  out  of  the  separate  property  of  plaintiff,  or  the 
common  property. 

K  the  homestead  right  was  claimed  by  the  wife  in  the  separate 
property  of  the  husband,  that  right  must  have  ceased  upon  dissolu- 
tion of  the  marriage  contract,  otherwise  he  would  have  been  divested 
of  a  vested  right,  and  one  guaranteed  by  our  Constitution.  If  out 
of  common  property,  then  of  right  it  belonged  to  the  husband,  un- 
less the  provisions  of  the  Act  concerning  husband  and  wife  applied, 
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in  which  event  it  became  subject  to  the  decree  of  the  Court.    (  Oim- 
my  V.  Gimmy^  22  Cal.  683 ;  Gimmy  v.  Doane^  22  Cal.  635.) 

But  the  decree  does  not  in  terms  award  any  homestead  to  the 
husband,  nor  does  it  appear  that  there  was  in  existence  any  home- 
stead to  be  affected  by  it ;  but  it  merely  har6  appellant  from  claim- 
ing any  homestead  right  in  any  of  his  property.  Perhaps  an  un- 
necessary precaution  in  framing  the  decree,  yet  itot  one  that  can 
possibly  vitiate  the  judgment. 

By  the  Court,  Whitman,  J. 

This  appeal  is  from  a  decree  made  in  the  Fourth  District  Court, 
in  an  action  for  divorce.  Although  the  appeal  is  from  the  entire 
decree,  the  only  objections  presented  are  to  such  portion  as  touches 
property.  It  is  claimed  that  the  Court  erred  in  awarding  the  whole 
common  property  to  respondent,  and  in  barring  appellant  of  all 
homestead  claim. 

In  a  proper  case  the  Court  would  have  such  power.  Q3IiUer  v. 
Miller  J  33  Cal.  363  ;  Gimmy  v.  Gimmy,  22  Cal.  633 ;  Gimmy 
v.  Doane,  22  Cal.  635.)  Here  no  such  issue  was  presented.  The 
pleadings  say  nothing  upon  the  question  of  property ;  the  appellant 
might  have  well  believed  from  the  complaint  that  no  such  question 
was  made.  In  Gimmy  v.  Gimmy,  and  Gimmy  v.  Doatie,  before 
cited,  which  partially  overrule  Dye  v.  Dye,  (11  Cal.  163)  it  is 
said  upon  petition  for  rehearing :  '^  It  is  true  that  these  averments 
are  quite  too  general  in  their  terms,  there  being  a  want  of  precision 
and  certainty,  and  if  demurrers  had  been  filed  to  them,  on  the 
ground  that  they  were  ambiguous  and  uncertain,  they  would 
undoubtedly  have  been  sustained.  But  the  appellant  having  failed 
to  demur,  he  is  deemed  to  have  waived  the  same,  (Practice  Act, 
Sec.  45).  They  do  not  properly  come  within  the  latter  clause  of  said 
section,  because  sufficient  facts  ate  stated,  although  they  lack  the 
requisite  precision  and  certainty  in  the  manner  of  their  statement." 

This  very  liberal  rule  fails  to  reach  this  case  where  there  is  no 
averment.  The  decree,  so  far  as  it  purports  to  make  disposition  of 
or  direction  concerning  property,  is  reversed,  and  the  cause  re- 
manded, with  leave  to  both  parties  to  amend  their  pleadings. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 
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JOHN  SIME  et  a&.,  Appellants,  v.  HENRY  C.  HOWARD 

et  ah^  Rbspondbnts. 

Declaration  of  Trust  as  to  Land  Must  be  in  Writing.  TJDder  Section 
55  of  the  statute  concerning  conveyances  CStatutes  of  1861,  )  a  declaration 
of  trust  as  to  land  must  be  by  deed  or  conveyance  in  writing,  subscribed  by 
the  party  declaring  the  same,  or  by  his  lawful  agent,  thereunto  authorized  by 
writing. 

Declaration  of  Trust  does  not  Require  Stamp.  A  mere  declaration  in 
writing  that  the  person  making  it  holds  land  conveyed  to  him  in  trust  for 
another  is  not  such  a  conveyance  or  instrument  as  requires  either  a  United 
States  or  a  State  revenue  stamp. 

Declaration  of  Trust  may  be  Made  at  ant  Time.  A  valid  declaration 
of  trust  as  to  lands  held  for  the  use  of  another  may  be  made  at  any  time, 
and  does  not  necessarily  have  to  be  made  at  the  time  of  the  creation  of  the 
trust 

Declaration  op  Trust  as  Evidence.  Where  certain  land,  deeded  by  one 
person  to  another  in  trust  to  convey  back  a  portion  of  it  on  request,  was  by 
the  trustee  mortgaged,  and  afterwards,  on  a  foreclosure  suit  being  brought,  the 
truBtee  executed  a  declaration  in  writing  of  the  trust :  Held,  that  such  declara- 
tion  was  valid  and  effectual  in  proof  of  the  trust ;  that  it  was  properly  admitted 
in  evidence  as  such ;  and  that  the  trust  took  precedence  of  the  claims  of  all 
,  who  did  not  occupy  the  position  of  bona  fide  purchasers  for  value  without 
notice. 

Equities  of  Cestuis  que  Trust.  Where  there  is  a  purchase  of  real  estate 
from  the  legal  owner  and  no  consideration  is  paid,  or  where  the  property 
passes  in  payment  of  or  as  a  security  for  a  pre-existing  debt,  the  grantee  takes 
subject  to  all  existent  equities  against  the  grantor. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  action  was  originally  brought  by  John  Sime,  B.  F.  Hastings, 
and  Joseph  M.  Douglass,  against  Henry  C.  Howard  to  foreclose 
the  mortgage  referred  to  in  the  opinion.  The  complaint  was  after- 
wards amended  by  making  William  R.  Armstrong  a  party  defendant, 
and  in  other  respects. 

The  plaintifls  appealed  from  so  much  of  the  decree  as  adjudged 
that  Armstrong,  since  April  27,  1863,  had  been  and  was  the 
equitable  owner  of  one  moiety  of  the  mortgaged  premises ;  and  so 
much  of  the  decree  as  ordered  a  sale  of  the  premises  to  be  subject  to 
all  the  rights  of  Armstrong  as  ct%tui  que  tru9t  in  one-fourth  part  of 
81 
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the  entire  premises ;  and  so  much  of  the  decree  as  failed  to  bar 
Armstrong  of  all  right,  interest,  and  equity  of  redemption  in  the 
premises ;  and  the  decree  for  costs  in  favor  of  Armstrong,  and  the 
failure  of  the  decree  to  require  payment  in  gold  coin. 

Williams  and  Bizler^  for  Appellants. 

I. 

The  same  Legislature  which  enacted  that  all  trust  estates  in  land 
not  created  by  act  or  operation  of  law  should  be  created  or  declared 
by  "  conveyance ''  in  writing,  also  enacted  that  all  "  conveyances  " 
of  land  should  be  stamped.  The  term  "  conveyance  "  has  not 
different  meanings  in  the  two  Acts.  Therefore,  one  of  two  things 
must  inevitably  follow :  either  the  instrument  introduced  by  the 
defendant  is  not  a  conveyance,  and  therefore  does  not  comply  with 
the  requirements  of  Section  65  of  the  Act  of  Conveyance,  or  is  a 
conveyance  as  required  by  that  section,  and  is  void  for  want  of  a 
stamp.  .  (Harrison's  Digest,  Vol.  V,  Supplement,  top  page  1521, 
Title  "  Revenue  '';  Id.  Vol.  VII,  Supplement,  Vol.  Ill,  page  1436, 
Title  "  Revenue.") 

n. 

It  is  conceded  that  a  writing  is  necessary  to  enable  one  to  main- 
tain a  trust  in  the  Courts ;  but  the  dispute  between  parties  in  this 
case  relates  to  the  point  of  time,  with  relation  to  the  writing,  when 
the  trust  has  such  an  existence  as  will  be  recognized  by  the  law. 
The  defendant  claims  that  a  writing  can  be  so  shaped  as  to  relate 
back  to  the  time  when  a  parol  agreement  of  trust  over  land  was 
made,  and  thereby  make  such  parol  agreement  binding,  and  the 
trust  valid  from  the  date  of  the  parol  agreement ;  while  we  claim 
that  a  trust  can  only  exist  by  law  from  the  time  of  the  execution 
and  delivery  of  the  writing  creating  or  declaring  it.  The  point  in 
controversy  relates  to  the  time  when  the  writing  must  be  executed 
i;o  make  a  trust. 

Defendants  say  that  the  expression  "  declaration  of  trust,"  of 
itself,  denotes  a  previous  existing  agreement  resting  in  parol,  and 
therefore  argue  that  a  trust  can  legally  exist  in  parol.  The  same 
argument  would  do  away  with  all  writing  required  by  the  Statute 
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of  Frauds.  A  deed  imports  a  previous  *paroI  contract  or  agree- 
ment of  sale ;  and  yet  no  one  can  say  that  because  of  that  fact  a 
parol  agreement  of  sale  can  be  enforced,  or  if  followed  up  by  a 
deed,  that  the  conveyance  relates  back  and  takes  effect  from  the 
date  of  the  parol  agreement.  Both  kinds  of  instrument  import  a 
previous  parol  agreement  making  their  execution  necessary,  but  no 
right  vests  until  the  instrument  is  executed.  To  give  greater  effect 
to  a  declaration  of  trust  than  to  a  deed  would  be  to  simply  permit 
a  thing  to  be  done  indirectly  which  could  not  be  done  directly. 

A  declaration  of  trust  made  at  any  time  might  be  enforced 
between  the  parties  thereto ;  but  we  claim  that  the  trust  has  no 
legal  existence  until  the  writing  is  executed,  holding  that  the  pre- 
vious parol  agreement  or  transaction  upon  which  it  is  based  is  only 
to  be  regarded  as  the  consideration  for  the  writing.  All  the 
money  for  which  the  mortgage  was  given  was  advanced  within 
a  few  days  of  and  up  to  the  time  of  its  execution.  Howard 
then  stood  as  the  owner  of  the  property,  and  was  so  dealt  with 
by  the  plaintiffs;  and  it  is  natural  to  conclude  that  they  gave 
him  credit  upon  the  faith  of  his  being  the  owner.  In  the 
commercial  world  men  obtain  credit  upon  their  wealth  and 
the  value  of  their  visible  property.  Besides,  a  part  of  the  con- 
sideration was  advanced  at  the  time  the  mortgage  was  executed. 
Again :  time  was  given  for  the  payment  of  the  whole  debt ;  or,  to 
be  more  accurate  in  expression,  there  was  an  extension  of  payment; 
and  lastly,  by  taking  the  mortgage,  the  plaintiffs  deprived  them- 
selves of  the  remedy  by  attachment  against  any  other  property 
which  Howard  may  have  had. 

Can  it  be  said  that  plaintiffs  did  not  give  up  any  security,  or 
divest  themselves  of  any  right,  or  place  themselves  in  a  worse  situ- 
ation than  they  would  have  been  in  if  they  had  received  notice  of 
the  claimed  prior  equitable  title  ?  Yet  all  that  must  be  said  to  hold 
appellants  not  bona  fide  purchasers  for  a  valuable  consideration. 
(^Dickerion  v.  THllinghastj  4  Paige,  221 ;  Bayley  v.  Gheenleaf^ 
7  Wheaton,  51.) 

in. 

A  correction  of  the  judgment  should  be  made,  also,  so  as  to  give 
the  plaintiffs  gold  coin. 
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Mesick  and  Seely^  for  Respondents. 

I. 

The  law  refuses  its  aid  to  enforce  agreements  creating  trusts  or 
charges  upon  lands,  when  they  rest  altogether  in  parol;  not 
because  the  trusts  are  therefore  void,  but  because  it  will  not  permit 
them  to  be  proved  by  such  evidence.  But  when  a  person  who  has 
received  the  title  to  lands  purchased  for  the  benefit  of  another, 
although  without  having  declared  the  fact  in  writing,  recognizes 
and  fulfills  the  trust,  it  is  not  the  duty  of  this  Court  to  deny  its 
existence.  The  trustee  may  admit  the  facts  in  an  action,  dispense 
with  proof,  and  thus  authorize  the  Court  to  establish  and  enforce 
the  rights  of  the  cestui  que  trust,  K  he  does  not  plead  the 
statute,  he  waives  its  protection. 

Whether  the  trustee  executes  or  only  admits  the  trust,  he 
supplies  the  defects  in  the  proof  of  the  original  equities,  and  estab- 
lishes not  merely  that  his  title  is,  but  that  it  always  has  been, 
subject  to  these  equities.  (Brown  on  Statute  of  Frauds,  Sees.  498, 
499,  and  cases  cited  in  notes;  Story's  Eq.  Jur.,  Sees.  754-757  ; 
Spurrier  v.  Fitzgerald^  6  Ves.  548 ;  Howard  v.  Sexton,  4  Com- 
stock,  157.) 

n. 

The  declaration  of  trust  from  Howard  to  Armstrong,  of  May 
14th,  1868,  was,  within  the  meaning  of  Section  55  of  our  Statute 
of  Frauds,  clearly  and  legally  proved,  and  established  the  trust  in 
question  as  having  existed  from  the  27th  of  April,  1863. 

If  everv  trust  in  land  must  have  a  written  creation,  of  what 
possible  use  could  be  a  written  declaration  of  trust  as  distinguished 
from  the  instrument  of  creation  ?  Or,  if  a  declaration  of  trust  is 
not  distinguishable  from  a  creation,  why  are  both  terms  used  in  all 
the  statutes  upon  the  subject  of  trust  ?  And  if  a  declaration  of 
trust  can  establish  the  trust  only  from  the  date  of  its  being  made, 
wherein  does  it  diifer,  then,  from  a  creation  of  trust  ?  But  we  are 
not  left  to  inference  for  determining  the  meaning  of  the  statute. 
The  terms  used  and  the  acts  indicated  have  been  assigned  a  settied 
meaning  and  office  by  the  Courts  and  understanding  of  the  profes- 
sion.    (See  various  statutes  in  Appendix  to  Brown  on  Statutes  of 
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Frauds ;  Bouvier's  Law  Dictionary,  word  "  Declaration  ";  Dart  on 
Vendors  and  Purchasers,  434 ;  Wright  v.  Douglas j  3  Selden,  664 ; 
Barrdl  v.  Joy,  16  Mass.  221.) 

It  cannot  be  doubted  that  the  office  and  effect  of  such  an  instru- 
ment, under  the  Statute  of  29  Charles  II,  and  other  statutes  of 
similar  terms  and  like  meaning,  is  to  establish  and  make  legal  evi- 
dence by  writing  of  pre-existing  facts,  agreements  and  interests 
previously  resting  in  parol,  and  not  capable  of  proof  without  such 
writing,  in  a  Court  of  justice ;  and  it  is  equally  true  that  its  effect 
is  to  relate  back  so  as  to  establish  for  all  legal  purposes  the  exist- 
ence of  those  facts,  agreements,  and  interests  at  the  date  when  they 
actually  arose  by  parol,  and  to  give  them  the  same  vitality  and 
force  as  though  their  creation  had  been  in  writing.  It  is  not  easy 
to  conceive  how  or  why  this  office  and  effect  of  a  declaration  of 
trust  haB  been  changed  by  our  Statute  of  Frauds.  There  is  nothing 
in  the  language  of  the  statute  indicating  such  a  change,  and  no  rea- 
son has  been  assigned  for  it  by  the  appellants  exc^t  such  as  might 
have  been  urged  against  the  meaning  given  by  the  Courts  gener- 
ally in  England  and  America  to  the  Statute  of  29  Charles  II,  and 
other  statutes  of  similar  import.  (Jenkins  v.  Eldridge,  3  Story, 
102 ;  Jaques  v.  Sail,  3  Gray,  194  ;  Walker  v.  Locke,  6  Cushing, 
90 ;  2  Washburn  on  Real  Property,  Book  2,  Sec.  3 ;  JReid  v.  Fitch, 
11  Barb.  399 ;  Wright  v.  Douglass,  3  Selden,  564 ;  Siemon  v.  Atis- 

tin,  33  Barb.  9 ;  Hunter  v.  ,  2  W.  &  M.,  168 ;  O'JVeal  v. 

Caldwell,  3  Cr.  C.  C.  312;  White  v.  Fitzgerald,  19  Wis.  480; 
Bragg  v.  PavJk,  i2  Maine,  610.) 

The  authorities  cited  by  plaintiff  do  not  establish  the  contrary. 
None  of  them  are  in  point,  unless  it  be  Willard's  Equity  Jurispru- 
dence, and  if  that  means  what  plaintiff  asserts  it  does,  it  is  not  only 
unsupported  by  authority,  but  is  contradicted  by  the  author  himself 
in  his  judicial  capacity,  in  this  case  of  Meid  v.  Fitch,  as  we  have 
shown.  The  case  of  Fusier  v^  Sneath,  (3  Nev.  126)  does  not 
controvert  but  favors  our  position,  for  it  only  says  that  the  statute 
does  not  ^^  permit  a  trust  in  lands  to  be  established  by  parol." 

III. 
The  plaintifis  are  not  bona  fide  purchasers  of  the  property  for 
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value  without  notice.  1st,  because  the  plaintifl^'  mortgage  was 
taken  upon  a  pre-existing  debt,  and  not  upon  any  new  considera- 
tion parted  with  by  them ;  2d,  prior  to  the  taking  of  the  mortgage, 
Hastings,  one  of  the  partners  in  the  firm  of  Sime  &  Co.,  had 
knowledge  and  notice  of  Armstrong's  claim  to  the  property ;  3d,  the 
plaintiffs  have  not  acquired  the  legal  title,  but  only  an  equity  in  this 
property.  (4  Kent's  Com.  181 ;  4  Paige,  221 ;  3  Paige,  431 ;  2 
Lead.  Cas.  in  Eq.  179.) 

No  amount  of  new  consideration  was  proven  or  ascertained  to 
have  passed  to  the  mortgagee  or  the  plainti%  to  the  mortgagor, 
for  the  mortgage.  This  fact  divests  the  plaintifis  of  the  character 
of  bona  fide  purchasers  for  value,  and  of  all  right  to  protection  as 
such  against  prior  equities.  (^Dickerson  v.  THllinghast,  4  Paige, 
215 ;  Reid  v.  Fitchy  11  Barb.  408  ;  Powell  v.  Jeffries^  4  Scam- 
mon,  387  ;  Coddington  v.  Bay,  20  Johnson,  637 ;  Mor%e  v.  Crod- 
frey^  3  Story,'  364 ;  Rowan  v.  AdamSy  1  Smedes  &  M.  Ch. 
45 ;  Clark  v.  'Flinty  22  Pick.  243 ;  Jackson  v.  Myers^  11 
Wend.  533 ;  Donaldson  v.  The  Bank  of  Cape  Fear^  1  Dev.  Ch. 
103 ;  Jewett  v.  Palmer j  7  John.  Ch.  65  ;  Story's  Eq.  Jurisp.  §  64  ; 
Story's  Eq.  PI.  §  604.) 

IV. 

The  declaration  of  trust  did  not  require  the  stamps.  The  stamp 
laws  do  not  require  all  deeds  or  indentures  to  be  stamped,  but  only 
conveyances.  This  is  not  a  conveyance,  but  only  an  instrument  of 
acknowledgment,  or  recognition,  of  a  pre-existing  fact  and  interest. 
Its  office  is  only  such  as  at  common  law  was  performed  by  a  parol 
statement,  and  under  the  English  statute  of  frauds,  and  that  of  most 
of  the  States,  by  a  mere  memorandum  signed  or  unsigned,  or  letter 
of  the  party  to  be  charged,  or  answer  in  Court,  etc.  No  policy  of 
the  law  requiring  instruments  to  be  stamped  can  reach  this  declara- 
tion anv  more  than  it  would  a  written  defeasance  to  a  deed  of  con- 
veyance,  absolute  on  its  face,  but  intended  as  a  mortgage.  The 
stamp  law  will  not  be  extended  by  implication  beyond  its  letter  and 
spirit. 

[In  addition  to  the  foregoing  points  counsel  made  several  others 
which,  however,  did  not  become  material  in  the  decision  of  the 
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cause.     They  also  discussed  very  fully  the  various  authorities  cited 
by  the  respondents  and  referred  to  in  the  opinion.] 

By  the  Court,  Whitman,  J. 

This  action  was  brought  by  John  Sime  &;  Co.,  a  banking  firm, 
in  the  District  Court  of  the  Mrst  Judicial  District,  to  foreclose  a 
mortgage  given  by  H.  C.  Howard — W.  R.  Armstrong  being 
made  codefendant,  by*  reason  of  some  supposed  interest  in  the 
mortgaged  property.  He  and  Howard  unite  in  an  answer,  averring 
among  other  defenses  that  Howard  held  one-half  of  the  premises  in 
trust  for  Armstrong.  The  proof  was,  that  on  the  27th  of  April, 
1863,  Armstrong  and  wife  conveyed  the  premises  to  Howard, 
under  a  verbal  contract  that  on  demand  Howard  should  reconvey 
one-half  thereof.  The  title  stood  in  Howard  at  the  date  of  the 
execution  of  the  mortgage  in  suit.  Upon  the  trial  the  following 
written  instrument  was  offered  in  evidence : 

"  To  all  to  whom  these  presents  shall  come,  H.  C.  Howard,  of  the 
City  and  County  of  San  Francisco,  State  of  California,  sends 
greeting. 

**  Whereas  William  Riley  Armstrong,  and  his  wife  Levantia,  as 
of  the  County  of  Lyon,  and  Territory  of  Nevada,  as  parties  of  the 
first  part,  on  the  twenty-seventh  day  of  April,  a.d.  one  thousand 
eight  hundred  and  sixty-three,  by  their  deed  of  that  date  conveyed 
to  me,  H.  C.  Howard,  all  the  undivided  equal  one-half  (i)  of  a 
certain  hotel,  bar-room,  furniture,  and  fixtures  belonging  thereto, 
with  a  spring  of  water  thereto  attached,  situated  at  or  near  a  place 
in  said  County  of  Lyon  called  the  Devil's  Gate ;  also  a  like 
undivided  one-half  (i)  interest  m  and  to  a  certain  toll-road,  or 
turnpike,  known  as  the  Devil's  Gate  Toll-road,  lying  near  or  west 
of  a  place  in  said  county  called  '  Chalk  Hills,'  running  between 
Carson  and  Silver  Cities,  and  extending  to  Gold  Hill  in  Storey 
County ;  also  an  undivided  one-half  of  the  Johnstown  Branch  of 
said  road,  leading  down  Gold  Hill  Cailon  to  Johnstown ;  also  an 
undivided  one-half  of  all  franchises  belonging  thereto ;  also  an 
undivided  one-half  of  all  rights  thereunto  granted  to  Wm.  Sweryhut, 
and  p.  H.  Haskell,  by  the  County  Court  of  Carson  County,  Utah 
Territory,  by  a  charter  for  a  wagon  road  from  Dutch  Nick's  to 


480         SUPREME  COURT  OF  NEVADA,  1868. 

Si  me  V.  Howard. 

Virginia  City,  with  a  branch  from  Silver  City  through  Johnstown 
to  Chinatown ;  also  an  undivided  one^half  of  all  franchises  hereto- 
fore granted  to  Armstrong  and  Roberts,  or  their  predecessors  in 
interest,  by  any  Act  or  Acts  of  the  Legislature  of  the  §tate  of 
Nevada,  relating  to  said  road,  or  of  any  of  its  branches ;  also  a  like 
interest  in  aU  the  improvements,  rights,  franchises,  and  privileges 
in  any  wise  to  said  toll-road  and  hotel  property  belonging  or  in 
any  respect  appertaining,  together  with  all  dnd  singular  the  tene- 
ments, hereditaments,  and  appurtenances  thereunto  belonging,  or  in 
any  wise  appertaining,  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues,  and  profits  thereof,  and  all  the  estate 
right,  title,  interest,  easements,  franchises,  privileges,  property, 
possession,  claim,  and  demand,*whatsoever,  as  well  in  law  as  in 
equity  of  the  said  parties  of  the  first  part  of,  in,  or  to  the  above 
described  premises,  and  every  part  thereof,  with  appurtenances. 

"  Now  know  ye  that  I,  the  said  H.  C.  Howard,  do  hereby 
acknowledge  and  declare  that  the  said  deed  and  conveyance  were 
and  are  made  to  me  as  to  one  moiety  of  the  estate  therein  and 
thereby  conveyed,  that  is  to  say,  as  to  the  undivided  one-fourth  of  all 
the  property,  premises,  rights,  franchises,  and  things  therein  men- 
tioned, only  in  trust  and  confidence,  and  to  the  intent  that  I,  the 
said  H.  C.  Howard,  should,  upon  tho  request  of  the  said  W.  B. 
Armstrong,  his  executors,  administrators,  or  assigns,  assign  and 
convey  the  said  moiety  or  undivided  quarter  to  him,  the  said  W. 
R.  Armstrong,  his  heirs,  executors,  administrators,  or  assigns,  and 
that  I  do  not  and  never  did  claim  to  have  any  right  or  interest  in 
the  said  moiety  or  quarter,  or  any  part  thereof,  by  the  said  con- 
veyance so  made  to  me,  or  otherwise,  to  my  own  use  or  benefit, 
but  only  to  and  for  the  sole  use  and  benefit  of  the  said  W.  R. 
Armstrong,  his  heirs,  executors,  administrators,  or  assigns.  In 
witness  whereof,  I,  the  said  H.  C.  Howard,  have  hereunto  set  my 
hand  and  seal,  this  14th  day  of  May,  a.d.  1868. 

"  H.  C.  Howard."   [seal.] 

The  reception  of  this  paper  in  evidence  was  objected  to  on  the 
ground :  First — '^  That  the  same  was  not  stamped  with  United 
States  or  State  stamps,  for  denoting  the  duty  thereon,  as  reqmred 
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by  law."  Second — "  That  it  was  executed  subsequent  to  the 
commencement  of  this  suit,  and  was  therefore  irrelevant  and  in- 
competent." These  objections  were  overruled,  the  evidence 
admitted,  exception  taken ;  subsequently  decree  was  rendered  for 
the  foreclosure  of  the  mortgage  upon  one-half  only  of  the  property. 

From  this  decree  and  the  further  order  of  the  District  Court 
denying  motion  for  new  trial,  an  appeal  is  taken.  There  was  much 
other  matter  presented  to  the  District  Court,  some  of  which  it  is 
unnecessary  to  notice,  and  other  becomes  material  only  after  deci- 
sion upon  the  ruling  set  forth.  The  paper  writing  was  offered  in 
proof  of  compliance  with  the  provisions  of  the  fifty-fifth  section  of 
the  statute  of  the  State  of  Nevada  adopted  from  the  Territory  en- 
titled "An  Act  concerning  Conveyances,"  approved  November  5th, 
1861,  as  follows :  "  No  estate  or  interest  in  lands,  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power  over  or 
concerning  lands,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing."  Under  the  section  quoted,  a  declaration  of  a  trust  must 
be  by  "  deed  or  conveyance  in  writing  subscribed  by  the  party  de- 
claring the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing."  To  meet  such  requirement,  the  paper  offered  must  come 
within  the  definition  of  a  deed,  or  a  conveyance. 

It  is  not  a  conveyance,  because  it  conveys  nothing,  nor  does  it 
meet  the  statutory  definition  of  a  writing  "  by  which  any  estate  or 
interest  in  lands  is  created,  aliened,  assigned  or  surrendered ;"  but 
it  is  a  deed  in  the  enlarged  sense  of  that  word,  being  "  a  writing 
sealed  and  delivered  by  the  parties,"  (2  Bl.  Com.  295)  and  does 
not  come  within  the  designation  of  instruments  requiring  a  stamp 
duty ;  as  they  are  only  any  "  conveyance,  deed,  instrument  or 
writing,  whereby  lands,  tenements  or  other  realty  sold,  shall  be  con- 
veyed, the  actual  consideration  of  which  does  not  exceed,"  etc.; 
*  *  "  trust  deed  made  to  secure  a  debt ;"  "  trust  deed  convey- 
ing an  estate  to  uses,"  (Statutes  Nov.,  1864-5,  pp.  321-2)  or  "  con- 
veyance deed,  instrument  or  writing,  whereby  any  lands,  tenements 
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or  other*  realty  sold,  shall  be  granted,  assigned  or  vested  in  the 
purchaser  or  purchasers,  or  any  other  person  or  persons,  by  his, 
her  or  their  direction,  where  the  consideration  or  value  does  not  ex- 
ceed," etc.     *    *     (Laws  U.  S.  1867.) 

The  object  of  the  instrument  in  question  is  not  to  accomplish  any 
of  the  purposes  defined  in  the  foregoing  citations,  but  to  declare 
under  the  solemnity  of  a  seal  a  pre-existing  state  of  facts  which 
could  not  without  the  assistance  of  such  formal  declaration  be  orally 
proved. 

The  first  objection  then  is  not  well  taken. 

The  second  objection  requires  a  somewhat  extended  and  careful 
examination  of  the  fifty-fifth  section  of  the  "Act  concerning  Con- 
veyances," before  referred  to.  This  and  similar  statutory  provi- 
sions of  many  of  these  United  States,  seem  to  have  been  founded 
upon  and  intended  as  a  substitute  for  the  seventh,  eighth  and 
ninth  sections  of  29  Car.  II,  Ch.  8,  as  follows:  Section  7.  "All 
declarations  or  creations  of  trusts,  or  confidences  of  any  lands, 
tenements  or  hereditaments,  shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void 
and  of  none  efiect."  Section  8.  "  Provided,  always,  that  where  any 
conveyance  shall  be  made  of  any  lands  or  tenements,  by  which 
a  trust  or  confidence  shall  or  may  arise  or  result  by  the  implication 
or  construction  of  law,  or  be  transferred  or  extinguished  by  an  act 
or  operation  of  law,  then,  and  in  every  auch  case,  such  trust  or  con- 
fidence shall  be  of  the  like  force  and  efiect  as  the  same  would  have 
been  if  this  statute  had  not  been  made  ;  anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding."  Section  9.  "All  grants 
or  assignments  of  any  trust  or  confidence  shall  likewise  be  in 
writing,  signed  by  the  party  granting  or  assigning  the  same,  or  by 
such  last  will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of 
none  efiect."  Whether  these  State  statutes  are  substantially  the 
same  with  that  of  Charles  Second,  will  be  hereafter  considered ; 
but  to  a  proper  consideration  a  previous  understanding  of  the  judi- 
cial exposition  of  the  English  statute  is  necessary.  Says  Lewin,  in 
his  treatise  on  the  Law  of  Trusts  and  Trustees,  30,  Ch.  4,  See  2 : 
"  The  principal  point  to  be  noticed  is,  that  trusts  are  not  necessarily 
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to  be  declared  in  writing,  but  only  to  be  manifested  and  proved  by 
writing  ;  for,  if  there  be  written  evidence  of  the  existence  of  such 
a  trust,  the  danger  of  parol  declaration  against  which  the  statute 
was  directed,  is  effectually  removed.  It  may  be  questioned 
whether  the  Act  did  not  intend  that  the  declaration  itself  should  be 
in  writing,  for  the  ninth  section  enacts  that  ^  all  grants  and  assign- 
ments of  any  trusts  or  confidence  shall  likewise  be  in  writing  signed 
by  the  party  granting  or  assigning  the  same,  or  by  such  last  will 
and  devise,'  (he  might  have  added  and  also  provides  '^  or  else 
shall  likewise  be  utterly  void  and  of  none  effect");  but,  whatever 
may  have  been  the  actual  intention  of  the  legislature,  the  construc- 
tion put  upon  the  clause  in  practice  is  now  firmly  established." 
'^  The  statute  will  be  satisfied  if  the  trust  can  be  manifested  by  any 
subsequent  acknowledgment  of  the  trustee,  as  by  an  express  decla- 
ration by  him,  or  any  memorandum  to  that  effect,  or  by  a  letter 
under  his  hand,  by  his  answer  in  chancery,  or  by  a  recital  in  a  bond, 
or  deed,  etc. ;  and  the  trust,  however  late  the  proof,  takes  effect 
from  the  creation  of  the  trust."  (See  also  Cruise  Dig.  Vol.  1,  p. 
421 ;  Sanders'  Uses  and  Trusts,  Vol.  1,  p.  343  ;  Hill  on  Trustees, 
p.  87 ;  Adams'  Eq.,  side  page  28.)  To  the  support  of  this  text  many 
cases  are  cited.  American  text  writers  adopt  the  same  interpreta- 
tion. (Kent's  Com.  Vol.  4,  p.  343,  10th  Ed.;  Story's  Eq.  Jurisp. 
Vol.  2,  Sec.  972 ;  Willard's  Eq.  p.  413  ;  Bouvier's  Inst.  Am.  Law, 
Vol.  2,  Sec.  1902  ;  Washburn  on  Real  Property,  Vol.  2,  p.  191.) 
The  American  decisions  follow  in  the  same  course.  (^Barrell  v.  Joy^ 
16  Mass.  221 ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Beed  v.  Reed, 
12  Rich.  Eq.  R.  S.  C.  213  ;  Rai/bold  v.  Rayhold,  20  Penn.  St. 
308 ;)  so  that  no  doubt  remains  as  to  the  received  construction 
of  the  statute  of  Charles  Second,  either  in  England  or  Amer- 
ica. It  will  be  seen  that  the  Courts  held  not  only  that  the 
creation  or  declaration,  etc.,  of  a  trust  need  not  be  in  writing,  but 
went  very  far  in  admitting  informal  writings  in  manifestation  or 
proof,  hence  the  modifications  of  the  English  statute  by  State 
legislation,  the  object  of  which  probably  was  to  provide  that  the 
powers  or  duties  mentioned  in  the  seventh  and  ninth  sections  of 
29  Car.  II,  Ch.  3,  should  not  only  be  exercised  by  instrument  in 
writing,  but  that  such  writing  should  be  of  an  explicit  and  solemn 
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character,  referring  directly  to  the  special  matter  in  hand ;  but 
still  the  statute  as  modified  remained  as  before  a  statute  of  proof. 
So  far  as  decisions  have  been  made  upon  this  subject,  they  sustain 
this  view  as  will  presently  be  shown.  Such  seems  to  be  the 
natural  conclusion.  It  can  hardly  be  said  that  any  of  the  modified 
statutes  are  more  mandatory  to  the  point,  that  the  instrument 
touching  the  trust  should  itself  be  in  writing,  than  the  seventh  and 
ninth  sections  29  Car.  II,  Gh.  3,  read  and  construed  together,  as 
they  were  evidently  intended  to  be ;  yet  under  these  sections 
Courts  had  held  for  so  long  a  period  that  the  instrument  itself  need 
not  be  in  writing,  so  that  it  was  thus  manifested,  or  proved,  that 
legislation  was  the  only  means  of  escape  from  such  rule  of  decision, 
which  also  allowed  the  admission  of  loose  proofs,  apparently  not 
contemplated  by  the  statute.  This  danger  is  obviated  by  the 
modified  statutes ;  but  it  will  be  observed  that  all  such  statutes 
make  specification  of  different  exercises  of  power  or  duty  touching 
trusts ;  that  of  the  State  of  Nevada  speaks  of  creation,  grant, 
assignment,  surrender,  and  declaration.  These  words  are  not 
synonymous  terms;  hence  it  follows  that  the* object  of  the  statute 
is  accomplished  if  either  be  in  writing  by  deed  or  conveyance,  and 
duly  signed,  according  to  the  particular  purpose  to  be  attained  by 
the  individual  instrument.  To  create  a  trust,  for  instance,  is  to  do 
one  act,  and  for  one  purpose.  To  declare  a  trust,  to  do  another, 
and  for  another  purpose.  To  create  is  to  call  into  existence.  To 
declare  is  to  make  clear  a  pre-existence.  A  declaration  of  trust, 
says  Bouvier,  is  ^^  the  act  by  which  an  individual  acknowledges 
that  a  property,  the  title  of  which  he  holds,  does  in  fact  belong  to 
another,  for  whose  use  he  holds  the  same.  The  instrument  in 
which  the  acknowledgment  is  made  is  also  called  a  declaration  of 
trust."  This  view  is  sustained  by  the  authorities,  both  text  writers, 
with  the  exception  of  Judge  Willard,  and  by  the  Courts  without 
exception  as  appears  so  far  as  in  the  consideration  of  this  case 
'  access  could  be  had  to  the  reports.  (Bouvier  on  Stat.  Frauds,  Sec. 
144 ;  Stoiy  Eq.  Jurisp.  Sec.  972 ;  Wash.  Real  Prop.  p.  191 ;  HiU  on 
Trustees,  Am.  notes,  p.  86,  note  2 ;  Bouv.  Inst.  Vol.  2,  Sec.  1902.) 
In  Jenkins  v.  Eldridge^  (8  Story,  C.  C.  R.  181)  Judge  Story 
uses  this  language :  '^  My  opinion  has  proceeded  upon  the  ground 
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that  there  is  no  substantial  difference  between  the  Statute  of  Frauds 
of  Massachusetts,  either  under  the  Act  of  1788,  Ch.  37,  Sec.  3, 
or  the  Revised  Statutes  of  1885,  Ch.  59,  Sec.  31,  and  the  Statute 

• 

of  29  Car.  II,  Ch.  3,  on  the  subject  of  trusts ;  and  such  is  the 
conclusion  to  which  I  have  arrived,  upon  the  examination  of  these 
statutes."  So  far  as  the  present  question  is  involved,  the 
language  of  the  Massachusetts  statute  of  1835  is  substantially 
that  of  Nevada ;  it  reads  thus :  Sec.  30.  "  No  trust  concerning 
lands,  excepting  such  as  may  arise  or  result  by  implication  of  law, 
shall  be  created  or  declared,  unless  by  instrument  in  writing,  signed 
by  the  party  creating  or  declaring  the  same,  or  by  his  attorney." 
The  statute  of  Wisconsin  is  the  same  as  that  of  Nevada.  (R.  S. 
Ch.  106,  Sec.  6.)  In  Whitej  airrir,^  etc.y  v.  Fitzgerald^  admW.j 
etc.  J  et  als.,  it  was  sought  to  enforce  a  trust  in  favor  of  John  White, 
(as  the  suit  was  ori^nally  brought)  as  against  the  administrator, 
and  heirs  at  law,  of  Garet  M.  Fitzgerald,  and  one  Mullen,  grantor 
of  Fitzgerald,  as  to  property  purchased  in  1854,  for  joint  account 
of  White  &  Fitzgerald,  the  deed  of  which  was  taken  in  the  name 
of  Fitzgerald.  There  was  an  oral  agreement  between  W.  and  F.  as 
to  the  purchase,  and  it  was  claimed  on  behalf  of  W.  that  a  certain 
written  instrument,  executed  by  F.  in  1857,  was  a  declaration  of 
trust.  The  Circuit  Judge  found  for  defendants.  On  appeal 
counsel  distinctly  made  the  point  that  the  statute  of  New  York, 
from  which  that  of  Wisconsin  was  taken,  was  intended  "  to  abridge 
and  simplify  the  language  of  29  Car.  II,  Ch.  3,  and  not  to  abridge 
the  means  of  declaring  or  evidencing  the  creation  or  existence  of 
a  trust."  The  Court  held  that  the  declaration  was  good,  unless  in 
the  time  which  had  elapsed  before  it  was  made  Fitzgerald  had 
transferred  the  land  to  innocent  bona  fide  purchasers,  and  the 
decree  of  the  Circuit  Court  was  reversed.  (  White  v.  Fitzgerald^ 
19  Wis.  p.  489.)  In  Maine,  where  the  statute  prior  to  1841 
provided,  as  to  an  express  trust,  that  it  ^^  must  be  created  and 
manifested  by  some  writing,  signed  by  the  party  creating  or 
declaring  it,  or  by  his  attorney."  (R.  S.  Ch.  91,  Sec.  31.)  It 
was  held  in  Brown  v.  hant^  (37  Maine  R.  p.  423)  that  under 
such  section  '^  a  parol  trust  may  exist,  and  may  be  executed 
voluntarily." 
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In  1841  the  statute  was  altered  to  read  thus :  "  There  can  be 
no  trust  concerning  lands,  except  trusts  arising  or  resulting  bj 
implication  of  law,  unless  created  or  declared  by  some  writing, 
signed  by  the  party,  or  his  attorney."  (R.  S.  Ch.  91,  Sec.  11.) 
Discussing  that  section  in  Bragg  v.  Paulkj  (42  Maine,  502) 
Appleton,  Justice,  delivering  the  opinion  of  the  Court,  concurred  in 
by  four  of  the  six  other  Judges,  says :  "  But  it  is  entirely  immaterial 
whether  the  trust  is  evidenced  by  a  writing  made  before  or  after 
the  purchase.  The  written  declaration  of  a  trust,  parol  in  its 
origin,  is  as  valid  as  if  its  creation  had  been  by  writing."  The 
statute  in  New  York  is  verbatim  with  that  of  Nevada.  In  Meid 
V.  Fitchy  (33  Barb.  9)  it  was  attempted  to  enforce  a  trust  against 
a  judgment  creditor  of  the  trustee,  upon  the  following  state  of  facts : 
In  1847  the  parents  of  Mary  Siemon  furnished  money  to  one 
Youngs  to  buy  an  estate,  upon  the  understanding  that  he  should 
hold  it  for  the  benefit  of  Mary.  Youngs  took  the  deed  in  his  own 
name.  In  1849  judgment  was  recovered  against  Youngs.  In 
May,  1853,  Youngs  conveyed  to  Mary  the  land.  On  the  25th  of 
June,  1853,  the  property  was  sold,  on  execution  against  Youngs, 
and  Austin  became  the  purchaser.  Pronouncing  the  opinion  of  the 
Court,  Emott,  J.,  says :  "  There  is  no  doubt  that  Youngs  was 
morally  bound  to  surrender  and  convey  these  premises  to  the 
plaintiff;  that  she  was  clearly  and  exclusively  entitled  to  them; 
and  that  neither  the  original  agreement  nor  its  execution,  by  plac- 
ing the  legal  title  in  her,  was  a  fraud  upon  any  one.  If  this  agree- 
ment or  trust  had  been  expressed  in  writing,  it  would  evidently  have 
been  valid  and  effectual,  at  least  to  protect  the  plaintiff  from  the 
creditors  of  Youngs.  Now  if  the  Statute  of  Frauds  would  have  been 
in  the  way  of  the  subjection  of  this  property  to  the  trust,  if  Youngs 
had  never  recognized  or  acted  upon  it,  that  was  a  defect  in  the 
evidence  of  the  trust,  and  not  in  the  nature  of  the  trust  itself. 
The  law  refuses  its  aid  to  enforce  agreements  creating  trusts  or 
charges  upon  lands,  when  they  rest  altogether  in  parol,  not  because 
the  trusts  are  therefore  void,  but  because  it  will  not  permit  them  to 
be  proved  by  such  evidence.  When  a  person  who  has  received  the 
title  to  lands  purchased  Tor  the  benefit  of  another,  although  without 
having  declared  the  fact  in  writing,  recognizes  and  fulfills  the  trust, 
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it  is  not  the  duty  of  a  Court  to  deny  its  existeuce.  The  trustee 
may  admit  the  facts  in  an  action,  dispense  with  proof,  and  thus 
authorize  the  Court  to  establish  and  enforce  the  rights  of  the  ce%tui 
que  truBL  If  he  does  not  plead  the  statute  he  waives  its  protec- 
tion. If  he  fulfills  the  trust  by  conveying  the  property  to  the  true 
owner,  there  is  no  rule  in  equity  which  will  impeach  the  title  thus 
acquired." 

Whether  the  trustee  executes  or  only  admits  the  trusts,  he  sup- 
plies the  defects  in  the  proof  of  the  original  equities,  and  establishes 
not  merely  that  his  title  is,  but  that  it  always  has  been,  subject  to 
these  equities.  If  the  deed  from  Youngs  to  the  plaintiff  cannot  be 
upheld  against  the  antecedent  judgment  against  Youngs,  it  cannot 
be  upheld  against  subsequent  judgments,  at  least  as  to  his  debts 
then  existing.  The  only  consideration  for  this  deed  is  the  original 
equity  of  the  plaintiff.  But  for  that  it  is  a  voluntary  conveyance,  a 
gift  from  Youngs  to  plaintiff,  and  so  liable  to  impeachment  by  the 
creditors  of  the  former  whenever  their  judgments  are  recovered. 
But  if  it  be  sustained  by  the  equity  of  the  plaintiff,  that  was  not 
created  by  the  deed,  nor  at  the  time  of  the  deed  ;  it  was  simply  con- 
fessed by  the  deed  as  having  always  existed  ;  and  being  established 
it  takes  precedence  at  once  of  all  general  legal  liens  upon  the  estate 
of  the  trustee."  The  plaintiff  had  decree,  and  upon  appeal  under 
the  title  of  Siemon  v.  Schurck  et  ah.  the  case  will  be  found  in  29 
N.  Y.  2  Tiffany,  698,  where  the  decree  was  affirmed,  Justice  Hoge- 
boom  deciding  the  case  upon  other  grounds,  and  Justice  Davis 
approving  the  opinion  of  Justice  Emott  in  addition  to  the  reasons  of 
Hogeboom,  J.,  the  other  Judges  concurring  without  special  opinion. 

In  Wright  v.  DouglasSj  (7  N.  Y.,  3  Selden,  564)  the  question 
was,  whether  an  attaching  creditor  against  the  Towanda  Bank 
should  hold  as  against  the  grantee  of  the  bank  and  one  who  held,  or 
appeared  to  hold,  the  title  by  deed  absolute,  from  other  source 
when  the  att^ichment  was  levied. 

In  a  deed  made  to  the  defendant  by  the  Towanda  Bank,  and  an- 
other executed  a  month  after  the  attachment,  and  four  years  after 
the  apparent  investiture  of  title  in  the  co-grantor  with  the  bank  was 
a  recital,  claimed  by  the  attaching  creditor  to  be  a  declaration  of 
trust.      Delivering  the  opinion  of  the  Court,  Ruggles,   C.   J., 


488  SUPREME  COURT  OF  NEVADA,  18G8. 

Bime  v.  Howard. 

though  holding  that  upon  the  special  finding  of  the  jury  the  pre- 
sumption must  be  that  the  trust  was  created  or  declared  by  deed 
or  conveyance  as  required  by  the  statute,  proceeds  to  further  inves- 
tigation and  says :  "  But  if  we  are  at  liberty  to  look  into  the 
other  facts  found  by  the  jury  for  the  purpose  of  ascertaining 
whether  Mr.  Dana  took  the  Sheriff's  certificate  and  the  deed  from 
Dennis  as  a  passive  trustee  of  the  Towanda  Bank,  we  find  what  in 
my  opinion  is  abundantly  sufficient  evidence  of  the  fact.  I  allude 
to  the  deed  executed  by  Mr.  Dana  and  the  Towanda  Bank  to  the 
defendant,  Douglass.  In  this  deed  it  is  distinctly  recited  that  the 
premises  in  question  had  been  conveyed  to,  and  the  title  thereof 
vested  in,  Mr.  Dana  as  the  trustee  and  for  the  use  of  the  Towanda 
Bank.  To  my  mind  this  appears  to  be  a  clear  and  valid  declara- 
tion of  trust  between  the  trustee  and  the  beneficiary.  Both  were 
parties  to  the  deed.  This,  according  to  my  understanding  of  it, 
was  not  the  creation  of  a  new  trust  at  the  date  of  the  last  men- 
tioned deed  in  1843,  but  a  solemn  declaration  that  the  trust  had  in 
fact  existed  from  the  time  the  premises  were  conveyed  to  Dana. 
These  parties,  Dana  and  the  Towanda  Bank,  are  bound  by  the 
declaration;  and  so  is  Douglass  the  defendant.  They  were  all 
parties  to  the  deed  containing  it.  It  showed  the  relation  in  which 
in  reality  Dana  and  the  Towanda  Bank  stood  to  each  other  from  the 
beginning.  It  is  of  no  importance  that  the  object  of  that  deed  was 
to  convey  the  title  to  Douglass.  Nor  is  it  of  any  consequence  what 
effect  the  declaration  had  upon  the  title  attempted  to  be  conveyed 
by  that  deed.  With  that  deed  before  their  eyes,  the  jury  could 
have  found  no  other  verdict  than  they  did  in  relation  to  the  trust  on 
which  Dana  took  the  SheriflT's  certificate  and  the  deed  from  Dennis. 
It  was  a  declaration  of  trust  by  a  deed  in  writing,  signed  by  the 
party  declaring  the  same  ;  and  this  is  all  the  statute  requires.  It 
is  precisely  the  instrument  the  statute  requires  to  show  that  the 
trustee  was  not  the  owner  of  the  land  by  virtue  of  conveyances  to 
him  absolute  on  their  face ;  and  this  was  evidently  the  reason  why 
the  Towanda  Bank  joined  in  the  deed'  to  Douglass.  The  statute 
prescribes  no  particular  form  by  which  the  trust  is  to  be  created  or 
declared.  Under  our  former  statute  in  relation  to  this  subject,  it 
was  only  necessary  that  the  trust  should  be  manifested  in  writing ) 


SUPREME  COURT  OF  NEVADA,  1868.         489 

Sime  V.  Howard. 

and  therefore  letters  from  the  trustee  declaring  the  trust  were  suffi- 
cient. Such  is  the  law  of  England.  (Stat.  29  Car.  II,  Gh.  3, 
Sec.  7.    Forster  v.  Safe,  3  Ves.  Jun.  696.) 

"  Our  present  statute  requires  that  the  trust  should  be  created  or 
declared  by  deed  or  conveyance  in  writing,  subscribed  by  the  party 
creating  or  declaring  the  trust.  But  it  need  not  be  done  in  the 
form  of  a  grant.  A  declaration  of  trust  is  not  a  grant.  It  may 
be  contained  in  the  reciting  part  of  a  conveyance.  Such  a  recital 
in  an  indenture  is  the  solemn  declaration  of  the  existence  of  the 
facts  recited,  and  if  the  trustee  and  the  cestui  que  trust  are  parties 
to  the  conveyance,  the  trust  is  as  well  and  effectually  declared  in 
that  form  as  any  other." 

Opposed  to  these  decisions  is  the  dictum  of  Judge  Willard,  in 
his  work  on  Equity  Jurisprudence,  page  414.  He  says :  "  It  was 
evidently  the  intention  of  the  Legislature  to  alter  the  former  law, 
and  to  require  a  writing  in  order  to  create,  etc.,  the  trust ;  and,  to 
^ve  more  solemnity  to  the  transaction,  they  required  the  writing 
to  be  subscribed  by  the  party  creating,  etc.,  the  trust,  or  by  his 
lawful  agent,  etc.  This  is  plain  from  a  reference  to  the  notes  of 
the  revisers  and  to  the  decision  of  the  Court  of  Errors  in  1841 
under  a  corresponding  change  of  phraseology  in  the  second  title  of 
the  same  chapter.  The  section  must  then  be  understood  as  requir- 
ing the  declaration  creating  the  trust  to  be  reduced  to  writing  at 
the  time  it  was  made,  and  to  be  subscribed  by  the  party  who  thus 
creates  it."  As  no  authorities  are  cited,  save  as  to  the  matter  of 
subscription,  the  deduction  bears  only  the  weight  of  the  individual 
authority  of  the  writer.  However  great  that  may  be,  it  cannot 
counter  or  overbalance  the  authorities  before  quoted.  Testing  this 
case  by  them,  it  follows  that  the  District  Court  properly  admitted 
the  written  instrument  of  the  14th  May ;  that  the  second  objection 
thereto  was  not  well  taken ;  that  such  instrument  was  a  valid  decla- 
ration of  trust,  in  compliance  with  the  statute,  and  that  a  trust  ex- 
ists as  so  declared,  which  must  take  precedence  of  plaintiiis'  mort- 
gage to  the  extent  of  one-half  the  property  described  therein,  unless 
they  are  bona  fide  purchasers  for  a  valuable  consideration  without 
nonce.  The  question  of  notice  does  not  arise  in  the  view  taken  by 
this  Court  of  this  case.  Are  they  then  bona  fide  purchasers  for  a 
32 
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valuable  consideration  ?  The  District  Court  finds  the  following 
facts,  which  are  pertinent  to  that  inquiry :  "  In  the  month  of  Sep- 
tember, A.  D.  1867,  the  defendant  Howard  was  authorized  bj  smd 
firm,  through  said  B.  F.  Hastings,  to  '  overdraw '  from  the  bank  a 
certain  amount  of  money.  Howard  did  so  obtain  money  from  the 
bank,  and  within  a  very  few  days  thereafter,  to  wit,  on  or  about 
the  17th  day  of  said  month  of  September,  1867,  he  was  found  to  be 
indebted  to  the  bank  in  an  amount  exceeding  $14,000,  but  less 
than  $16,000 — the  precise  sum  does  not  appear — upon  the  last 
mentioned  date  or  the  day  following.  At  all  events,  upon  the  18th 
day  of  September,  1867,  upon  a  conference  had  between  the 
plsuntiff  John  Sime  and  the  defendant  Howard,  it  was  agreed  be- 
tween these  two  parties  that  there  should  be  placed  upon  the  books 
of  the  bank  a  credit  in  favor  of  Howard  for  a  sufficient  amount  of 
money  to  make  up  with  the  existing  debt  of  Howard  the  sum  of 
f  15,000,  upon  Howard  giving  to  Mr.  Sime,  for  the  benefit  of  the 
firm,  a  deed  of  conveyance,  absolute  in  form,  (to  operate  as  a  mort- 
gage) of  the  one-half  interest  of  the  property  described  in  the  com- 
plaint, for  the  securing  of  the  repayment  of  said  money  so  loaned. 
The  money  was  so  placed  to  the  credit  of  Howard,  and  Howard 
thereupon  made  and  executed,  and  upon  the  following  day  ac- 
knowledged the  mortgage  and  delivered  the  same,  as  alleged  in 
plaintifis'  complaint. 

As  neither  the  District  Court  nor  the  plainti&  have  shown  any 
specific  sum  advanced  contemporaneously  with  the  execution  of  the 
mortgage,  this  Court  cannot  do  so,  and  the  whole  sum  must  be  re- 
garded as  a  debt  precedent  to  the  mortgage.  The  rule  of  equity 
is,  that  where  there  is  a  purchase  of  real  estate  from  the  legal 
owner,  and  no  consideration  is  paid,  or  the  property  passes  in  pay- 
ment of  or  as  a  security  for  a  pre-existing  debt,  the  grantee  takes 
subject  to  all  existent  equities  agamst  the  grantor.  (^Powell  v. 
JeffrieBj  4  Scam.  887 ;  Bickerson  v.  IMlinghait^  4  Paige,  215 ; 
Bragg  v.  PauUc^  42  Maine,  502;  Merritt  v.  Northern  R.  R.  Co.f 
12  Barb.  609 ;  Jewett  v.  Palmer^  7  Johns.  Ch.  64 ;  Jackson  v. 
Mi/^8,  11  Wend.  535.) 

As  the  declaration  is  sufficient  pnder  the  statute,  and  plaintifib 
under  the  rule  quoted  cannot  be  considered  bona  fide  purchasers 
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for  a  valuable  consideration,  it  follows  that  the  District  Court  not 
only  did  not  err,  as  objected  by  plaintifl&  in  admitting  such  declara- 
tion, but  also  that  its  subsequent  decree  was  correct.  It  is  affirmed ; 
modified,  however,  so  as  to  be  for  "  gold  coin  of  the  United  States 
of  America." 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 


THE  STATE  OF  NEVADA,  Respondent,  v.  THE  FIRST 
NATIONAL  BANK  et  afe.,  Appellants— No.  3. 

Parties — Plaintiff  in  Action  for  Delinquent  School  Taxes.  The  "State  of 
Nevada  ^^  is  the  proper  party  plaintiff  in  a  suit  for  delinquent  school  taxes 
under  Section  35  of  the  Act  of  March  20,  1865,  relating  to  schools  (Statutes  of 
1864-5,  419). 

Suit  for  Delinquent  School  Taxes — Construction  of  School  Law.  Section 
35  of  the  school  law  of  March  20,  1865,  (Statutes  of  1864-5,  419)  providing 
that  delinquent  taxes  for  school  purposes  shall  be  recovered  "  in  the  same  man- 
ner and  with  the  same  costs  as  delinquent  State  and  County  taxes,"  means  not 
only  that  the  form  of  action  and  mode  of  procedure  shall  be  the  same,  but 
also  that  the  State  of  Nevada  shall  be  the  party  plaintiff  in  both. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
Lander  County. 

.  The  amount  of  delinquent  school  tax  sought  to  be  recovered  in 
this  action  was  four  hundred  and  thirty-one  dollars  and  ninety-five 
cents.  The  suit  was  against  the  bank,  its  real  estate  and  improve- 
ments, and  certain  fictitious  persons.  The  bank  made  no  appear- 
ance, and  judgment  by  default  was  rendered  against  it  for  the 
amount  claimed. 

Thomas  Wren  and  Qeorge  S.  Hupp^  for  Appellants. 

H.  Mayenbaum^  for  Respondent. 

By  the  Court,  Whitman,  J. 

Appellants  object  to  the  judgment  rendered  on  default.  First, 
that  ^^  the  complaint  does  not  show  a  cause  of  action  in  favor  of  the 
plaintiff."     Second,  that  "  the  real  parties  in  interest  are  the  inhab- 
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itants  of  Austin  School  District,  and  the  action  should  have  been 
prosecuted  in  the  name  of  the  Trustees  of  said  District." 

The  action  is  brought  under  the  ^'  Act  to  provide  for  the  mainte- 
nance and  supervision  of  public  schools,"  approved  March  20th, 
1865,  and  the  plaintiff  is  as  prescribed  by  the  thirty-fifth  section 
thereof.     The  judgment  is  affirmed. 

By  Johnson,  J.,  dissenting. 

This  appeal  is  from  a  judgment  of  the  District  Court  of  the 
Sixth  Judicial  District  against  the  First  National  Bank  et  ah., 
wherein  the  State  of  Nevada  was  the  plaintiff,  to  recover  a  sum  of 
money  levied  in  pursuance  of  a  special  election  for  the  purpose  of 
building  a  school-house  in  the  Austin  City  School  District.  The 
prevailing  opinion  shows  the  points  made  by  appellants,  which  pre- 
sent but  a  single  question,  whether  the  action  was  properly  brought 
in  the  name  of  the  State.     In  my  judgment  it  was  not. 

In  the  absence  of  statutory  law  creating  boards  of  school  trustees 
corporations,  it  has  quite  uniformly  been  held  that  such  boards  may 
be  considered  qua^i  corporations,  with  certain  powers  and  responsi- 
bilities, coextensive  with  the  duties  imposed  on  them,  among  which 
are  that  of  suing  and  being  sued,  in  respect  to  the  matters  com- 
mitted to  their  charge.  (Angell  &  Ames  on  Corporations,  §  24 ; 
1  Cowen,  260 ;  Id.  670 ;  6  Cowen,  309 ;  18  Mass.  192,  and  au- 
thorities there  cited.) 

But  even  if  this  were  not  the  settled  law  in  tiiis  State,  the  stat- 
ute has  removed  all  doubt.  "The  District  Boards  of  School 
Trustees  shall  constitute  a  body  corporate.  *  *  Said  Boards  of 
Trustees  shall  have  further  power,  directed  by  a  vote  of  their  Dis- 
trict, to  purchase,  receive,  hold  and  convey  real  or  personal  prop- 
erty for  school  purposes ;  to  build,  purchase,  hire  and  repair  school- 
houses,  and  to  supply  the  same  with  necessary  furniture,  and  to  fix 
the  location  of  school-houses."     (Acts  1864-5,  p.  419,  Sec.  25.) 

If  such  Boards  in  the  absence  of  a  statute  may  be  treated  as  cor- 
porations, with  the  power  "  to  sue  and  be  sued,"  certainly,  when 
as  shown  here,  the  statute  has  expressly  declared  them  to  be  bodies 
corporate,  they  must  possess  the  like  power,  unless  restricted  by 
provisions  of  this  or  some  other  Act.    But  it  is  claimed  that  the 
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effect  of  Sec.  35  of  the  school  law  is  to  authorize  suits  of  this  char- 
acter to  be  prosecuted  in  the  name  of  the  State.  The  part  of  the 
Act  thus  referred  to,  is  as  follows :  '^  And  said  tax,  if  not  paid 
within  the  time  limited  in  the  next  succeeding  section  for  its  pay- 
ment, shall  be  recovered  by  suit,  in  the  same  manner  and  with  the 
same  costs  as  delinquent  State  and  County  taxes."  My  under- 
standing of  this  part  of  the  section,  i.  e.y  "  in  the  same  manner,"  is 
merely  a  general  direction  as  to  the  form  of  the  action  and  mode 
of  procedure,  without  reference  to  the  question  of  parties  to  such 
action,  leaving  it  in  that  regard  controlled  by  the  general  principles 
fiefore  stated,  and  the  further  provision  of  our  code,  that  all  civil 
actions  shall  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est, which  in  this  case  was  the  Board  of  Trustees  in  their  corporate 
capacity. 

On  a  former  occasion  this  Court,  in  the  case  of  The  State  v. 
The  Yellow  Jacket  Company ^  had  before  it  an  action  of  a  similar 
character  and  prosecuted  in  the  same  way,  but  the  question  now 
made  was  expressly  waived  by  counsel  at  that  time,  and  the  judg- 
ment of  the  Court  taken  on  other  points.  Indeed,  the  views  here- 
in expressed  were  in  some  measure  sanctioned  in  that  instance,  in 
permitting  the  Attorney  General  to  represent  the  Yellow  Jacket 
Company,  the  party  adverse  to  the  State  ;  whereas,  if  the  suit  was 
properly  prosecuted  in  the  name  of  the  State,  this  could  not  have 
been  allowed,  as  it  is  the  duty  of  that  officer  under  the  law  to 
represent  the  State  in  all  cases  wherein  it  is  a  party,  in  this  Court. 
I  did  not  conceive  then  that  it  was,  properly  speaking,  a  State  suit, 
and  hence  supposed  that  the  Attorney  General  might  appear  for  the 
defendant  without  violating  any  official  duty. 

Entertaining  these  views,  I  must  dissent  from  the  reasoning  and 
judgment  of  my  associates  in  this  case. 
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WHITMAN  GOLD  AND   SILVER  MINING  COMPANY, 
Respondent,  v.  F.  A.  TRITLE  et  aU.,  Appellants. 

Demand,  its  Purpose  in  Troyer  and  Replevin.  The  only  pnrpose  of  proving 
a  demand  in  the  'actions  of  trover  and  replevin,  is  to  show  the  defendant's 
possession  wrongful. 

When  Demand  for  Personal  Property  Unnecessary.  Where  the  owner  of 
personal  property  does  not  part  with  it  voluntarily,  but  it  is  tortiously  taken 
from  his  possession,  or  any  act  is  done  which  makes  the  possession  of  the 
person  having  it  wrongful,  no  demand  is  necessary  to  be  shown  to  entitle  the 
owner  to  a  recovery  of  it. 

Perkins  v.  Barnes,  8  Nev.  557,  Approved,  to  the  effect  that  a  plaintiff  in  an 
action  for  the  recovery  of  personal  property  makes  out  his  case  when  he  shows 
his  right  of  possession  and  an  unlawful  detention ;  and  that  a  demand  need 
never  be  proved  in  such  cases  except  to  show  the  detention  to  be  wrongful, 
and  that  when  such  fact  can  be  proved  in  any  other  way,  no  demand  need  be 
shown. 

Demand  in  Action  to  Recover  Value  of  Personal  Property.  If  no  demand 
be  necessary  in  an  action  to  recover  certain  specific  personal  property,  no 
demand  is  necessary  in  an  action  brought  to  recover  its  value  only. 

Action  for  Value  of  Wood  Cut  and  Sold  by  Trespassers.  Where  trespassers 
cut  wood  on  lands  belonging  to  plaintiff,  and  sold  it  to  defendants,  who  were 
bona  Jide  purchasers :  Hdd^  that  no  previous  demand  was  requisite  to  sustain 
an  action  for  the  recovery  of  the  wood  or  its  value. 

Appeal  from  the  District  Court  of  the  first  Judicial  District, 
Storey  County. 

This  was  an  action  against  F.  A.  Tritle,  John  Mackey,  and  Wil- 
liam Sharon,  to  recover  six  thousand  dollars,  the  value  of  two 
hundred  and  fifty  cords  of  nut-pine  wood.  The  cause  was  tried 
before  a  jury,  who  found  a  verdict  in  favor  of  plaintiff  to  an  amount 
of  ninety-three  cords  of  wood,  worth  fifteen  hundred  and  eighty-one 
dollars ;  and  judgment  was  entered  accordingly. 

Aldrich  and  Be  Long^  for  Appellants. 

I. 

The  action  could  not  be  maintained  against  appellants,  who  were 
innocent  and  bona  fide  purchasers  of  the  wood,  unless  a  distinct 
and  positive  demand  for  the  delivery  of  the  particular  wood  claimed 
was  made  upon  them,  and  they  refused  absolutely  to  deliver,  before 
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action  brought.     No  such  demand  and  refusal  were  proven.     This 

rule  is  recognized  as  the  law  in  the  leading  text-books,  and  is  fully 

supported  by  the  decisions.     (Greenleaf 's  Evidence,  694,  695, 

696,  Sec.  642  et  aeq.^ 

II. 

As,  to  maintain  the  action,  the  refusal  of  defendant  should  be 
absolute,  so,  as  a  preliminary,  the  demand  should  be  distinct,  clear, 
and  positive. 

It  might  be  said  that  a  previous  refusal  would  dispense  with  the 

necessity  of  a  demand,  as  the  law  would  not  require  the  useless 

formula  of  a  demand  after  such  an  announcement  by  defendant. 

But  this,  we  apprehend,  would  not  be  sufficient.     The  law  requires 

that  positive  and  unequivocal  demand  should  be  made — such  an 

one  as  will  advise  the  defendant  of  the  nature  of  the  claim  made, 

and  what  the  plaintiff  wants  him  to  do — and  the  law  gives  him  the 

right  to  this  demand  and  an  opportunity  for  compliance  with  such 

demand. 

III. 

The  plaintiff  should  be  held  to  strict  proof  in  this  case,  and 
should  not  be  allowed  by  any  equivocal  or  uncertain  conduct  to  lead 
the' defendants  into  such  a  position  that  a  conversion  might  be 
inferred  where  none  was  intended. 

We  submit  that  informing  a  person  that  you  intend  to  bring  a 
suit  for  property  in  his  possession,  of  which  he  has  acquired  posses- 
sion in  good  faith  and  innocently,  not  designating  or  pointing  out 
the  property  so  that  he  may  know  the  nature  and  extent  of  the 
demand,  and  in  the  same  breath  saying  that  you  suppose  he  would 
stand  a  suit  about  it,  is  not  a  demand  from  which  a  conversion  can 
be  legally  inferred,  notwithstanding  the  person  addressed  gives  an 
affirmative  answer. 

A.  C  UUi8,  for  Respondent. 

The  plaintiff  having  shown  its  corporate  existence  was  driven  to 
prove  its  ownership  by  actual  occupancy  of  land  from  which  the 
property  was  taken,  and  then  to  trace  the  wood  from  various  places 
to  which  it  had  been  taken,  by  the  trespassers  upon  the  land,  into 
the  possession  of  the  firm  of  Carpenter  &  Hammer,  and  through 
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them  into  the  possession  of  the  defendants.  This  character  of  proof 
was  certainly  competent  to  establish  this  portion  of  the  complaint, 
to  wit,  plaintiff's  ownership,  and  the  identity  of  the  wood,  and  the 
jury  found  the  proof  sufficient. 

I. 

No  demand  was  necessary  to  be  proved,  nor  was  it  necessary  to 
plead  a  demand.  Under  our  statute  we  might  have  commenced 
an  action  for  the  delivery  of  this  property  specifically,  and  in  case 
the  same  could  not  be  delivered,  then  obtained. a  judgment  for  its 
value^  which  in  effect  is  precisly  the  same  relief  sought  in  this  action , 
which  is  in  the  nature  of  trover  and  conversion.  The  rule  as  to  the 
necessity  of  demand  is  the  same  in  one  case  as  in  the  other. 

The  rule  in  relation  to  demand  is  in  this  case  precisely  the  same 
as  in  the  case  of  Perkins  v.  Barnes,  (Z  Nev.  557)  for  it  is  amply 
sustained  by  the  proof  that  the  defendants  had  the  property  in  their 
possession,  and  more,  that  it  was  actually  consumed  by  them  in  the 
furnaces  of  the  "  Petaluma  Mill."  If  plaintiff  shows  ownership 
and  right  of  possession,  and  unauthorized  detention  of  defendants, 
why  is  demand  any  more  necessary  in  the  action  of  trover  and 
conversion  than  in  the  case  of  our  personal  property  action,  which 
was  the  case  of  Perkins  v.  Barnes  ? 

n. 

If  a  demand  were  necessary  before  suit  brought,  a  sufficient  and 
proper  demand  was  made.  The  question  of  demand  was  fully  sub- 
mitted to  the  jury ;  the  jury  passed  upon  it,  both  as  to  its  sufficiency, 
as  indicating  the  intention  of  plaintiff,  and  as  to  the  identity  of  the 
property  demanded.  There  is  no  form  of  language  prescribed  or 
set  down  in  the  law  in  which  a  demand  must  be  couched.  The  use 
of  any  language  by  the  person  making  demand,  which  sufficiently 
indicates  his  desire  to  have  the  property  in  question  restored  to 
him,  will  fulfill  the  object  of  the  law. 

m. 

A  demand  was  unnecessary,  for  the  reason  that  defendants  had 
wrongfully  assumed  the  property  in  the  wood,  in  declaring  when 
called  on  by  plaintiff's  attorney  and  agent  that  they  had  paid  for 
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all  the  wood  in  the  yard,  and  did  not  intend  to  paj  for  it  again, 
and  that  they  should  certainly  use  it,  and  that  they  would  stand  a 
suit  before  they  would  give  it  up,  and  this  some  two  months  before 
suit  was  brought.     (Ghitty  on  Pleading,  155,  and  cases  cited.) 

By  the  Court,  Lewis,  C.  J. 

This  action  is  brought  to  recover  the  sum  of  six  thousand  dollars, 
the  value  of  a  large  amount  of  fire-wood  belonging  to  the  plaintiff, 
which  it  is  alleged  was  wrongfully  converted  by  the  defendants. 
Issue  having  been  taken  on  all  the  material  allegations  of  the  com- 
plaint a  trial  was  had,  which  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  fifteen  hundred  and  eighty*one  dollars. 
From  the  judgment,  and  the  order  refusing  a  new  trial,  the  defend- 
ants appeal.  It  appears  from  the  record  that  the  defendants  were 
bona  fide  purchasers  of  the  wood,  having  no  notice  at  the  time  of 
the  purchase  that  their  vendors  had  cut  it  on  the  plaintiff's 
premises,  or  that  they  were  not  the  rightful  owners.  It  is  therefore 
urged  that  this  is  a  case  in  which  it  is  necessary  for  the  plaintiff  to 
prove  a  demand  for  the  wood,  and  a  refusal  of  the  defendants  to 
return  it,  before  a  recovery  can  be  had.  Assuming  that  no  suffi- 
cient demand  was  shown  by  the  plaintiff,  counsel  for  defendants 
contend  that  the  verdict  is  for  that  reason  erroneous,  and  should 
be  set  aside. 

As  there  is  nothing  in  the  statute  of  this  State  making  a  demand 
necessary,  either  in  an  action  to  recover  specific  personal  property, 
or  an  action  of  this  kind,  where  the  value  only  is  sought  to  be 
recovered,  we  must  look  to  the  decisions  of  the  Courts  in  actions  of 
a  similar  character  at  common  law  for  a  solution  of  the  question, 
as  to  whether  a  demand  is  necessary  or  not ;  and  if  it  be  found  that 
it  is  not  necessary  under  the  old  practice,  there  can  be  no  reason 
or  authority  for  requiring  it  in  this  action,  under  our  form  of  pro- 
cedure. 

The  opmion  that  a  demand  is  an  essential  prerequisite  in  all 
actions  to  recover  personal  property  or  its  value,  under  the  modem 
practice,  doubtless  has  its  foundation  in  the  mistaken  belief  that  it 
was  essential  to  the  mcdntenance  of  the  old  action  of  trover  or 
replevin.     But  a  demand  in  neither  of  those  actions  was  ever 
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necessary,  except  for  the  purpose  of  showing  a  conversion  or  an 
unlawful  holding  of  the  property.  A  demand  in  cases  of  this  kind 
has  never,  we  apprehend,  served  any  purpose  beyond  that.  The 
old  action  of  trover  was  founded  on  a  fiction.  It  was  assumed,  for 
example,  by  A,  the  plaintiff,  that  he  had  lost  certain  property,  and 
that  B  had  found  and  converted  it  to  his  own  use.  Such  being 
the  case,  B's  possession  was  of  course  lawful,  until  it  was  shown  in 
some  way  that  he  converted  it  to  his  own  use,  for  it  was  not  con- 
sidered unlawful  to  take  into  possession  property  which  had  been 
found.  Hence  the  plaintiff  generally  could  only  show  that  B's 
possession  was  wrongful  by  proving  a  demand  upon  him  for  the 
property,  and  a  refusal  to  return  it.  But  in  that  action  even  a 
demand  was  never  necessary,  if  it  could  be  shown  in  any  other  way 
that  he  had  converted  the  property.  (1  Chitty  on  Pleading,  157,) 
So  in  trover  it  will  be  seen  a  demand  served  no  purpose  beyond 
that  of  establishing  a  conversion,  and  was  utterly  unnecessary  if 
that  fact  could  be  proven  by  any  other  means. 

By  analogy  to  this  practice  it  has  been  held  in  actions  of  replevin 
where  the  plmtiff  has  voluntarily  parted  with  his  property  and  the 
defendant  has  acquired  rightful  possession  of  it,  that  it  is  necessary 
to  make  a  demand  upon  the  defendant  before  an  action  can  be 
msuntained  against  him.  But  as  in  trover  so  in  replevin,  a  demand 
can  answer  no  purpose  save  that  of  showing  the  defendant's  posses- 
sion to  be  wrongful.  When,  therefore,  the  owner  does  not  volun- 
tarily part  with  his  property  but  it  is  tortiously  taken  from  him,  or 
any  other  act  is  done  which  makes  the  possession  of  the  defendant 
wrongful,  no  demand  need  be  shown,  for  every  detention  of  property 
against  his  will  who  is  entitled  to  its  possession  is  unlawful. 

We  are  satisfied  that  the  authorities  fully  sustain  this  proposition. 
Such  was  the  view  taken  by  this  Court  in  the  case  of  Perkins  v. 
BameSj  (3  Nev.  557)  in  which  it  was  sjdd  that  in  actions  for  the 
recovery  of  personal  property  the  plaintiff  makes  out  his  case  when 
he  shows  the  title  or  right  of  possession  in  himself  and  an  unlawful 
detention  by  the  defendant ;  that  a  demand  is  never  necessary  in 
such  cases  except  for  the  purpose  of  showing  the  detention  to  be 
wrongful ;  and  that  when  that  fact  can  be  proven  in  any  other  way 
no  demand  need  be  shown. 
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The  opmion  in  that  case  is  relied  on  hj  counsel  for  respondent  as 
authority  in  his  &vor  here,  and  he  argues  very  properly  that  if  no 
demand  be  necessary  to  enable  the  plaintiff  to  recover  the  property 
itself,  it  is  equally  unnecessary  where  he  only  seeks  to  recover  its 
value.  That  case  was  decided  upon  a  philosophical  consideration  of 
the  question  discussed  rather  than  upon  an  examination  of  decided 
cases.  But  as  the  same  question  is  again  brought  before  us  in  this 
case  we  have  taken  occasion  to  consult  authorities,  and  after  a 
diorough  investigation,  we  conclude  that  the  opinion  expressed  by 
us  in  that  case  is  fully  sustained  by  the  great  weight  of  decisions,  and 
certainly  seems  to  be  grounded  upon  correct  principles. 

In  New  York  it  is  true  a  different  rule  has  been  adopted  by  the 
Courts,  and  upon  the  authority  of  the  decisions  of  that  State  the 
same  rule  has  been  followed  in  Indiana. 

But  the  decisions  in  New  York  are  founded  upon  error  and  a 
misunderstanding  of  the  English  rule,  as  is  most  clearly  shown  by 
the  Supreme  Court  of  Massachusetts  in  the  case  of  Stanley  v. 
QayloTd^  (1  Cushing,  536)  where  this  question  is  elaborately  and 
learnedly  reviewed,  and  the  doctrine  of  the  New  York  cases  en- 
tirely repudiated :  the  Court  holding  that  a  bona  fide  purchase  from 
one  who  had  the  actual  possession  of  the  property,  but  without  any 
right  to  retain  possession  as  against  the  lawful  owner,  and  an  actual 
taking  of  it  under  such  purchase  into  the  custody  of  the  purchaser 
would  subject  him  to  an  action  of  trespass  or  trover  at  the  suit  of 
the  lawful  owner  without  any  previous  demand.  And  in  the  case 
of  Riley  et  ah  v.  The  Boston  Water  Power  Company  ^  (11  Cushing, 
11)  this  rule  is  reaffirmed  by  the  same  Court.  Such  is  also  the 
view  taken  of  the  question  by  the  Supreme  Court  of  Maine.  In 
Galvin  v.  Smith,  (2  Fairfield,  28)  it  appears  that  the  plaintiff,  being 
the  owner  of  a  horse,  bailed  him  to  A  to  be  used  for  a  limited  time 
under  the  expectation  of  a  purchase  by  the  latter.  During  this 
time  A,  for  a  valuable  consideration  and  without  notice,  sold  the 
horse  to  B,  and  he  in  like  manner  to  the  defendant  Smith,  and  it  was 
held  that  no  previous  demand  was  necessary  to  enable  the  owner  to 
maintain  replevin  against  the  last  purchaser.  The  reasoning  by 
which  this  conclusion  was  arrived  at  by  the  Court  is  thus  stated  in 
the  opinion :    ^'  It  is  assumed  in  argument  on  the  part  of  the  coun- 


600  SUPREME  COURT  OF  NEVADA,  1868. 

Whitman  Gold  and  Silver  Mining  Company  v.  Tritle. 

^1  I  —  ■    ■  ■  _      .  -  ■    .    — .._  .  -  —  -  ■ .  .  -. 

sel  for  the  defendant  that  his  possession  was  lawfiil  and  that  a  de- 
mand was  necessary  by  the  plaintiff  to  enable  him  to  maintain 
replevin,  and  if  his  premises  are  correct  he  is  sustained  in  this  posi- 
tion by  some  of  the  other  cases  cited.  The  possession  of  the 
defendant  did  not  subject  lum  to  the  imputation  of  anything  morally 
wrong.  He  acted  in  good  faith,  having  purchased  of  one  whom  he 
supposed  to  have  been  the  rightful  owner,  as  did  two  others  who 
successively  purchased  and  sold  the  horse  in  question.  But  their 
supposition  did  not  accord  with  the  fact.  The  horse  was  from  the 
be^nning  the  property  of  the  plaintiff,  and  he  had  never  authorized 
either  of  these  sales.  Whoever  takes  the  property  of  another 
without  his  assent  express  or  implied,  or  without  the  assent  of  some 
one  authorized  to  act  in  his  behalf,  takes  it  in  the  eye  of  the  law 
tortiously.  His  possession  is  not  lawful  against  the  true  owner. 
That  is  unlawful  which  is  not  justified  or  warranted  \ff  law,  and  of 
this  character  may  be  some  acts  which  are  not  attended  with  any 
moral  turpitude.  A  party  honestly  and  fairly  and  for  a  valuable 
consideration  buys  goods  of  one  who  had  stolen  them.  He  acquires 
no  right  under  his  purchase.  >  The  guilty  party  had  no  rightful  pos- 
session against  the  true  owner  and  he  could  convey  none  to  another. 
The  purchaser  is  not  charged  criminally,  because  innocent  of  any 
intentional  wrong  ;  but  the  owner  may  avail  himself  against  him  of 
all  civil  remedies  provided  by  law  for  the  protection  of  property. 
If  the  bailee  of  the  property  for  a  special  purpose  sells  it  without 
right,  the  purchaser  does  not  thereby  aqquire  a  lawful  title  or  pos- 
session." This  language  is  adopted  by  the  Supreme  Court  of 
Massachusetts  in  Stanley  v.  G-ayhrd^  as  correctly  stating  the  law. 
Such  is  also  the  rule  adopted  in  New  Hampshire.  Hyde  v.  NbblCj 
(13  N.  H.  494)  where  it  was  held  that  the  purchase  of  property 
from  one  who  had  no  power  to  sell,  when  the  purchaser  took  a 
delivery  of  it  and  retained  possession,  claiming  it  under  the  sale, 
was  in  itself  a  conversion  by  the  purchaser,  sufficient  to  enable  the 
owner  to  maintain  trover  against  him,  without  a  previous  demand. 
(See  also  10  N.  H.)  So  too  in  Michigan  it  is  held  that  no 
demand  is  necessary.  See  Trmfih  v.  Andersauy  (10  Mich.  357) 
where  the  Supreme  Court  discusses  this  question  in  this  manner : 
^'  But  the  counsel  for  4^e  defendant  m  error  insists  this  principle 
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does  not  apply  to  a  purchaser  in  good  fiedth  and  without  notice ; 
that  to  render  the  defendant  liable  to  a  suit  for  the  property,  a 
previous  demand  should  have  been  made.  This  exception  to  the 
principle  just  stated  seems  now  to  be  established  in  the  State  of 
New  York,  as  the  cases  cited  by  defendant's  counsel  sufBciently 
show,  and  the  authority  of  these  cases  has  been  recently  followed 
in  Indiana.  •So  far  as  the  New  York  rule  does  not  depend  upon 
tiie  distinction  between  replevin  in  the  cepit  and  detinet  it  seems  to 
rest  upon  the  principle  that  ^  a  man  who  innocently  purchases 
property,  supposing  he  should  acquire  a  good  title,  ought  not  to  be 
subjected  to  an  action  until  he  has  an  opportunity  to  restore  the 
goods  to  the  true  owner.'  The  apparent  equity  of  this  rule  would 
on  first  view  seem  to  recommend  it.  But  upon  a  careful  examina- 
tion its  justice  as  a  rule  of  law  will  be  found  to  be  more  apparent 
than  real,  as  it  must  depend  upon  the  peculiar  circumstances  of 
each  particular  case,  and  its  injustice  would  be  manifest  if  applied 
to  a  case  where  a  previous  demand  would  impose  a  serious  incon- 
venience upon  the  plaintiff.  It  is  not  easy  to  ^ve  a  satisfactory 
reason  why  the  true  owner,  who  has  been  guilty  of  no  wrong  or 
negligence,  should  be  prejudiced  by  a  transaction  between  the 
wrongful  taker  of  his  property  and  a  third  person,  or  how  such 
a  transaction  can  impose  upon  him  a  new  obligation.  In  many 
cases  a  previous  demand  would  impose  upon  the  owner  a  serious 
inconvenience,  and  in  some  cases  might  be  equivalent  to  a  denial 
of  his  right.  *  *  *  *  Why  should  the  right  of  the  plaintiff 
to  recover  property  be  made  to  depend  upon  the  good  faith  of  the 
defendant,  when  that  good  faith  is  no  defense  against  the  plaintiff's 
right  of  property  or  possession  where  a  previous  demand  has  been 
made.  The  principle  upon  which  the  New  York  rule  rests  might 
properly  have  some  weight  with  the  Court  upon  a  question  of  costs 
where  they  are  discretionary,  or  might  justify  the  Legislature  in 
refusing  costs  to  the  plaintiff,  where  a  previous  demand  could  have 
been  made  without  serious  risk  or  inconvenience,  and  the  suit  has 
been  brought  without  such  demand.  But  we  think  the  principle  of 
the  rule  cannot  properly  be  extended  to  the  right  of  action.  We 
do  not  think  the  question  of  interest  or  good  faith  in  a  party 
receiving  possession  from  a  wrongful  taker  in  such  cases,  and 
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where  the  owner  has  been  guilty  of  no  wrong  or  negligence,  can 
have  any  bearing  upon  the  right  of  recovery  in  a  civil  suit  for  the 
property  or  its  value,  and  such  is  clearly  the  weight  of  authoiiiy 
both  in  England  and  the  United  States." 

We  have  thus  quoted  at  length  from  the  opinion  of  the  Supreme 
Court  of  Michigan,  because  it  fully  and  exactly  expresses  our  own 
views  on  this  question.  And  although  the  action  in  nvhich  it  was 
delivered  was  replevin,  still  the  views  expressed  will  apply  with 
equal  force  to  a  case  of  this  kind,  where  it  is  sought  not  to  recover 
the  property,  but  its  value ;  for  if  no  demand  be  necessary  when  it 
is  sought  to  recover  the  property  itself,  it  certainly  cannot  be  when 
the  action  is  brought  to  recover  its  value  only.  (See  also  Oleson  v. 
MerriU,  20  Wis.  462.)  This  is  also  the  law  of  the  English 
Courts.  (^Soames  v.  Watts,  1  Carrington  &  Payne,  400 ;  YateSj 
asBignee  of  Marshall^  v.  CamseWy  3  C.  &  P.  100.)  where 
Lord  Tenterdon  remarked,  that  the  buying  of  goods  from  one  not 
authorized  to  sell  was  itself  a  conversion,  the  distinguished  Chief 
Justice  evidently  meaning  the  buying  and  taking  possession  under 
the  purchase,  for  the  purchase  alone  without  taking  possession 
would  not  perhaps  amount  to  conversion. 

The  defendants  in  this  case  purchased  from  persons  who  were 
trespassers,  having  no  title  or  right  of  possession  to  the  property 
sold  by  them.  Such  being  the  case,  a  demand  which  serves  no 
purpose  except  to  establish  a  conversion  was  unnecessary,  because, 
to  employ  the  language  of  Lord  EUenborough  in  Hurst  v.  Ghvennop, 
(2  Starkie  R.  306)  "  the  very  act  of  taking  the  goods  from  one 
who  had  no  right  to  dispose  of  them  was  of  itself  a  conversion." 

Upon  principle  and  authority,  therefore,  we  conclude  that  the 
judgment  must  be  aflSrmed. 

By  Johnson,  J.,  specially  concurring. 

This  action  is  in  the  nature  of  trover  at  common  law.  As  under- 
stood in  modem  practice,  the  gist  of  this  action  is  the  con- 
version of  a  chattel,  the  property  of  the  plaintiff,  of  which  he  had 
or  at  least  was  entitled  to  the  possession,  at  the  time  it  came  to  the 
hands  of  the  defendant.  (9  Ba^.  Abr.  629.)  The  action  being 
founded  upon  a  conjoint  right  of  property  and  possession,  any  act 


SUPREME  COURT  OF  NEVADA,  1868.         503 

Whitman  Gold  and  Silver  Mining  Company  v.  Triile. 

of  a  defendant  which  negatives  or  is  inconsistent  with  such  right 
amounts  in  law  to  a  conversion.  The  question  is,  does  he  exercise 
a  dominion  over  it  in  exclusion,  or  in  defiance,  of  plaintiff's  right  ? 
If  he  does,  that  is  in  law  a  conversion,  be  it  for  his  own  or  another 
person's  use.     (lb.  630 ;  6  Cowen,  325.) 

If  a  party  have  illegally  taken  away  or  wrongfully  assumed  the 
right  to  goods  in  the  manner  which  in  the  very  taking  or  mode^  of 
performance  constituted  a  converaum^  then  no  further  step  is  in 
general  necessary,  because  the  right  to  sustain  an  action  of  trover 
is  in  that  case  already  complete.  But  in  a  case  where  the 
original  taker  was  lawful,  and  the  detention  only  illegal,  it  is 
absolutely  necessary,  and  it  is  in  most  cases  advisable,  in  order  to 
secure  suflScient  evidence  of  a  tortious  conversion  on  the  trial, 
to  give  a  formal  notice  of  the  owner's  right  to  the  property  and 
possession,  and  make  a  formal  demand  in  writing  of  the  delivery 
of  such  possession  to  the  owner.  (1  Chit.  Pr.  565-6.)  Later 
authority  holds  that  the  demand  need  not  be  in  writing.  But 
where  there  has  been  an  actual  conversion  it  is  not  necessary  to 
prove  a  demand  and  refusal,  (which  is  merely  an  evidence  of  a 
conversion)  as  if,  for  instance,  a  person  purchase  another's  goods 
from  one  having  no  right  to  sell  them  and  takes  them  into  his 
possession,  it  is  assuming  upon  himself  the  property  and  right  of 
disposing  of  another's  goods,  and  amounts  to  a  conversion.  (1 
Dover.  N.  C.  R.  308.) 

This  statement  of  the  law  will  not  be  questioned.  How,  then, 
stands  this  case  upon  the  facts  about  which  there  is  no  dispute  ? 
Tritle,  for  himself  and  his  codefendants,  composing  "  The  Peta- 
luma  Mill  Company,"  had  in  good  faith  bought  the  wood  from 
parties  who,  it  is  shown,  had  no  authority  to  cut  or  carry  it  away 
from  the  possession  of  the  plaintiff.  Ellis,  the  attorney  of  plaintiff, 
called  upon  Tritle,  stated  his  authority,  and  the  claim  which 
plaintiff  made  to  this  wood.  In  the  conversation  that  followed, 
Tritle  stated  in  substance  that  '^  he  had  bought  and  paid  for  it,  and 
did  not  intend  to  pay  for  it  again,  and  would  use  it."  These 
declarations  of  his  most  certainly  brings  it  within  the  rule  stated, 
which  amounts  to  an  actual  conversion,  and  no  formal  demand 
for  the  delivery  of  the  wood  was  necessary.     Therefore,  I  do  not 
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consider  it  necessary  to  go  into  the  Airther  inquiry  as  to  the  quesr 
tion  of  demand,  certainly  not  for  the  purpose  of  either  attacking  or 
defending  views  heretofore  expressed  by  the  Court  in  reference  to 
another  and  entirely  distinct  character  of  action — ^as  to  demand 
under  our  statutory  proceeding  of  claim  and  delivery  of  personal 
property— when  it  must  be  seen  that  the  character  of  the  actions 
are  so  essentially  different.  If  the  questions  made  and  determined 
in  the  case  of  Perkins  v.  Barnes^  referred  to,  are  not  already  the 
settled  law  of  this  Court,  I  prefer  that  it  shall  be  done  at  some 
future  time  when  the  question  properly  arises. 

I  see  no  sufficient  ground  of  error  in  respect  to  other  points 
made  by  appellants,  and  hence  must  concur  in  the  judgment  of 
affirmance. 


HENRY  K.  MITCHELL,  Appellant,  v.  WILLIAM  T. 

O'NEALE,  Respondent. 

Presumption  in  Fator  of  Legal  Title  of  Long  Standing.  A  person  claiming 
an  interest  in  property,  who  yet  has  allowed  another  to  take  the  title  in  his 
own  name  and  to  treat  it  as  his  own  for  years,  must  make  out  a  strong  and 
satisfactory  case. 

Partnership  Agreement  wiTHorT  Mutuality  Void.  An  agreement  of  partner- 
ship between  two  persons,  by  which  one,  without  furnishing  any  means  or 
doing  anything  to  further  the  common  enterprise,  is  to  share  equally  in  the 
profits  and  property  acquired,  is  without  mutuality,  founded  on  no  considera- 
tion, and  Toid. 

Accounting  between  Tenants  in  Common  of  a  Mill.  Where  the  relation  of 
tenants  in  common  in  a  mill  was  established  between  two  persons,  and  it 
appeared  that  one  had  the  entire  management  of  the  concern,  occasionally 
paying  some  of  the  proceeds  to  his  cotenant,  but  ^at  no  settlement  had 
taken  place :  Held^  that  though  there  was  no  partnership  shown,  it  was  a 
proper  case  for  an  accounting  between  the  parties. 

Practice — Right  to  Have  an  Accounting.  Where  a  plaintiff  alleged  a  part- 
nership between  himself  and  the  defendant,  and  prayed  for  an  accounting  on 
the  ground  of  such  partnership,  and  the  defendant  answered  denying  such 
partnership,  but  admitting  that  he  and  plaintiff  were  interested  as  tenants  in 
common  In  certain  milling  business,  and  that  as  to  that,  there  having  never 
been  a  settlement,  he  was  willing  and  desirous  that  an  accounting  should  take 
place ;  and  on  the  trial  it  was  found  that  no  partnership  existed,  and  the 
complaint  was  thereupon  dismissed :  Held,  that  the  plaintiff,  under  the  plead- 
ings, was  entitled  to  an  accounting  as  to  the  milling  business,  and  that,  so  far 
as  that  was  concerned,  it  was  error  to  dismiss  the  bill. 
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Orderinq  Other  Necessary  Parties  into  Court.  If,  in  a  judicial  accounting 
between  two  of  a  larger  number  of  tenants  in  common  in  a  milling  business, 
it  be  found  that  for  a  full  adjustment  of  the  account  between  such  two  the 
other  tenants  in  common  should  be  brought  in,  the  court  may  order  them 
brought  in. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County. 

This  was  an  action  for  a  dissolution  of  an  alleged  copartnership 
between  the  parties,  an  accounting  between  them,  the  appomtment 
of  a  receiver,  and  general  relief.  The  main  question  of  fact,  as  to 
the  existence  of  a  partnership,  was  submitted  to  a  jury,  which,  after 
hearing  the  very  voluminous  testimony,  returned  a  verdict  as 
follows : 

"  We  find  there  is  no  existing  partnership  between  plaintiff  and 
*  defendant  other  than  their  cotenancy  in  the  Marysville  Mill 
property." 

After  the  verdict,  plaintiff  made  a  motion  for  new  trial,  which 
was  denied,  and  then  a  motion  for  judgment  notwithstanding  the 
verdict,  which  was  also  denied;  and  afterwards,  on  motion  of 
defendant,  the  bill  was  dismissed. 

The  material  facts  are  stated  in  the  opinion. 

Williams  and  Bixler  and  Aldrich  and  De  Long^  for  Appellant, 
in  their  openmg  arguments  discussed  at  length  the  various  instruc- 
tions given  and  refused,  particularly  those  upon  the  subject  of  part- 
nership, and  to  some  extent  discussed  the  testimony  and  cited  many 
authorities  applicable  to  the  points  raised.  As,  however,  they 
treated  the  question  of  partnership  as  settled  in  the  Court  below, 
it  is  unnecessary  in  explanation  of  the  decision  to  give  them.  On 
the  subject  of  parties  to  the  bill  of  complaint,  they  argued  that 
Mitchell,  the  plaintiff,  was  a  sub-partner  with  O'Neale,  the  defend- 
ant, (Collyer  on  Part.  Sec.  184)  and  that  on  a  bill  for  settlement 
of  such  partnership  the  general  partners  were  not  required  to  be 
made  parties.  (Collyer  on  Part.  Sec.  365 ;  1  Daniel's  Ch.  Pr., 
Perkins'  Ed.  1865,  211.)  They  claimed  that  for  the  above  reason 
Hall  and  Clark  were  not  required  to  be  made  parties  ;  that  more- 
over they  had  been  settled  with,  (1  Daniel's  Ch.  Pr.,  209  ;  Towle 
S3 
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V.  Pierce^  12  Met.  829)  and  that  the  plaintiff  was  only  seeking  an 
account  of  the  profits  which  the  defendant  received  out  of  the 
transactions  on  joint  account. 

C.  J.  Hillyer  and  Mesick  and  Seelt/j  for  Respondent. 

I. 

It  was  admitted  on  the  oral  argument  that  this  Court,  as  well  as 
the  District  Court,  might  legally  consider  the  verdict  of  the  jury 
as  of  no  controlling  force  in  the  case  and  look  into  the  testimony  and 
make  its  decisions  therefrom.  Hence  it  is  immaterial  what  instruc- 
tions were  given  or  refused  by  the  District  Court,  or  what  verdict 
was  rendered,  except  so  far  as  that  verdict  indicates  the  judgment 
of  twelve  men  on  their  oaths,  considering  the  testimony  rendered 
by  the  witnesses  in  their  hearing  and  sanctioned  and  confirmed  by 
the  Court  in  which  it  was  rendered. 

n. 

There  is  no  question  in  the  case  as  to  who  are  the  proper  parties 
to  the  bill.  The  bill  makes  its  own  case  of  partnership  between 
plaintiff  and  defendant  only,  upon  their  contract  alone,  and  demands 
a  dissolution  of  that  partnership  and  an  account  of  its  affairs. 

The  proposition  that  on  a  settlement  of  a  sub-partnership  the 
general  partners  ought  not  to  be  made  parties  we  deny.  In  the 
nature  of  the  thing  there  can  be  no  dissolution  and  settiement  of 
the  affairs  of  a  sub-partnership,  without  a  settiement  of  the  afiairs 
of  the  general  partnership  to  which  it  relates,  for  until  then  it  can 
never  be  told  what  belongs  to  the  sub-partnership.  But  this  suit 
can  settie  the  affairs  of  no  other  partnership  than  the  one  alleged. 
(^Tn/an  v.  Sutton,  13  Gal.  494.) 

III. 

As  to  the  Crown  Point  stock  matter  in  which  Hall  was  interested, 
there  is  no  allegation  in  the  bill  that  Hall  and  Clark  have  been 
settled  with,  and  such  allegation  is  necessary  for  dispensing  with 
them  as  parties  in  a  suit  for  settling  that  matter. 


SUPREME  COURT  OF  NEVADA,  1868.         507 

Mitchell  V.  O'Neale. 

IV. 

So  also  if  any  partnership  was  created  either  in  the  business  or 
running  of  the  Marysville  Mill,  or  in  the  ownership  of  property 
bought  with  its  earning,  it  was  not  the  partnership  counted  on  in 
the  complaint,  but  one  existing  between  plaintiff,  defendant,  and 
other  persons. 

V. 

The  complaint  charges  a  partnership,  describes  its  character,  and 
sets  forth  the  terms  of  the  contract  upon  which  it  is  based.  It  was 
necessary  to  do  this  distinctly  and  with  legal  certainty,  or  the  bill 
would  have  been  defective  and  insufficient  to  support  a  judgment. 
(Story's  Eq.  Plead.  §  241.)  It  is  equally  clear  that  the  proofs 
must  sustain  the  contract  as  stated,  or  the  plaintiff  must  fail.  (1 
Chitty's  Pleadings,  804  et  seq,} 

VI. 

The  partnership  charged  is  a  partnership  between  the  plaintiff 
and  defendant  alone — a  partnership  commenced  in  1861  by  a  ver- 
bal agreement  determining  its  character  and  its  extent,  and  contin- 
ued for  six  years  under  and  in  accordance  with  the  terms  of  this 
agreement — ''  a  partnership  in  the  business  of  milling  and  crushing 
metalliferous  rock  in  the  then  Territory,  now  State,  of  Nevada,  and 
generally  all  other  matters  and  things  which  the  said  defendant 
might  see  proper  to  engage  in,  or  which  in  his  judgment  promised 
to  be  profitable  to  the  partnership." 

The  issue  to  be  determined  is  not  whether,  at  some  time,  by  vir- 
tue of  some  agreement,  the  relation  of  partners  may  or  may  not 
have  been  created  between  plaintiff  and  defendant,  or  between 
them  in  connection  with  others,  but  whether  this  contract  alleged 
was  made,  and  whether  the  partnership  described  in  the  bill  did  or 
did  not  exist. 

It  is  therefore  entirely  useless  to  inquire  whether  or  not  the  own- 
ers of  the  Marysville  Mill  were  or  were  not  partners.  If  so,  it  was 
a  partnership  entirely  distinct  from  that  sued  upon.  It  was  com- 
posed of  different  parties — based  upon  an  independent  contract, 
and  limited  in  its  scope  to  different  objects  and  purposes. 
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It  is  equally  useless  to  inquire  whether  the  arrangements  entered 
into  between  Hall,  Clark,  and  the  defendant  and  plaintiff,  in  1868, 
did  or  did  not  create  a  partnership  in  the  purchase  of  the  Crown 
Point  stock.  If  those  agreements  did  create  a  partnership  between 
the  parties,  it  was  as  distinct  from  that  alleged  in  the  complsdnt  as 
two  different  corporations  composed  in  part  of  the  same  stockhold- 
ers. It  did  not  have  its  inception  in  the  contract  described  in  com- 
plaint, and  was  in  no  way  governed  by  its  terms  or  conditions.  It 
was  composed  of  different  numbers  and  was  limited  to  a  single  trans- 
action. The  only  pertinence  of  the  evidence  respecting  the  Marys- 
yille  Mill  or  the  Crown  Point  transactions  is  in  its  bearing  upon  the 
existence  of  the  general  partnership  set  up  in  the  bill.  Except  so 
far  as  it  may  throw  Ught  upon  this  question,  it  cannot  legitimately 
be  considered  in  this  action. . 

VII. 

In  respect  of  what  we  regard  as  the  single  question  in  the  case, 
viz:  the  existence  of  the  particular  partnership  alleged  and 
described,  a  few  of  the  more  prominent  points  of  the  testimony 
may  be  adverted  to : 

First — The  improbable  nature  of  the  contract  as  alleged :  that 
the  parties  were  to  reside  in  different  States,  and  no  provision 
made  for  compensation  of  managing  partner ;  no  provision  in  regard 
to  means  for  carrying  the  business  on ;  want  of  mutuality,  and  the 
strange  unlimited  confidence  reposed  in  permitting  one  partner  to 
engage  without  consultation  in  all  matters  and  things  which  he 
might  "  see  proper  to  engage  in." 

Second — Circumstances  surrounding  the  contract:  that  it  was 
formed  in  1861,  and  yet  not  until  June,  1862,  did  O'Neale  actually 
determine  to  reside  in  Nevada ;  the  key-note  of  the  enterprise  was 
that  defendant  should  live  in  Nevada,  and  it  hardly  seems  credible 
that  an  actual  contract  of  the  character  claimed  should  have  been 
made  before  such  residence  was  finally  determined  upon,  and  even 
if  such  a  conversation  actually  took  place  in  1861,  it  is  difficult  to 
believe  that  the  parties  considered  it  binding  without  a  restatement 
in  some  definite  form  six  months  later,  when  defendant  determined 
to  make  his  residence  in  this  State. 
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Third — ^Diredt  evidence  of  contract :  that  plaintifi*  's  testimony 
in  regard  to  it  is  quite  indefinite  and  confused,  while  defendant 
positively  denies  that  any  contract  of  the  kind  was  ever  made.  No 
other  person  testifies  either  to  the  contract  or  to  any  subsequent 
acknowledgment  of  it  by  defendant,  or  statement  of  it  by  either 
party.  On  this  evidence  the  Court  would  not  be  warranted  in 
finding  its  existence. 

Fourth — Subsequent  conduct  of  the  parties :  that  it  is  hardly 
possible  to  imagine  the  existence  of  a  partnership  such  as  is  charged 
— enduring  through  a  period  of  six  years — the  parties  during  half 
the  time  residing  in  the  same  city,  and  in  daily  communication  with 
each  other — embracing  an  extensive  and  diversified  business — in- 
volving in  many  of  its  transactions  direct  relations  with  third 
persons — without  there  being  plainer  utterances  than  an  obscure 
expression  in  friendly  letters,  or  an  ambiguous  collection  of  figures 
upon  a  simple  memorandum. 

The  negative  testimony  not  only  seems  overwhelming,  but  the 
conduct  of  plaintiff  has  been  inconsistent  with  it.  Though  most  of 
the  time  pressed  for  money,  he  has  given  no  attention  to  the  con- 
dition of  the  partnership  affairs ;  though  posted  on  the  business  of 
the  Marys ville  Mill,  beyond  that  he  has  been  utterly  indifferent. 
Though  seeing  defendant  every  day,  he  has  taken  no  pains  to 
ascertain  what  transactions  he  was  engaged  in;  has  not  known 
what  property  the  alleged  firm  owned ;  never  inquired  whether 
profit  or  loss  was  made  on  stock  transactions ;  never  asked  for  any 
accounts ;  permitted  mills  to  be  bought ;  as  a  lawyer  drew  convey- 
ances, without  knowing  whether  he  was  interested  in  them  or  not ; 
himself  bought  Bullion  stock  on  partnership  account  without  the 
knowledge  of  defendant ;  kept  no  account  of  money  laid  out  or  lost 
by  him ;  borrowed  money  to  pay  a  debt  of  honor,  without  so  much 
as  asking  an  account  of  the  partnership,  or  intimating  his  right  to 
the  assistance  of  defendant ;  and  finally  executed  to  defendant  a 
mortgage  upon  his  interest  in  a  parcel  of  their  joint  property,  which 
he  promised  to  repay  in  sixty  days. 

Fifth — As  to  the  letters  and  paper  called  a  statement.  It  is 
not  pretended  that  there  is  in  the  letters  any  direct  statement  of  a 
partnership,  nor  any  language  necessarily  implying  its  existence. 
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There  are  some  ambiguous  expressions  which  might  be  addressed 
bj  one  to  his  partner,  or  equally  by  one  to  his  intimate  friend. 
Frequent  reference  is  made  to  the  Marysville  Mill,  in  which  they 
were  both  in  fact  equally  interested.  Mention  of  ^^  our  interests 
in  Humboldt,"  where  both  parties  owned  stock  in  the  same  mines. 
In  the  letters  about  Crown  Point  stock  the  word  "  our  "  is  used. 
Plaintiff  contends  that  the  word  refers  to  plaintiff  and  defendant. 
Defendant  says  that  it  refers  to  himself  and  Hall  who  was  with  him 
in  the  purchase. 

As  to  the  "  statement,"  defendant  says  plaintiff  wanted  to  borrow 
money  from  him ;  that  he  disliked  to  refuse  it,  and  desired  to  con- 
vince plaintiff,  who  seemed  a  little  dissatisfied,  that  although  worth 
property  he  was  not  at  that  time  in  a  condition  to  loan  money — 
for  this  reason  he  gave  him  the  paper.  The  exceedingly  intimate 
friendship  existing  between  them  makes  this  explanation  entirely 
probable,  and  the  loose,  indefinite  character  of  iiie  paper  corroborates 
it  strongly. 

vm. 

That  O'Neale  and  Mitchell,  being  intimate  friends,  may  have 
talked  over  in  Marysville  the  prospects  of  the  New  Eldorado ;  the 
chances  of  making  money  there ;  that  O'Neale  may  have  said  diat 
if  he  saw  anything  good  he  would  give  Mitchell  a  chance  in  it,  is 
all  very  probable  and  matter  of  everyday  occurrence.  But  that 
O'Neale  had  any  idea  that  there  was  a  contract  of  partnership,  or 
that  either  party  during  the  six  years  believed  in  such  partnership, 
is  contradicted  by  the  whole  tenor  of  their  conduct. 

David  BixleTy  for  Appellant,  in  reply. 

I. 

The  verdict  is  either  of  some  value  or  of  none,  absolutely.  If 
of  no  value,  it  is  to  be  considered  as  wholly  out  of  the  case.  If  on 
the  other  hand  it  is  to  be  treated  as  of  any  force,  we  have  already 
pointed  out  the  errors  which  surround  it,  and  cited  the  Court  to  the 
authorities  in  support  of  our  views. 

II. 

It  is  now  claimed  that  there  is  no  question  of  parties  in  the  case. 
We  agree  with  the  proposition  except  in  so  far  that  if  in  the  judg- 
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ment  of  this  Court  it  should  be  determined  that  any  other  person  is 
interested  in  the  taking  of  the  accounts  of  the  partnership  between 
the  plaintiff  and  defendant,  this  Court  would  direct  such  person  to 
be  made  a  party  for  that  reason.  The  question  to  be  resolved 
under  the  pleadings  is  that  of  a  partnership  between  plaintiff  and 
defendant.  If  a  defect  of  parties  had  appeared  on  the  face  of  the 
bill,  the  defendant  might  have  taken  advantage  of  it  by  demurrer ; 
if  not  so  appearing  and  the  defendant  admitted  the  partnership,  he 
might  have  pleaded  in  abatement.  Where  a  bill  calls  for  an  ac- 
count of  partnership  transactions  and  its  whole  frame  is  adapted 
and  confined  to  that  object,  the  defendant  may  plead  in  bar  that  he 
is  no  partner.  (Collyer  on  Part.  §§  368,  370.)  The  defendant 
in  this  case  pleaded  no  partnership,  and  that  is  the  issue  to  be  de- 
termined. And  if  in  the  progress  of  the  case  it  had  been  deter- 
mined that  there  was  a  partnership,  and  that  some  other  person  was 
interested  in  the  taking  of  the  account  beside  the  defendant,  it 
would  have  been  the  plain  duty  of  the  Court  to  have  required  him 
to  be  made  a  party. 

m. 

So  far  as  the  Crown  Point  stock  transaction  is  concerned,  the 
fact  that  no  allegation  was  contained  in  the  bill  that  Hall  and  Clark 
had  been  settled  with  could  certainly  not  have  prevented  the  plaint- 
iff from  obtaining  an  account  of  it,  because,  although  not  alleged 
the  proof  showed  the  fact  and  the  Court  would  have  ordered  the 
pleading  amended  so  as  to  conform  to  the  proof.     (13  Cal.  494.) 

IV. 

As  to  the  more  prominent  points  of  the  testimony. 

^ir«^-Residence  in  different  States  and  no  provision  for  compensa- 
tion of  managing  partner.  The  parties  who  entered  into  the  arrange- 
ment for  building  and  running  the  Marysville  Mill  were  copartners. 
Yet  several  of  them  were  not  to  reside  in  Nevada.  Such  was  the 
agreement.  As  to  salary,  O'Neale  was  to  receive  and  did  receive 
a  salary  out  of  the  Marysville  Mill,  and  of  course  Mitchell  paid 
his  proportion  of  it  out  of  the  profits,  which  were  diminished  by  the 
amount  of  that  salary.  The  business  of  that  mill  was  the  chief 
business  of  the  partnership  in  question  and  was  constant,  whilst  the 
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other  business  in  outside  matters  was  but  occasional.  But  how 
many  instances  there  are  of  partnerships  where  the  partners  reside 
in  different  places  and  no  compensation  is  provided  bV  the  contract 
when  formed  for  the  services  of  the  managing  partner  ?  It  would 
be  contrary  to  all  experience  to  assert  that  because  the  partnership 
contract  does  not  stipulate  for  a  salary  to  a  managing  partner,  the 
partnership  never  existed,  or  that  it  was  improbable  that  it  ever 
existed.  • 

Second — No  provision  in  regard  to  means  for  carrying 
the  business  on.  The  provision  was  by  assessments  levied  upon 
themselves,  each  being  required  to  pay  his  share — ^a  kind  of  provi- 
sion which  is  very  usual  in  business  of  that  kind  as  all  persons 
versed  in  mines  and  mills  must  be  well  aware. 

TTiird — Want  of  mutuality  and  the  strange  unlimited  confidence 
reposed  in  permitting  one  partner  to  engage  without  consultation  in 
what  matters  he  thought  proper. 

The  mining  ground  and  stocks  which  Mitchell  acquired  from  lus 
law  business  he  turned  over  to  O'Neale.  He  may  not  have  fur- 
nished money  directly ;  neither  did  O'Neale.  So  far  as  the  testi- 
mony goes,  the  chief  money  used,  which  was  not  furnished  by  the 
other  partners,  came  out  of  the  profits  of  the  Marysville  Mill.  And 
besides,  Mitchell  attended  to  all  the  law  business  of  O'Neale  witii- 
out  compensation.  The  partnership,  moreover,  was  a  partnership  at 
will,  capable  of  dissolution  at  any  moment,  and  not  a  partnership 
for  any  fixed  period  of  time ;  so  that  if  either  party  had  at  any  time 
felt  dissatisfied  with  the  arrangement,  he  was  at  liberty  at  once  to 
bring  it  to  a  close. 

Fourth — The  contract  of  partnership  was  made  in  1861.  No 
good  reason  can  be  assigned  why  the  agreement  should  be  again 
stated  or  "  definitely  restated,"  on  the  eve  of  O'Neale's  departure 
to  take  up  his  permanent  residence  here.  The  matter  had  already 
been  determined  and  definitely  stated.  It  does  not  add  anything 
to  the  validity  of  a  contract  to  make  it  over  again,  or  restate  its 
terms. 

Fifth — The  evidence  of  the  contract  was  as  direct  as  it  could  be 
stated  by  plaintiff.  He  does  not  pretend  to  give  the  identical  lui- 
guage  used  m  a  number  of  conversations  reachmg  back  as  far  as 
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the  fall  of  1861,  over  six  years  before  his  testimony  was  delivered; 
bat  the  substance  of  the  thing  is  there  plainly,  fairly  and  fully 
stated.  As  there  was  nobody  present  when  the  parties  had  their 
conversation  together  and  made  the  contract  in  Marysville,  it 
can  hardly  be  expected  that  a  witness  to  it  would  be  conjured 
up. 

Sixth — The  letters  speak  more  unmistakably  than  the  animate 
witnesses.  The  acknowledgments  they  contain  cannot  be  wiped 
out,  and  no  twisting  of  language  can  wrest  them  from  the  plain 
and  simple  truth.  Whatever  glosses  may  be  put  upon  them,  there 
they  remain,  the  incontrovertible  evidences  of  all  the  appellant 
claims. 

Seventh — As  to  the  statement,  is  it  not  extraordinary  that  the 
plaintiff  should  apply  for  it,  and  that  the  defendant  should  make  it 
out  with  such  particularity,  embracing  all  their  transactions  ?  Not 
only  did  he  appoint  a  special  meeting  to  examine  the  accounts  in 
his  books,  and  write  out  the  statement,  but  he  prepared  a  copy  for 
himself.  Could  all  this  have  been  merely  for  the  purpose  of  "  con- 
vincing" plaintiff  of  his  inability  to  let  him  have  money  ?  It  might 
wear  a  little  more  the  color  of  probability  if  defendant  had  merely 
exhibited  his  accounts,  and  stated  verbally  that  although  he  had 
considerable  property,  he  was  involved  in  debt,  and  therefore  could 
not  furnish  any  money.  Men  do  not  act  in  that  way  in  the  ordi- 
nary business  of  life. 

V. 

It  will  not  do  to  apply  the  same  staid  and  strict  rules  in  judging 
of  the  business  relations  and  transactions  of  men  in  new  countries 
like  California  and  Nevada  which  are  usually  applied  in  respect  to 
business  relations  and  transactions  in  old  and  more  sedate  commu- 
nities. The  looseness  with  which  business  is  transacted  here 
amongst  our  people  would  astonish  the  man  brought  up  in  another 
school  and  accustomed  to  move  in  the  regular  grooves  of  the  old- 
fsishioned  way  of  doing  things.  Let  the  same  man  live  for  a  little 
while  amongst  us,  and  he  too  forgets  his  old  habits  and  imbibes  the 
spirit  which  surrounds  him.  And  it  is  with  a  due  regard  to  these 
circumstances  that  this  case  is  to  be  raised. 
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By  the  Court,  Lewis,  C.  J. 

The  examination  of  this  case  has  conducted  us  to  these  conclu- 
sions :  1st.  That  the  evidence  is  not  sufficient  to  establish  a  co- 
partnership between  the  plaintiff  and  defendant  of  the  general 
character  alleged  in  the  bill ;  but,  2d,  whether  a  partnership  of 
any  kind  were  proven  or  not,  the  plaintiflf  made  out  a  case  entitling 
him  to  an  accounting  with  respect  to  the  operations  of  the  Marys- 
ville  Mill,  and  therefore  that  his  bill  should  not  have  been  disnussed. 

As  it  is  desirable  to  dispose  of  this  case  upon  its  merits,  we  will 
proceed  to  give  the  reasons  which  have  conducted  us  to  these  con- 
clusions. Whether  a  general  partnership  between  the  parties  ex- 
isted or  not  is  a  proposition  not  by  any  means  relieved  from  doubt, 
for  the  plaintiff  testifies  positively,  as  alleged  in  the  bill,  that  a  part- 
nership was  entered  into  which  was  to  extend  to  the  business  of 
milling  and  crushing  metalliferous  rock,  and  generally  to  all  matters 
and  things  which  the  said  defendant  might  see  proper  to  engage  in ; 
but  the  testimony  of  the  defendant  is  direct,  positive  and  unquali- 
fied that  no  partnership  agreement  of  any  kind  was  ever  entered 
into  between  himself  and  the  plaintiff.  Such  conflict  in  the  testi- 
mony of  two  persons  of  unquestioned  veracity  must  necessarily  in- 
volve the  first  conclusion  arrived  at  in  considerable  doubt.  The 
-burden  of  proof,  however,  is  on  the  plaintiff,  and  in  a  case  of  this 
kind  where  it  is  sought  to  obtain  the  legal  title  to,  and  possession  of, 
a  large  amount  of  property,  both  real  and  personal,  all  the  outward 
evidence  of  right  and  title  to  which  is  in  the  defendant,  the  proof 
should  be  very  satisfactory  indeed  to  justify  a  decree  such  as  that 
sought  by  this  bill.  He  who  claiming  an  interest  in  property  yet 
allows  another  to  take  the  title  in  his  own  name  and  to  treat  it  as 
his  own  for  years,  cannot  complain  if  when  he  seeks  to  establish  his 
right  to  such  property  he  is  required  to  make  out  a  strong  and 
satisfactory  case.  The  Courts  have  ever  been  averse  to  disturbing 
the  title  of  the  ostensible  owner  of  real  property,  except  upon  clear 
and  weighty  proof.  The  inclination  is  always  to  favor  the  legal 
title  and  msdntain  it  in  him  who  holds  it.  But  the  testimony  on 
behalf  of  the  plaintiff  in  support  of  the  partnership  falls  far  short  of 
bemg  satisfactory  or  convincing.     Indeed,  upon  a  candid  weighing 
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of  all  the  testimony  and  placing  upon  it  the  most  favorable  con- 
struction possible  for  the  plaintiff,  still,  whether  such  general  part- 
nership as  that  attempted  to  be  proven  was  in  fact  entered  into  re- 
mains exceedingly  doubtful.  The  very  inequality  of  the  original 
agreement  of  partnership,  accepting  it  as  explained  by  Mitchell,  at 
once  creates  the  impression  that  he  must  have  been  mistaken  as  to 
its  character.  It  appears  that  all  the  work  and  labor  were  to  be 
performed  by  O'Neale,  whilst  the  only  obligation  which  the  agree* 
ment  seems  to  have  imposed  upon  the  plaintiff  was  that  of  sharing 
the  profits  and  accepting  an  equal  interest  in  the  property  acquired 
by  the  efforts  of  the  defendant.  The  latter  was  to  emigrate  to 
Nevada,  where  he  was  to  enter  into  any  and  all  kinds  of  specula- 
tions and  business  which  he  might  deem  proper,  and  without  being 
obliged  to  furnish  any  means  or  doing  anything  to  further  the  com- 
mon enterprise  the  plaintiff  was  to  have  an  interest  in  every  trans- 
action entered  into  and  all  property  obtained  by  the  defendant. 
This  copartnership  agreement,  in  short,  appears  to  have  been 
nothing  more  than  a  promise  on  the  part  of  O'Neale  to  ^ve  to  the 
plaintiff  an  equal  interest  in  all  the  property  which  he  might  secure 
in  the  State  of  Nevada.  Upon  the  showing  thus  made  by  the 
plaintiff  himself  the  contract  or  agreement  was  entirely  without 
mutuality,  founded  upon  no  consideration  and  hence  entirely  void. 
Let  it  be  supposed  that  such  a  promise  was  made  and  the  defend- 
ant with  the  intention  of  fulfilling  it  came  to  Nevada  and  acquired 
property,  taking  the  title  in  his  own  name,  can  it  be  said  that  upon 
such  a  promise  the  plaintiff  could  secure  a  half  interest  in  all  such 
property  ?  We  think  not ;  and  yet  there  is  little  if  anything  else 
than  such  a  promise  upon  which  the  plaintiff  can  claim  an  interest 
in  the  property  held  by  the  defendant,  except  the  Marysville  Mill 
and  the  Crown  Point  stock.  He  advanced  money  for  the  purchase 
of  the  mill,  and  it  is  acknowledged  that  he  was  admitted  to,  or 
interested  in,  the  stock.  But  it  is  not  claimed  that  he  furnished 
any  money  whatever  for  the  purchase  or  acquisition  of  the  balance 
of  the  property  in  which  he  claims  to  be  interested,  and  hence  his 
interest  in  it  must  rest  solely  upon  the  agreement  testified  to  as 
having  been  entered  into  in  the  State  of  California. 

It  seems  to  us  the  plaintiff's  own  testimony  fails  to  make  out  his 
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case,  establishing  as  it  does  only  a  naked  promise  bj  O'Neale 
founded  upon  no  consideration.  As,'however,  this  point  is  not  made 
by  counsel,  we  will  not  rest  our  decision  upon  it,  but  proceed  with 
the  consideration  of  the  question  as  to  whether  any  contract  or 
agreement  of  copartnership  whatever  is  established  by  evidence 
sufScicnt  to  justify  a  recovery  by  the  plaintiff. 

Mitchell's  testimony,  as  has  already  been  stated,  is  positive  and 
explicit  that  a  contract  of  partnership,  as  above  described,  was  en- 
tered into,  and  the  defendant  as  positively  denies  it — and  so  there 
is  a  direct  conflict  between  the  parties  as  to  the  existence  of  any 
contract  of  partnership  whatever.  So  far  as  the  plaintiff's  interest 
in  the  Marysville  Mill  is  concerned,  there  is  no  conflict  in  the  evi- 
dence— O'Neale  himself  testifying  that  he  purchased  a  quarter  in- 
terest in  the  mill,  and  afterwards  sold  one-half  of  such  interest  to 
Mitchell  for  a  consideration,  a  part  of  which  was  paid  before  the 
mill  was  completed.  And  this  acknowledged  interest  in  the  mill 
will  serve  to  explain  many  of  the  expressions  employed  by  the  de- 
fendant in  the  letters  to  which  reference  will  hereafter  be  made. 
The  very  nature  of  the  contract,  as  stated  by  Mitchell  himself, 
would  doubtless  make  the  evidence  thus  far  preponderate  in  favor 
of  the  defendant ;  for  it  is  very  improbable  that  any  person  would 
enter  into  a  contract  so  burdensome  to  himself,  and  yet  yielding 
him  no  advantage.  There  is,  however,  some  other  evidence,  which 
it  is  claimed  tends  to  establish  the  copartnership,  and  thus  to  cor- 
roborate the  plaintiff's  testimony.  But  in  our  opinion  counsel  at- 
tach more  weight  to  that  evidence  than  it  is  entitled  to.  McGow- 
an's  testimony  does  not  go  beyond  showing  a  joint  interest  or  part- 
nership in  the  Marysville  Mill.  So,  too,  with  Barbour's.  He 
states  explicitly  that  in  the  conversation  between  himself  and 
O'Neale  the  admission  of  partnership  was  confined  to  the  mill. 
And  in  the  papers  and  pleadings  in  the  case  of  Reilly  v.  O'Neale 
and  others,  not  a  syllable  appears  indicating  any  community  of  in- 
terest beyond  that.  Hall's  testimony  is  confined  exclusively  to  the 
transaction  of  the  purchase  of  the  Grown  Point  stock,  and  there  is 
nothing  tonding  to  show  any  partnership  connection  between  the 
parties  in  any  matter  beyond  that  particular  transaction. 

In  the  letters  written  by  the  defendant  to  Mitchell  there  are  some 
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fugitive  expressions  which  may  be  construed  as  a  recognition  of 
a  general  partnership,  but  they  admit  of  so  many  natural  and  ra- 
tional explanations  and  are  so  vague  in  themselves  that  they  cannot 
be  accepted  as  proof  entitled  to  much,  if  any,  weight.  In  the  letter 
of  March  28th,  A.  D.  1863,  this  portion  is  referred  to  in  support  of 
the  plaintiff's  case :  ^'  I  made  a  purchase  yesterday  of  sixty  feet 
of  Crown  Point  stock,  in  which  Joe  Clark  is  equally  interested. 
The  cost  is  five  thousand  dollars,  being  about  eighty-three  dollars 
per  foot.  It  cannot  be  had  for  anything  like  those  figures  to-day. 
I  think  it  an  admirable  investment,  and  candidly  believe  that  in 
less  than  sixty  days  we  will  be  able  to  realize  from  our  half  of  it 
fifteen  thousand  dollars.  The  purchase  is  not  connected  with  the 
mill,  which  I  consider  at  the  present  time  an  advantage.  The 
ground  adjoining  it  on  the  south  (which  by  the  way  is  known  to  be 
good)'  cannot  be  had  for  less  than  three  hundred  dollars  per  foot. 
The  same  ground  sold  one  week  ago  for  eighty  dollars.  I  am  now 
negotiating  for  sixty  feet  more,  and  am  willing  to  pay  one  hundred 
dollars  per  foot.  Will  know  to-morrow  whether  or  not  I  can  get  it. 
None  of  the  incorporated  Crown  Point  is  for  sale  at  any  price. 
The  Yellow  Jacket  claim,  bounding  it  on  the  south,  is  selling  now 
for  three  hundred  and  seventy-five  dollars  per  foot,  and  not  much 
in  the  market  at  that  price.  The  purchase  is  not  a  company 
matter." 

That  O'Neale  would  not  write  to  the  plaintiff  so  minutely  with 
respect  to  business  matters  in  which  the  latter  had  'no  personal 
interest,  is  entirely  without  weight,  when  it  is  remembered  that 
these  parties  were,  at  the  time  this  letter  was  written,  connected 
by  the  most  intimate  and  friendly  relations.  The  employment  of 
the  pronoun  "  we  "  and  the  pronominal  adjective  "  our  "  is  referred 
to  as  a  recognition  by  the  defendant  that  Mitchell  was  interested 
with  him  in  the  stock,  counsel  arguing  that  these  words,  being  in 
the  plural  form,  could  not  possibly  refer  to  any  but  the  writer  of 
the  letter  and  the  plaintiff  to  whom  it  was  written.  If  such  were 
admitted  to  be  the  case,  still  it  would  not,  even  unexplained,  be  a 
very  strong  circumstance  in  favor  of  a  general  par.tner8hip  between 
the  parties,  for  it  does  not  follow  that  such  relation  existed  between 
them  simply  because  they  were  jomtly  interested  in  one  transaction 
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of  this  kind.  Bat  the  inference  deduced  by  counsel  from  the  letter 
is  not  by  any  means  necessary  or  exclusive.  In  the  first  place,  the 
assumption  that  the  defendant  would  not  have  used  the  words 
"  we  "  and  "  our  "  in  the  connection  in  which  they  are  employed 
unless  some  one  was  interested  with  him  in  the  stock  spoken  of,  has 
but  the  barest  probability  to  rest  upon.  Although  incorrect,  it  is 
not  unfrequently  the  case  that  the  plural  pronoun  is  used  for  the 
first  person  singular,  and  so  with  the  pronominal  adjective  "  our." 
It  may  be  admitted  that  it  is  improbable  that  they  were  so  used  by 
the  defendant.  What  then?  We  have  simply  a  bare  probability 
that  8ome  one  was  interested  with  the  defendant  in  the  Crown  Point 
stock  written  about.  But  then  comes  the  inquiry.  Who  was  that 
person  ?  What  evidence  is  there  that  it  was  the  plaintiff?  As  a 
matter  of  fact,  the  person  actually  interested  with  the  defendant, 
whoever  he  might  be,  was  the  person  referred  to.  Who  that  per- 
son was  does  not  appear  from  the  letter.  Let  it  be  supposed  that 
in  this  letter  the  defendant  had  mentioned  Hall  as  being  interested 
with  hiA  in  the  stock,  it  would  not  here  be  contended  that  the 
expressions  referred  to  by  counsel  could  indicate  that  the  plaintiff 
had  any  interest.  Hall  and  the  defendant  could  alone  be  consid- 
ered as  the  persons  represented  by  the  personal  pronoun  employed. 
We  do  not  see  how  the  failure  to  state  who  the  interested  person 
was  can  indicate  that  the  plaintiS*  was  that  person,  any  more  than 
if  it  had  been  stated  that  Hall  was  interested.  Without  such 
statement  or  explanation,  it  is  true,  the  letter  would  not  convey  to 
the  plaintiff  the  information  who  the  person  interested  with  the 
defendant  was,  nor  the  extent  of  O'Neale's  personal  interest.  It 
may,  however,  have  been  deemed  unnecessary  to  give  that 
information. 

It  is  argued  that  as  no  person  was  mentioned  in  the  letter  by  the 
defendant  as  being  interested  with  him,  and  that  as  the  letter  was 
addressed  to  the  plaintiff*,  it  is  a  natural  inference  that  he  was  the 
person  interested.  If  the  plaintiff  did  not  in  fact  know  who  was 
interested  with  O'Neale,  it  is  possible  that  such  an  inference  might 
be  deduced  from  the  language.  Sup)k)se,  however,  Mitchell,  by 
a  previous  letter  or  in  some  other  way,  had  been  informed  that 
Hall  had  made  the  purchase  of  the  stock  with  the  defendant,  the 
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expression  in  the  letter  would  not  cert^nly  have  authorized  any 
such  inference.  Why  ?  Because  the  plural  pronoun  used  could 
and  would  not  then  have  conveyed  to  him  the  impression  that  any 
one  but  Hall  was  interested  with  the  writer  of  the  letter.  The 
language,  of  itself,  therefore,  contains  no  positive  admission  that 
the  plaintiff  was  interested  with  the  defendant.  If  it  be  an  admis- 
sion of  anything  at  all,  it  is  a  simple  admission  that  some  one  not 
mentioned  was  interested  with  him.  Who  that  person  was  does  not 
appear  from  the  letter,  but  when  the  facts  are  brought  to  light,  it 
appears  to  have  been  Hall.  It  is  shown  that  the  defendant.  Hall, 
and  Clark  purchased  sixty  feet  of  stock ;  Clark  to  have  thirty  feet, 
one-half,  and  the  defendant  and  Hall  to  be  equally  interested  in  the 
other  half.  This  fact  being  known,  it  is  seen  the  plural  pronouns 
were  very  properly  employed  as  referring  to  Hall  and  the  writer  of 
the  letter ;  and  the  only  thing  necessary  to  render  the  whole  letter 
perfectly  intelligible  was  the  mention  of  the  name  of  the  persons 
referred  to  by  the  words  "  we  "  and  "  our."  With  the  impressions 
which  Mitchell  may  have  had  about  this  matter  we  have  nothing  to 
do.  The  inquiry  here  is  whether  O'Neale,  in  the  letter  referred 
to,  admitted  that  the  plaintiff  had  an  interest  in  the  stock.  As  the 
employment  of  the  expressions  referred  to  is  explained  by  the 
fact  that  Hall  was  interested  with  him,  to  say  that  he  did  not  refer 
to  Hall,  but  to  the  plaintiff,  simply  because  the  letter  was  addressed 
to  the  latter,  and  no  explanation  is  made  as  to  who  the  third  party 
was,  is  the  assumption  of  a  fact  upon  the  weakest  probability 
imaginable.  An  occasional  use  of  a  plural  pronoim  by  the  defend- 
ant when  writing  with  respect  to  the  mill,  the  stock  above  referred 
to,  and  the  mining  interests  in  Humboldt  County,  is  all  that  is 
found  in  the  many  letters  produced  by  the  plaintiff  and  introduced 
in  evidence  in  support  of  his  testimony  that  an  unlimited  partner- 
ship existed  between  himself  and  O'Neale.  We  doubt  whether 
any  persons  occupying  the  social  relations  existing  between  these 
parties  could  very  well  exchange  the  number  of  letters  upon  busi- 
ness matters  here  introduced  and  employ  fewer  expressions  tending 
to  establish  some  joint  interest  between  them,  than  can  be  found  in 
those  presented  in  this  record. 
A  paper  is  then  produced  purporting  to  be   a  statement  of 
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the  liabilities  and  assets  of  the  partnership,  furnished  bj  the 
defendant  to  the  plaintiff,  the  history  of  which  is  thus,  in  substance, 
related  by  the  plaintiff:  Being  somewhat  dissatisfied  with  O'Neale, 
because  of  some  business  transaction,  he  demanded  a  statement  of 
the  condition  of  their  affairs.  In  compliance  with  this  request  a 
paper  was  made  out  which  contains  a  statement  of  debts  amounting 
to  about  thirty-two  thousand  dollars,  and  also  of  property,  or  assets, 
the  value  of  which,  however,  is  not  mentioned.  This,  plaintiff 
testifies,  was  given  him  as  a  statement  of  the  assets  and  liabilities  of 
the  partnership.  But  the  defendant  testifies  with  respect  to  it  in 
this  manner : 

In  the  month  of  January,  a.d.  1866,  ^^  Mr.  Mitchell  came  to  me 
and  wanted  to  borrow  money.  He  had  done  so  repeatedly  before, 
and  I  had  stated  to  him  my  condition  and  inability  to  let  him  have 
it.  I  thought  from  his  manner  he  doubted  the  correctness  of  my 
statement.  This  was  on  Friday  or  Saturday.  I  told  him  to  come 
to  the  Marysville  Mill  on  the  next  Sunday  and  that  I  would  give 
him  an  exhibit  of  my  affairs,  and  convince  him  of  the  correctness 
of  what  I  had  told  him,  and  I  gave  him  the  statement  for  that 
purpose." 

As  a  statement  of  the  condition  of  a  partnership  it  is  admitted 
this  paper  is  deficient  and  imperfect  in  many  particulars.  The 
name  of  the  plaintiff  nowhere  appears  upon  it,  nor  is  there  any- 
thing in  it  indicating  that  he  was  in  any  wise  interested  in  the 
property  described.  It  is,  however,  argued  ^hat  such  a  statement 
could  only  have  been  intended  as  an  exhibit  of  partnership  affikirs ; 
that  it  is  not  probable  the  defendant  would  have  made  out  such  an 
exhibit  simply  for  the  purpose  of  showing  that  he  was  not  able-  to 
loan  the  plaintiff  money.  But  why  not  probable  ?  These  parties 
were  very  intimate  and  had  been  so  for  years.  That  the  defendant 
should  desire  to  satisfy  his  friend  that  he  was  really  unable,  rather 
than  unwilling,  to  accommodate  him,  surely  bears  nothing  improbable 
about  it.  That  is  of  daily  occurrence,  and  is  prompted  by  the  most 
natural  feeling  of  our  nature.  Why,  it  is  asked,  should  an  exhibit 
of  the  assets  or  property  be  made,  if  the  only  purpose  were  as 
stated  by  the  defendant  ?  Surely  that  was  necessary  even  for  that 
purpose.     An  exhibit  of  the  defendant's  indebtedness  only,  without 
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his  assets,  would  surely  not  satisfy  the  plaintiff  that  the  defendant 
was  not  able  to  loan  him  money.  It  will  not  be  denied,  we 
presume,  that  it  was  necessary  even  for  the  purpose  stated  by  the 
defendant  to  make  an  exhibit  of  his  liabilities.  Why  not  equally 
necessary  to  make  a  showing  of  his  assets  which  were  to  meet  such 
liabilities  ?  His  assets  might  have  greatly  exceeded  his  liabilities, 
and  been  of  a  character  which  might  be  readily  convertible  into 
money.  Hence  it  was  certainly  necessary  for  the  defendant,  if  he 
wished  fully  to  satisfy  the  plaintiff  that  he  was  not  in  a  condition  to 
loan  money,  to  make  an  exhibit  not  only  of  his  liabilities,  but  also  of 
his  assets.  O'Neale's  explanation  of  this  statement  is  not  then  so 
improbable  as  it  appears  to  be  to  counsel  for  appellant.  We  see 
nothing  in  it  either  unreasonable  or  improbable. 

And  this  is  substantially  all  of  the  plaintiff's  testimony  to 
establish  the  contract  of  copartnership  claimed  to  have  been 
entered  into  between  himself  and  the  defendant.  The  plaintiff, 
it  must  be  admitted,  testifies  with  certainty  and  clearness,  but  is 
corroborated  only  by  the  expressions  used  in  the  letters,  and  the 
exhibit  above  referred  to.  On  the  other  hand  the  defendant  as 
distinctly  and  positively  denies  that  any  contract  of  partnership 
was  ever  entered  into  between  himself  and  the  plaintiff,  and  his 
testimoney  is  corroborated  by  circumstances,  not  perhaps  of  any 
great  weight,  yet  not  entirely  unworthy  of  consideration.  Although 
the  defendant  was  constantly  engaged  in  speculations  and  business 
transactions  of  various  Ipnds,  and  this  too  with  the  knowledge  of 
Mitchell,  yet  no  inquiry  seems  to  have  been  made  as  to  the 
condition  of  matters  during  all  that  time.  So,  too,  when  the 
plaintiff  desired  to  obtain  money  from  the  defendant,  without  any 
mention  of  other  property,  or  inquiry  as  to  the  condition  of  afiairs, 
he  mortgaged  his  interest  in  the  Marysville  Mill  to  obtain  it  of  him. 
Although  it  is  conceded  there  was  no  motive  for  cgncealing  the 
partnership,  yet  during  the  entire  period  of  about  six  years  the 
plaintiff  has  failed  to  show  that  the  defendant  either  directly 
admitted,  or  did  any  act  beyond  what  we  have  referred  to, 
recognizing  any  such  partnership.  And  while  Mitchell  made 
frequent  inquiries  with  respect  to  the  Marysville  Mill,  he  seems 
never  to  have  ^ven  the  other  business  or  transactions  in  which  he 
34 
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now  claims  to  have  been  interested  a  single  thought.  Such 
circumstances,  although  not  leading  directly  to  the  door  of  truth, 
are  inconsistent  with  the  existence  of  the  general  partnership 
claimed  to  be  existing  between  these  parties.  It  is  not  natural  that 
man  should  be  so  utterly  indifferent  about  matters  of  this  kind,  and 
by  his  frequent  inquiries  about  the  Marysville  Mill  property  it  is  at 
least  rather  evident  that  such  indifference  is  not  a  characteristic  of 
the  plaintiff.  The  direct  testimony  of  the  defendant,  corroborated 
in  some  degree  by  these  and  many  other  circumstances  of  like 
character,  which  are  found  in  the  record,  to  say  the  least,  renders 
the  existence  of  the  general  partnership,  testified  to  by  the  plaintiff, 
a  matter  of  doubt.  So  much  so  certainly  that  it  cannot  very  well 
be  held  that  the  plaintiff,  upon  whom  the  burden  of  proof  rests,  has 
established  it  by  such  a  preponderance  of  evidence  as  to  authorize 
the  reversal  of  the  judgment  and  finding  which  were  against  him  in 
the  lower  Court. 

But  notwithstanding  the  testimony  does  not  establish  the  contract 
of  partnership  which  forms  the  foundation  of  the  plaintiff's  cause  of 
action,  yet  the  evidence  very  satisfactorily,  to  our  mind,  makes  out 
a  case  entitling  him  to  an  accounting,  not  by  reason  of  any  partner- 
ship, for  that  could  only  be  created  as  between  the  parties  them- 
selves by  an  agreement  or  understanding  to  that  effect,  (and  that 
we  conclude  is  not  sufficiently  shown  here)  but  by  reason  of  their 
relations  as  tenants  in  common,  and  the  necessity  of  an  accounting 
before  relief  can  be  granted. 

It  appears  that  for  a  period  of  six  or  seven  years  the  parties 
have  been  interested  together  in  the  Marysville  Mill  and  its 
earnings,  O'Neale  having  the  entire  management  of  the  concern, 
receiving  all  the  profits,  and  occasionally  paying  money  to  the 
plaintiff.  But  no  settlement  seems  ever  to  have  taken  place 
between  them.  Under  such  circumstances  an  accountino"  will 
:always  be  decreed,  although  no  partnership  be  proven,  for  the 
establishment  of  that  relation  is  not  always  essential  to  the  right  to 
have  an  accounting.     (^Post  v.  Kiwberly^  9  J.  R.  470.) 

Willard  in  his  work  on  Equity,  92,  observes:  ''  On  the  whole, 
it  may  be  laid  down  as  the  general  rule,  deducible  from  what  has 
been  said,  that  equity  entertains  a  general  jurisdiction  in  matters 
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of  account  growing  out  of  privity  of  contract.  Where  there  are 
mutual  accounts ;  where  the  accounts  are  all  on  one  side,  and  a 
discovery  or  a  writ  of  ne  exeat  is  prayed  and  granted ;  where  the 
taking  of  an  account  of  several  estates  is  necessary  ;  where  multi- 
plicity of  suits  renders  the  trial  difficult,  expensive,  and  unsatis- 
fectory  at  law."  (See  also  lb.  91 ;  Garr  v.  JR-edman^  6  Cal.  574.) 
It  is  evident,  then,  that  the  existence  of  a  partnership  was  not 
essential  to  the  plaintiff's  right  to  an  accounting.  But  it  may  be 
objected  that  as  his  bill  charges  a  partnership,  and  the  account 
is  prayed  of  partnership  transactions,  he  is  not  entitled  to  a 
decree  for  an  account  of  matters  growing  out  of  other  relations. 
Perhaps,  as  a  general  rule,  upon  a  bill  for  the  adjustment  of 
copartnership  affairs,  an  account  would  not  be  decreed  with  respect 
to  matters  not  connected  with  such  partnership.  Here,  however, 
the  answer  obviates  all  such  questions,  for  it  is  distinctly  admitted 
that  the  plaintiff  had,  or  has,  an  interest  in  the  Marysville  Mill, 
and  shows  a  state  of  affairs  certainly  entitling  the  plaintiff  to  an 
account  to  that  extent,  and  goes  on  to  state  that  the  accounts 
between  plaintiff  and  defendant,  relating  to  the  transactions  of  the 
Marysville  Mill,  have  never  been  settled,  and  defendant  is  at 
present  unable  to  state  precisely  how  the  same  do  stand ;  but  he  is 
ready  and  willing  to  have  a  fair,  full,  and  just  settlement  of  the 
same,  and  of  all  other  matters  between  him  and  the  plaintiff,  and 
to  pay  him  any  and  all  sums  found  due  him  upon  such  settlement. 
Upon  this  answer  the  plaintiff  was  surely  entitled  to  an  accounting 
with  respect  to  the  affairs  of  this  mill.  To  that  relief  he  was 
entitled  upon  the  pleadings  themselves.  •  The  Court  below  therefore 
erred  in  dismissing  the  bill. 

As  a  decree  is  sought  only  against  the  defendant,  it  is  not 
essential  to  the  plaintiff's  case  that  any  of  the  other  tenants  in 
common  in  the  mill,  or  the  nersons  interested  with  himself  and  the 
plaintiff  in  the  stock  enterprise,  should  be  parties  to  this  bill ;  if, 
however,  the  Court  should  find  that  full  adjustment  cannot  be  had 
without  bringing  them  into  Court,  it  may  order  them  brought  in. 

We  are  further  of  the  opinion  that  the  plaintiff,  upon  an  amend- 
ment of  his  bill,  showing  the  facts  respecting  the  second  Crown 
Point  stock  transaction,  will  be  entitled  to  an  account  of  that  also. 
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The  judgment  dismissing  the  bill  is  reversed,  with  leave  granted 
the  plaintiff  to  amend,  should  he  choose  to  do  so ;  and  the  Court 
below  will  decree  an  accounting  of  all  matters  touching  the  Marys- 
ville  Mill ;  and,  should  the  bill  be  amended,  also  of  the  second 
Crown  Point  stock  transaction. 

It  is  so  ordered. 

Whitman,  J.,  did  not  participate  m  the  foregoing  decision. 


THE  STATE  OF  NEVADA  ex  rel.  D.  M.  BULL,  Respondent, 
V.  JOHN  SNODGRASS  et  ah.,  Appellants. 

CONSTITDTIONAL    CONSTRUCTION — OfTTICK     OF    JUSTICE     OF    THE   PeaCE.      Undcr  the 

Constitution  (Art.  VI,  Sec.  8)  the  legislature  alone  can  determine  the  number 
of  justices  of  the  peace  for  each  township,  and  the  office  must  be  filled  by 
popular  election;  so  that  the  Act  of  March  6,  1867,  (Statutes  of  1867,  87) 
providing  for  the  appointment  of  additional  justices  of  the  peace  by  the  County 
Commissioners  in  certain  cases  is  unconstitutional. 
Legislative  Power  as  to  Office  of  Justice  of  the  Peace.  Although  the 
power  may  exist  in  the  legislature  to  provide  otherwise  than  by  election  for 
the  filling  of  the  office  of  justice  of  the  peace  in  case  of  emergency  or  special 
occasion,  such  as  a  vacancy,  or  the  creation  of  a  new  office,  it  cannot  delegate 
the  power  to  determine  the  number  of  justices  for  the  townships,  nor  can  it 
provide  that  the  office  is  to  be  filled  under  general  laws  otherwise  than  by 
popular  election. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County. 

• 

This  was  a  certiorari  sued  out  of  the  District  Court  by  D.  M. 
Bull,  who  describes  himself  as  a  resident  and  tax-payer  of  Justice 
Judicial  District,  No.  11,  in  Washoe  County,  against  John  Snod- 

grass,  A.  C.  Cleaveland,  and Frost,  composing  the  Board  of 

County  Commissioners  of  Washoe  County,  to  bring  up  their  pro- 
ceedings in  the  appointment  of  F.  M.  Willis,  as  a  Justice  of  the 
Peace  of  said  district,  for  review.  It  appeared  on  the  hearing 
that  the  Commissioners  had  made  the  appointment  in  pursuance  of 
^^An  Act  authorizing  the  County  Commissioners  of  the  several 
counties  in  this  State  to  appoint  additional  Justices  of  the  Peace," 
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approved  March  5,  1867.  The  District  Court  decided  that  the 
statute  was  unconstitutional,  and  all  the  proceedings  of  the  defend- 
ants purporting  to  be  had  under  its  authority  void. 

Boardman  and  Kennedy  and  William  Webster,  for  Appellants. 
J.  H.  Flack  and  H.  B.  Cossett,  for  Respondent. 

By  the  Court,  Whitman,  J. 

The  defendants  appeal  from  the  judgment  of  the  District  Court, 
annulling  their  action  in  appointing  an  additional  Justice  of  the 
Peace  for  township  eleven  in  Washoe  County,  under  the  provisions  of 
the  statute  of  the  State  of  Nevada,  entitled,  ^'An  Act  authorizing 
the  County  Commissioners  of  the  several  counties  in  this  State  to 
appoint  additional  Justices  of  the  Peace,"  approved  March  5th, 
1867.  This  is  the  language  of  the  Act :  ^^  Whenever  a  majority 
of  the  tax-payers  of  any  township  in  any  county  of  this  State  shall 
petition  to  the  Board  of  County  Commissioners  for  the  appointment 
of  an  additional  Justice  of  the  Peace  for  such  township,  the  Com- 
missioners of  said  county  having  jurisdiction  of  such  township  shall, 
and  they  are  hereby  authorized  to  make  such  appointment,  and  to 
require  the  necessary  bond  as  provided  by  law."  In  the  Act  re- 
lating to  officers,  etc.,  (Statutes  1866,  Section  18)  it  is  provided 
that  for  each  township  of  every  county  "  one  Justice  of  the  Peace 
shall  be  elected." 

The  Constitution  of  the  State,  Art.  VI,  Sec.  8,  declares  that : 
^'  The  Legislature  shall  determine  the  number  of  Justices  of  the 
Peace  to  be  elected  in  each  city  and  township  of  the  State,  and 
shall  fix  by  law  their  powers,  duties,  and  responsibilities." 

The  necessary  inference  from,  if  not  the  direct  meaning  of,  this 
language  is  that  the  office  of  Justice  of  the  Peace  is  elective,  and 
the  Legislature  is  commanded  to  determine  the  number  of  Justices 
to  be  elected.  Such  determination  is  then  of  the  purely  law- 
making power  which  cannot  be  delegated. 

All  political  power  is  primarily  with  the  people,  and  leaves  them 
only  by  force,  fraud,  or  their  own  consent.  In  this  State  the  peo- 
ple have  ordained  that  the  law-making  power  be  vested  in  the 
Senate  and  Assembly,  chosen  in  manner  provided  and  under  certain 
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restrictions,  and  there  such  power  must  rest  until  removed  by  the 
same  supreme  will  which  placed  it.  This  power  ci&n  only  be 
exercised  by  the  legislative  branch  of  the  Government,  and  when 
as  in  this  case  the  Constitution  has  clearly  declared  that  the  Legis- 
lature shall  do  a  certain  thing,  that  thing  must  be  done  as  the 
Constitution  has  said. 

In  the  statute  under  which  appellants  acted  something  different 
is  attempted.  The  Legislature  has  otherwheres  provided  for  the 
election  of  one  Justice  of  the  Peace  for  each  township.  This 
statute  empowers  a  majority  of  the  tax-payers  of  every  township  in 
the  State  to  determine  the  number  of  Justices  therein,  providing 
that  upon  their  petition  an  additional  Justice  may  be  appointed  by 
the  County  Commissioners.  This  as  a  general  law  without  limita- 
tion of  the  term  of  appointment. 

The  statute  is  repugnant  to  the  Constitution  on  two  grounds. 
First — The  Legislature  must  determine  the  number  of  Justices  for 
ea«h  township.  Second — Such  Justices  must  be  elected  ;  that  is, 
while  possibly  the  power  exists,  not  being  prohibited,  to  provide 
otherwise  for  emergency  or  special  occasion,  as  in  the  case  of  a 
vacancy  or  the  creation  of  a  new  office,  the  office  is  always  to  be 
filled  under  general  laws  by  popular  election,  all  of  which  the  statute 
relied  on  by  appellants  ignores. 

The  judgment  of  the  District  Court  was  correct  and  is  affirmed. 


r^        C.  GRELLET,  Respondent,  v.  J.  H.  HEILSHORN  et  ah., 

Appellants. 

Record  of  Deeds  Intended  for  Mortgages  as  Notice.  The  statute  conceraing 
conveyances  has  no  provisions  similar  to  those  of  the  New  York  statutes,  under 
which  it  is,  in  that  State,  held  that  the  record  of  a  deed,  absolute  upon  its  face, 
though  intended  as  a  mortgage,  gives  no  notice  to  a  subsequent  mortgagee. 

Record  of  Convetances  in  General  as  Notice.  In  this  State  both  subsequent 
purchasers  and  mortgagees  have  constructive  notice  under  the  statute  of  every 
properly  recorded  conveyance  affecting  real  estate. 

Liens  of  Deeds  Intended  as  Mortgages.  Where  the  owner  of  real  estate 
made  a  deed  of  the  same  absolute  upon  its  face,  but  intended  as  a  mortgage, 
and  the  same  was  recorded  as  a  deed,  and  afterwards  he  made  a  formal 
mortgage  upon  the  same  property :  Held,  that  the  latter  instrument  was  taken 
with  constructive  notice  of,  and  subject  to  the  lien  of,  the  former. 
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Constructive  Notice  by  Record  Entirely  Statutory.  The  matter  of  con- 
I  structive  notice  by  the  record  of  conyeyance  is  entirely  a  creature  of  statute ; 

and  its  effect  is  to  be  gathered  from  construction  of  the  statute. 

Holding  of  Legal  and  Equitable  Titles  without  Merger.  Where  Heilshom 
made  a  deed  of  real  estate  absolute  upon  its  face,  but  intended  as  a  mortgage 
to  secure  certain  promissory  notes  to  Grellet,  and  afterwards  made  a  formal 
mortgage  of  the  same  property  to  Dohle ;  and  subsequently  Grellet  assigned 
his  note  and  interests  in  the  property  to  Stevenot,  who  in  a  few  days  afterwards 
also  procured  a  deed  of  the  property  from  Heilshom,  and  then  reassigned  the 
mortgage  interest  to  Grellet,  who  commenced  a  foreclosure  suit :  Held^  that 
there  was  no  merger  of  the  equitable  title  into  the  legal  title  in  the  hands  of 
Stevenot,  so  as  to  give  the  Dohle  mortgage  priority  to  the  Grellet  mortgage. 

Merger  not  Favored  in  Equity.  Mergers  are  not  favored  in  equity,  and 
are  not  allowed  unless  to  promqte  the  mtention  either  averred  or  presumed  of 
the  party. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storej  County. 

This  was  an  action  to  foreclose  a  mortgage  on  certain  lots  of 
land  in  Virginia  City,  brought  against  J.  H.  Heilshom,  John 
Dohle,  G.  Stevenot,  and  W.  C.  Ralston.  The  Court  below  found 
that  the  conveyance  to  Grellet  and  Gagnon  was  a  mortgage,  and 
decreed  that  the  same  be  foreclosed,  as  to  the  nine-fifteenth  parts 
thereof,  in  favor  of  Grellet ;  and  such  interest  in  the  property  be 
sold  to  pay  the  sum  due  on  the  Grellet  note,  then  amounting, 
with  interest  at  the  rate  of  three  and  a  half  per  cent,  per  month,  to 
twenty-six  thousand  six  hundred  and  ten  dollars,  and  any  surplus 
be  applied  to  pay  the  Dohle  note,  then  amounting,  with  interest  at 
the  rate  of  three  per  cent,  per  month,  to  twenty-four  hundred  and 
ten  dollars. 

JB.  ff.  Taylor,  for  Appellant  Dohle. 

I. 

By  the  deed  of  Heilshom  and  wife  to  Stevenot,  the  mortgage 
which  he  (Stevenot)  then  held  became  extinguished.  The  general 
rule  is,  that  where  the  legal  and  equitable  title  are  both  united  in 
the  same  person,  in  the  same  right,  the  equitable  is  merged  in  the 
legal  title,  and  is  extinguished  by  the  unity  of  seisin.  (^NichoUon 
v.  Hahey,  1  Johns.  Ch.  417 ;  Qardner  v.  Astor,  8  Id.  64 ;  Starr 
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V.  Ellis,  6  Id.  393 ;  1  Hilliard  Mortgages,  330,  Sec.  64 ;  Willard 
Eq.  Jur.  425 ;  Eaton  v.  George,  2  N.  H.  300.) 

II. 

This  case  does  not  come  within  any  exception  to  the  general  rule. 
To  prevent  a  merger  there  must  be  a  decisive  intention  of  the 
mortgagee  to  keep  the  titles  separate ;  or  it  must  appear  that  the 
situation  of  the  estate  or  the  interest  of  the  mortgagee  requires  that 
the  legal  and  equitable  estates  should  be  kept  distinct ;  or  that  by 
reason  of  infancy,  lunacy,  or  other  disability,  the  mortgagee  is  un- 
able to  make  an  election.  (James  v.  Johnson,  6  Johns.  Gh.  417  ; 
James  v.  Morey,  2  Cow.  246  ;  Duncan  v.  Drury,  9  Barr,  332 ;  2 
Story  Eq.  Jur.  §  1035,  6;  1  Hilliard  Mortgages,  330,  Sec.  64.) 

Hei^e  there  is  no  showing  of  an  intention  to  keep  the  estates  dis- 
tinct. The  presumption  is,  that  it  was  for  Stevenot's  interest  that 
the  equitable  titie  should  sink,  because  by  the  deed  to  him  he  be- 
came entitied  to  the  possession  and  the  rents  and  profits  of  the 
property. 

m. 

The  legal  estate  having  been  acquired  by  Stevenot,  and  the  equi- 
table estate  being  thus  merged,  could  not  be  revived  by  his  reas- 
signment to  plamtiff.  (James  v.  Morey,  2  Cow.  319 ;  2  Bl.  Com. 
177.) 

IV. 

The  conveyance  of  Heilshorn  and  wife  to  Grellet  is  an  absolv;te 
deed,  and  was  recorded  as  such ;  the  record  therefore  imparted  no 
constructive  notice  of  a  mmtgage.  Nor  is  there  any  proof  of  actr 
ual  notice  to  defendant  Dohle.  A  subsequent  incumbrancer  is  not 
bound  to  search  for  deed»,  in  order  to  be  protected  against  the  ope- 
ration of  a  mortgage.  This  ground  is  tenable,  notwithstanding  the 
fact  that  our  statutes  omit  to  specify  books  which  County  Record- 
ers shall  use,  for  it  is  not  the  hook  but  the  character  of  the  instrur 
ment  which  is  to  be  looked  to.  C^ey  v.  Dunham,  2  Johns.  Ch. 
189 ;  James  v.  Johnson,  6  Id.  422 ;  Dunham  v.  Dey,  15  Johns. 
568 ;  Brown  v.  Dean,  3  Wend,  213 ;  James  v.  Morey,  2  Cow. 
316 ;   WhiU  v.  Moore,  1  Paige,  533.) 
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V. 

The  decree  in  this  case  is  for  the  sale  of  niae-fifteenths  of  the 
property  to  satisfy  plaintiff's  demand.  Even  according  to  the  the- 
ory upon  which  the  decree  is  based,  six-fifteenths  should  be  sold  to 
satisfy  the  mortgage  of  defendant  Dohle. 

Hillyer^  Wood  and  Deal,  for  Respondent. 

I. 

The  deed  from  Heilshom  and  wife  to  Grellet  and  Gagnon  was  a 
mortgage.  (^Blair  v.  Ba%%,  4  Blackf.  Ind.  689 ;  6  Blackf.  Id. 
113  ;  Hurbison  v.  Lemon,  3  Blackf.  Id.  61 ;  Pierce  v.  Bobimonj 
13  Cal.  125 ;  Murray  v.  Walker,  81  N.  Y.  399 ;  aarkv.  Henry , 
2  Cow.  326.; 

The  deed  was  of  record  at  the  time  when  Dohle  took  his  mort- 
gage and  gave  him  notice  of  Grellet  and  Gagnon's  interest  in  the 
premises.  The  presumption  is  that  Dohle  knew  the  nature  of 
Grellet  and  Gagnon's  estate  in  the  premises  or  he  would  not  have 
loaned  money  on  the  property. 

n. 

The  equitable  title  did  not  become  merged  in  the  legal  title  by 
the  deed  from  Heilshom  and  wife  to  Stevenot : 

1st.  Because  it  was  the  intention  of  Stevenot  to  keep  the  legal 
and  equitable  estates  distinct.  This  intention  was  manifested  by 
his  assignment  of  the  deed  from  Heilshom  to  Grellet  back  to 
Grellet.  (Jame%  v.  Morey,  2  Cow.  282 ;  Mickeh  v.  Toumsend, 
18  N.  Y.  684.) 

Courts  of  equity  do  not  favor  mergers,  and  where  the  intention 
of  the  party  beneficially  interested  is  to  keep  the  two  estates  dis- 
tinct, the  Courts  will  hold  that  the  estates  do  not  merge.  (1  Co. 
litt.  338,  f.  note  42,  Am.  Ed.;  Gibson  v.  Orehore,  3  Pick.  482 ; 
MlUpaugh  v.  McBride,  7  Paige,  609  ;  Hunt  v.  Hunt,  14  Pick. 
383 ;  Champney  v.  Cooper,  32  N.  Y.  649 ;  Cooke  v.  Brightly, 
.46  Penn.  S.  R.  439 ;  Harle  v.  WasKbume,  7  AUen,  95 ;  2  Wash- 
burn on  R.  P.  203.) 

2d.  The  intention  to  keep  the  two  estates  separate  is  presumed 
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where  it  is  for  the  interest  of  the  party  that  they  should  be  kept 
separate.  QMcdlory  v.  Hitehcock,  29  Conn.  127 ;  2  Vesey,  Jr. 
262 ;  Lord  Compton  v.  OxendUr^  1  Watts  &  Serg.  485 ;  CHb9on 
V.  Crehore,  3  Pick.  482  ;  Forbe%  v.  MoffaU,  18  Vesey,  Jr.  390.) 
In  this  case  it  was  manifestly  for  the  interest  of  Stevenot  that 
the  mortgage  should  not  be  extinguished,  as  the  mortgage  pf  Dohle 
was  a  subsisting  lien  upon  the  property,  and  he  would  have  been 
obliged  to  satisfy  it  before  the  property  would  have  been  free  from 
incumbrance.  That  there  was  no  intention  that  a  merger  should 
take  place  is  further  shown  by  the  fact  that  the  notes  were  never 
surrendered  to  Heilshom  for  which  the  mortgage  was  given  as 
security. 

By  the  Court,  Whitman,  J. 

This  appeal  is  on  the  part  of  John  Dohle,  impleaded  as  defendant 
alleged  to  have  some  interest  in  certain  realty,  subsequent  to 
plaintiff's  mortgage  sought  to  be  foreclosed,  and  for  which  decree 
was  rendered  in  this  action.  The  facts  are  as  follows :  On  the 
9th  of  September,  1863,  defendant  Heilshom  and  wife,  for  the 
consideration  of  fifteen  thousand  dollars,  executed  to  the  plaintiff 
and  one  J.  B.  Gagnon  a  conveyance,  upon  its  face  an  absolute 
deed,  of  certain  real  property — ^nine-fifteenths  undivided  to  Grellet, 
six  to  Gagnon.  This  conveyance  was  duly  recorded  at  its  date. 
On  the  same  day  Heilshom  executed  his  notes,  one  for  nine  thou- 
sand dollars  to  Grellet,  one  for  six  thousand  dollars  to  Gagnon ; 
and  Grellet  and  Gagnon  united  in  the  execution  to  Heilshom  and 
wife  of  a  defeasance ;  this  was  never  recorded.  On  the  1st  of 
June,  1864,  Heilshom  and  wife  mortgaged  a  portion  of  the  same 
property  to  defendant  Dohle  for  one  thousand  dollars.  On  the 
30th  of  January  previous  they  had  mortgaged  the  whole  to 
Stateler  and  Arrington  for  one  thousand  dollars ;  this  mortgage 
was  afterward  assigned  to  defendant  Ralston.  On  the  15th  of 
June,  1864,  Grellet  assigned  the  nine-thousand-dollar  note  and  his 
interest  in  the  mortgage  to  one  Stevenot.  On  the  20Ui  of  the 
same  month,  Heilshom  and  wife  conveyed  the  property  to  Stevenot. 
On  the  6th  of  July,  1867,  Stevenot  reassigned  to  Grellet.  On 
the  20th  of  the  same  month,  he  commenced  suit  of  foreclosure  on 
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the  Grellet  conveyance,  which  >yas  dismissed  on  the  5th  of  August 
following ;  and  on  the  23d  of  the  same  month  the  present  action 
was  instituted.  All  the  defendants  have  suffered  default  except 
Dohle.  He  does  not  deny  that  the  conveyance  of  September  9th, 
1863,  was  a  mortgage,  but  contends  that  its  record  imparted  no 
notice  to  him,  and  therefore  his  mortgage  is  the  prior  lien  upon  that 
portion  of  the  property  described  therein.  Again,  that  the  accept- 
ance of  the  deed  of  the  20ih  of  June,  1864,  by  Stevenot,  worked 
a  merger  of  the  Grellet  mortgage. 

The  doctrine  so  frequently  decided  in  New  York,  that  a  recorded 
deed,  absolute  on  its  face,  though  intended  as  a  mortgage,  gives  no 
notice  to  a  subsequent  mortgagee,  is  relied  upon  to  sustain  Dohle's 
position,  but  that  doctrine  is  based  upon  statutory  provisions 
entirely  unlike  that  of  this  State.  These  are  the  sections  of  the 
statute  of  New  York  touching  the  matter :  Sec.  2.  ^'  Different  sets 
of  books  shall  be  provided  by  the  clerks  of  the  several*  counties, 
for  the  recording  of  deeds  and  mortgages ;  in  one  of  which  sets  all 
conveyances,  absolute  in  their  terms,  and  not  intended  as  mortgages, 
or  as  securities  in  the  nature  of  mortgages,  shall  be  recorded ;  and 
in  the  other  set  such  mortgages  and  securities  shall  be  recorded.'' 
Sec.  3.  "  Every  deed  conveying  real  estate  which  by  any  other 
instrument  in  writing  shall  appear  to  have  been  intended  only  as  a 
security  in  the  nature  of  a  mortgage,  though  it  be  an  absolute  con- 
veyance in  terms,  shall  be  considered  as  a  mortgage ;  and  the 
person  for  whose  benefit  such  deed  shall  be  made  shall  not  derive 
any  advantage  from  the  recording  thereof,  unless  every  writing 
operating  as  a  defeasance  of  the  same,  or  explanatory  of  its  being 
designed  to  have  the  effect  only  of  a  mortgage,  or  conditional  deed, 
be  idso  recorded  therein,  and  at  the  same  time."  The  Act  of  this 
State  concerning  conveyances  has  nothing  similar ;  but  has  this : 
Sec.  26.  "Every  such  conveyance,  or  instrument  of  writing, 
acknowledged  or  proved  and  certified,  and  recorded  in  the  manner 
prescribed  in  this  Act,  shall  from  the  time  of  filing  the  same  with 
the  Recorder  for  record  impart  notice  to  all  persons  of  the  contents 
thereof;  and  subsequent  purchasers  and  mortgagees  shall  be 
deemed  to  purchase  and  take  with  notice."  That  is  both  classes 
of  subsequent  claimants  have  notice  of  every  properly  recorded 
conveyance  affecting  the  property. 
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In  this  case  Dohle  had  notice  of  the  contents  of  the  Grellet 
conveyance ;  he  was  not  advised  by  sach  notice  that  it  was  a 
mortgage,  but  a  deed  absolute ;  then  taking  a  mortgage  he  did  so 
at  the  risk  of  no  title  in  his  mortgagor,  and  he  suffers  no  injury 
when  time  proves  that  his  security  was  better  than  he  had  a  legal 
right  to  suppose. 

In  New  York  the  case  would  have  been  entirely  different ;  first, 
because  each  cIbjss  of  instruments  being  recorded  in  separate  books 
no  search  was  required  save  in  the  book  devoted  to  mortgages ; 
second,  such  an  instrument  as  the  Grellet  conveyance,  even  when 
recorded  without  the  accompanymg  defeasance,  would  impart  no 
notice ;  and  third,  no  such  provision  as  the  one  before  cited  from 
the  statutes  of  Nevada  exists  in  New  York.  This  matter  of  con- 
structive notice  is  entirely  a  creation  of  statute ;  and  from  that  of 
Nevada  the  conclusion  is  that  Dohle  had  notice  of  a  deed  absolute, 
that  he  suffers  no  injury  from  the  fact  that  it  was  a  mortgage, 
wherefore  it  would  be  wrong  to  parties  doing  him  no  injury  to 
prefer  his  mortgage;  and  that  such  is  not  the  meaning  of  the 
statute. 

Was  a  merger  of  the  legal  and  equitable  tities  worked  in 
Stevenot  by  the  deed  of  June  20th,  1864?  Mr.  Washburn  in 
his  Treatise  on  the  American  Law  of  Real  Property,  at  page  203, 
says :  ^'  But  to  have  the  union  operate  a  merger  the  estates  must 
unite  in  one  and  the  same  person,  having  a  commensurate  and  co^ 
extensive  interest  in  each,  with  no  intervening  interest  in  another. 
A  legal  estate  in  fee  in  one  who  has  only  a  partial  equitable 
interest,  or  vice  versaj  would  not  merge." 

That  is  this  case.  Mergers  are  not  favored  in  equity,  and  are 
there  never  allowed  unless  to  promote  the  intention  either  averred 
or  presumed  of  the  party.  (^Cook  v.  Brightly^  46  Penn.  S.  R. 
444 ;  Gribson  v.  Crehore^  3  Pick.  482 ;  Mdlhry  v.  Hitchcoeky  29 
Conn.  134.)  In  Forbes  v.  Moffatt^  (18  Ves.  Jr.  390)  a  leading  case, 
the  rule  is  thus  stated :  ^^  It  is  very  clear  that  a  person  becoming 
entitled  to  an  estate,  subject  to  a  charge  for  his  own  benefit,  may, 
if  he  choose,  at  once  take  the  estate  and  keep  up  the  charge. 
Upon  this  subject  a  Court  of  equity  is  not  guided  by  the  rules  of 
law.     It  will  sometimes  hold  a  charge  extinguished  when  it  would 
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subsist  at  law,  and  sometimes  preserve  it  when  at  law  it  would  be 
merged.  The  question  is  upon  the  intention,  actual  or  presumed, 
of  the  person  in  whom  the  interests  are  united.  In  most  instances 
it  is  with  reference  to  the  party  himself  of  no  sort  of  use  to  have  a 
charge  on  his  own  estate ;  and  when  that  is  the  case  it  will  be  held 
to  sink,  unless  something  shall  have  been  done  bj  him  to  keep  it  on 
foot.'' 

Apply  the  rule  to  the  facts  of  the  present  case.  Stevenot  never 
surrendered  the  Grellet  note ;  commenced  suit  to  foreclose,  which 
was  dismissed,  as  must  be  inferred,  because  he  had  previously  re- 
assigned to  Grellet,  and  suffered  default  in  the  present-action.  A 
merger  rendered  the  estate  presently  liable  for  the  amount  of  the 
Stateler  and  Arrington  and  Dohle  mortgages.  It  has  been 
argued  that  by  deed  Stevenot  was  entitled  to  possession,  and  that 
the  rents  and  profits  consequent  thereon  would  more  than  relieve 
the  burden  of  the  two  mortgages,  and  therefore  the  interest  of 
Stevenot  was  to  merge.  There  is  no  proof  that  the  property 
produced  any  income.  From  the  facts  of  the  case  no  actual  intent 
to  merge  is  shown,  and  none  can  properly  be  presumed. 

The  decree  of  the  District  Court  is  therefore  correct  so  far  as  it 
goes,  and  to  that  extent  is  affirmed.  The  defendant  Dohle,  how- 
ever, if  not  paid  from  the  proceeds  of  the  sale  of  the  nme-fifleenths 
of  the  property,  is  entitled  under  the  pleadings  and  proofs  to  a  sale 
of  the  remaining  six-fifteenths  of  the  premises  described  in  his 
mortgage,  subject  of  course  to  all  prior  liens,  and  decree  must  be  so 
made  if  necessary. 

Johnson,  J.,  did  not  participate  in  the  foregoing  decision. 
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THE  OPHIR  SILVER  MINING  COMPANY,  Appellant,  v. 
C.  CARPENTER  et  ah.,  Respondents. 

Water  Rights — Priority  of  Appropriation.  Where  the  right  of  the  use  of 
runniDg  water  is  based  upon  appropriation  and -not  upon  ownership  in  the  soil, 
priority  of  appropriation  gives  the  superior  right. 

Reasonable  Time  to  Complete  Appropriation.  In  the  appropriation  of  running 
water  for  the  purpose  of  acquiring  a  right  thereto,  if  any  work  is  necessary  to 
be  done  to  complete  the  appropriation,  the  law  gives  a  reasonable  time  within 
which  to  do  such  work  and  protects  the  rights  during  such  time  by  relation  to 
the  time  when  the  first  step  was  taken. 

Appropriation  of  Water  when  Diligence  not  Exercised.  Where  the  work 
necessary  to  complete  an  appropriation  of  running  water  is  not  prosecuted 
with  diligence,  the  right  to  the  use  of  the  water  does  not  relate  back  to  the 
time  when  the  first  step  was  taken  to  secure  it ;  but  dates  from  the  time  when 
the  work  is  completed  or  the  appropriation  is  fully  perfected. 

Conflicting  Water  Claims.  Where  Rose,  in  1868,  designed  a  large  ditch  to 
carry  a  certain  quantity  of  water  from  Carson  River,  a  distance  of  over  four 
miles  to  Dayton,  and  constructed  a  sufiiciently  large  head,  but  after  proceeding 
less  than  half  a  mile  reduced  its  size  so  that  a  small  proportion  only  of  the 
quantity  of  water  originally  intended  passed  through  it,  and  it  was  not  en- 
larged to  its  originally  intended  dimensions  until  after  1862  ;  and  in  1859  the 
Ophir  Silver  Mining  Company  constructed  a  ditch  tapping  the  river  below  the 
head  of  the  Rose  ditch,  and  on  the  enlargement  of  the  Rose  ditch  the  Ophir^s 
ditch  was  deprived  of  its  supply :  Jleldy  that  Rose  had  not  prosecuted  the  work 
on  his  ditch  as  originally  intended  with  reasonable  diligence,  and  that  he  there- 
fore was  only  entitled  to  the  quantity  of  water  which  ran  through  his  ditch  in 
1869  when  the  Ophir  ditch  was  constructed. 

Diligence  in  Prosecuting  Work  of  Appropriation.  Diligence  in  the  prosecu- 
tion of  work,  such  as  the  appropriation  of  running  water  by  constructing  a 
ditch  for  its  use,  does  not  require  unusual  or  extraordinary  efforts,  but  only 
such  constancy  or  steadiness  of  purpose  or  labor  as  is  usual  with  men  engaged 
in  like  enterprises,  who  desire  a  speedy  accomplishment  of  their  designs ;  such 
assiduity  in  its  prosecution  as  will  manifest  a  bona  fide  intention  to  complete 
it  within  a  reasonable  time. 

Excuses  for  Delay  in  Prosecuting  Work  of  Appropriation.  In  the  consider- 
ation whether  reasonable  diligence  has  been  exercised  in  the  construction 
of  a  ditch  necessary  to  the  appropriation  of  water,  requiring  the  outlay  of 
much  capital  and  the  labor  of  many  men,  the  illness  of  the  appropriator  and 
his  want  of  pecuniary  means  to  prosecute  the  work,  being  matters  incident  to 
the  person  and  not  to  the  enterprise,  are  not  such  circumstances  as  will  excuse 
great  delay  in  the  work. 

Setting  Aside  Verdict  for  want  of  Evidence.  The  verdict  of  a  jury  should  not 
be  vacated  by  an  appellate  court  on  the  ground  of  insufficiency  of  evidence 
if  there  is  any  evidence  to  support  it ;  but  if  there  be  no  substantial  evidence 
upon  the  side  of  the  verdict,  it  is  the  undoubted  duty  of  the  appellate  court 
to  set  it  aside. 
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Dui  Diligence  as  a  Question  op  Law.  Due  diligence  is  sufficiently  clearly  de- 
fined to  enable  courts  to  determine  whether  any  given  state  of  facts  is  sufficient 
to  constitute  it  or  not 

Practice — Injunctions  Ancillary  to  Controverted  Legal  Rights.  When  an 
injunction  is  asked  in  an  action  as  merely  ancillary  to  what  is  claimed  to  be  a 
legal  right,  the  parties  have  a  right  to  have  the  legal  issues  determined  by  a 
jury  before  a  final  injunction  can  properly  issue. 

Appeal  from  the  District  Court  of  the  first  Judicial  District, 
Storey  County. 

This  Tras  an  action  against  C.  Carpenter,  F.  Birdsall,  and  P.  H. 
Clayton,  the  nature  and  facts  of  which  are  stated  in  the  opinion. 

(7.  J.  HUlyerj  for  Appellant. 

I. 

The  doctrine  of  the  Courts  of  California  in  relation  to  water  rights 
has  been  sanctioned  by  this  Court.  (JLobdell  v.  Simpson  ^  Hcdl, 
2Nev.277.) 

The  following  principles  have  been  settled : 

Mrat — Water  rights  have  been  secured  by  prior  appropriation. 

Second — Appropriation  consists  in  taking  actual  possession.  It 
cannot  be  constructive  or  rest  in  intention.  (6  Cal.  108 ;  7  Cal. 
262  ;  12  Cal.  49.)  The  diversion  must  be  made  for  the  purpose  of 
application  to  some  beneficial  purpose  and  must  be  so  applied,  other- 
wise it  is  no  appropriation.  (7  Cal.  262  ;  15  Cal.  275  ;  32  Cal. 
26.)  The  only  qualification  of  the  rule  that  actual  possession  con- 
stitutes and  measures  appropriation  to  these  rights  is  the  doctrine 
of  relation.     (3.  Cal.  413.) 

As  applied  to  water  rights  the  rule  may  be  stated  thus :  Where 
a  series  of  acts  is  necessary  to  complete  an  appropriation  of  a  water 
privilege,  and  the  party  properly  manifests  the  character  and  extent 
of  the  privilege  which  he  designs  to  secure  and  commences  the  per^ 
formance  of  the  acts  and  diligently  pursues  the  work  until  they  are 
completed  and  possession  actually  taken,  the  last  act  by  relation  se- 
cures the  privilege  to  the  extent  of  the  original  design  as  against 
all  persons  claiming  subsequently  to  the  commencement  of  the  first 
act. 
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Two  important  conditions  are  to  be  observed : 

First — There  must  be  a  distinct  and  definite  manifestation  of  the 
extent  and  character  of  the  privilege  to  be  secured.  (^Kimball  v. 
aearhart,  12  Cal.  27.) 

Second — The  work  must  be  diligently  pursued.  (6  Cal.  658 ; 
7  Cal.  262 ;  12  Cal.  27.) 

The  doctrine  of  relation  applies  equally  and  under  precisely  the 
same  conditions  to  the  enlargement  of  an  old  ditch  and  the  con- 
struction of  a  new  one.  An  enlargement  is  nothing  else  than  a  new 
and  distinct  appropriation.  A  party  desirous  of  constructing  a 
ditch  must,  in  order  to  prevent  others  from  acquiring  superior  rights 
pending  its  construction,  first  give  proper  notice  of  what  he  claims 
and  intends  to  secure,  and  then  diligently  proceed  by  the  proper 
works  to  reduce  the  same  to  possession.  So  one  having  a  ditch 
and  desirous  of  enlarging  must  in  like  manner,  to  prevent  the  in- 
termediate acquisition  of  superior  rights,  give  due  notice  of  the  ex- 
tent of  the  additional  appropriation  contemplated  and  diligently 
proceed  with  the  work  necessary  to  actual  enjoyment.  Intention 
must  be  inferred  from  acts  and  from  acts  alone.  (8  Cal.  444  ;  6 
Cal.  108.) 

Where  intention  as  to  the  proposed  capacity  of  a  ditch  is  not 
manifested  by  positive  notice,  but  is  left  to  be  inferred  from  the 
character  of  the  work  of  construction,  then  the  inference  must  be 
made,  not  from  observation  of  any  particular  point,  but  from  a 
consideration  of  its  general  size  throughout  its  entu*e  length,  and 
from  the  general  plan  of  work  and  character  of  construction. 
(8  Cal.  444.) 

A  present  intention  at  some  future  time  to  enlarge  a  ditch  is  just 
as  unavailing  as  a  present  intention  at  some  future  time  to  locate 
and  construct  a  new  ditch.  There  must  not  only  be  the  intention, 
but  the  commencement  to  perform  the  series  of  acts  necessary  to 
accomplish  the  result,  in  order  to  invoke  the  doctrine  of  relation. 

II. 

VHiatever  intention  may  have  existed  in  reference  to  the 
enlarging  or  reconstructing,  and  however  it  may  have  been  mani- 
fested, there  was  an  entire  failure  of  that  "  due  diligence  "  in  the 
execution  necessary  to  the  doctrine  of  relation. 
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The  term  ^^  due  diligence  "  is  a  legal  term,  and  has  a  distinct 
legal  signification.  It  means  the  doing  of  an  act  or  series  of  acts 
with  all  practicable  expedition.  It  admits  of  no  delay  whatever, 
except  such  as  is  incidental  to  the  character  of  the  act,  or  rendered 
practicallj  unavoidable  by  accidental  circumstances.  Any  other 
definition  will  deprive  it  of  all  significance.  If  it  means  less  than 
this,  it  means  nothing.  Unless  it  requires  the  immediate  and  con- 
tinued use  of  the  usual  and  ordinary  means  for  accomplishing  the 
result,  it  is  no  more  than  a  paraphrase  for  the  proposition  that  the 
actor  is  to  take  as  much  time  as  suits  his  convenience. 

m. 

The  Court  below  held  that  the  question  of  due  diligence  was 
one  exclusively  for  the  jury ;  that  it  was  so  peculiarly  a  question  of 
fact,  depending  on  a  large  number  of  circumstances,  that  a  verdict 
upon  the  point  under  proper  instructions  could  not  be  reviewed. 
That,  however,  it  is  in  some  degree  a  legal  question  is  admitted 
when  the  Court  undertakes  to  give  instructions  respecting  It.  Is 
it  possible  that  a  Court  can  give  instructions,  and  yet  be  poweriess 
to  take  care  that  they  are  observed  ? 

1st.  We  claim  that  the  question  of  ^^  due  diligence,"  when  the- 
facts  are  ascertained,  is  one  of  law  for  the  Court,  and  not  for  the- 
jury.     Like  most  other  legal  terms,  such  as  ''  payment,"  '^  posses- 
sion," "  ordinary  care,"  it  involves  propositions  both  of  law  and  of 
fact.     As  in  other  cases,  the  law  is  for  the  Court  and  the  fact  for 
the  jury.     While  it  is  the  province  of  the  jury  to  ascertain  what 
facts  exist,  it  is  the  exclusive  duty  of  the  Court  to  determine 
whether  these  facts  meet  the  legal  requirements  of  the  term. 
(2  Blackford,  351 ;  6  Id.  537  ;  7  Id.  283,  532 ;  1  Peters,  682 ; 
1  Towne,  167 ;  6  East.  3-16 ;  12  Id.  433 ;  3  Hill,  520 ;  21 
Wendell,  644 ;  11  Johns.  187  ;  6  Metcalf,  295  ;  3  Littell  (Ky.) 
600 ;  31  Cal.  221 ;  23  Id.  655.) 

2d.  This  is  an  equity  case,  and,  under  the  rules  of  equity  juris- 
prudence, a  verdict  of  a  jury  on  a  question  of  fact  has  no  such 
sanctity  as  in  a  Court  of  common  law.  It  will  be  freely  reviewed 
upon  the  weight  of  evidence.  (2  Daniels'  Ch.  Pr.  1307 ;  5  Cal. 
448 ;  7  Cal.  426 ;  9  Cal.  360 ;  13  Cal.  85.) 
35 
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Although  in  Duff  v.  Fischer ,  (15  Cal.  375)  the  Supreme  Court 
of  California  decided  that  a  verdict  upon  a  chancery  issue  could 
only  be  reviewed  on  motion  for  new  trial,  yet  they  have  nowhere 
intimated  that  it  may  not  be  set  aside  when  clearly  opposed  to  the 
weight  of  conflicting  evidence. 

3d.  The  illness  and  want  of  pecuniary  means  on  the  part  of  Rose 
to  prosecute  his  work  are  not  the  kind  of  excuses  to  which  the  law 
allows  any  effect.  They  must  pertain  to  the  character  and  condi- 
tion of  the  act  itself,  and  not  to  the  personal  ability  of  the  party. 
Sickness  and  poverty  are  in  their  nature  private,  and  not  things  of 
which  third  persons  can  or  ought  to  take  cognizance. 

Aldrich  and  De  Long^  for  Respondents. 

I. 

Rose  prosecuted  his  work  of  appropriation  with  sufficient  dili- 
gence ;  and  that  he  did  not  complete  this  ditch  all  the  way  as  large 
as  at  its  head  is  sufficiently  accounted  for  and  excused  by — firstly, 
his  want  of  pecuniary  means;  secondly,  his  desire  to  get  some 
water  through  to  commence  sellmg  to  raise  a  revenue  to  complete 
the  ditch  ;  thirdly,  as  a  matter  of  business  and  economy  it  was  im- 
proper so  to  do,  for  the  reason  that  by  running  some  water  through 
a  small  ditch  and  saturating  the  adjoining  earth  it  was  easier  and 
cheaper  to  dig  it  to  its  full  size  after  saturation  than  to  attempt  so 
to  do  in  the  first  instance,  and  when  the  earth  was  dry  and  hard ; 
and  fourthly,  for  the  reason  that  as  the  canal  had  to  be  constructed 
much  of  the  way  over  a  porous  shale  formation,  it  was  useless  in 
the  first  instance  to  construct  it  of  its  full  size,  because  the  water 
by  seepage  escaped  so  rapidly  that  if  the  ditch  was  constructed  in 
the  first  instance  of  uniform  size,  it  could  not  be  made  to  carry  any 
water  at  all  throughout  its  entire  length  until  after  a  long  time ; 
whereas,  by  constructing  it  of  full  size  at  its  head,  and  for  a  dis- 
tance where  it  had  to  be  built  in  rock,  or  firm  earth,  it  would  force 
into  the  sandy  soil  such  a  volume  that  a  small  ditch  would  not  lose 
BO  much  by  seepage  but  that  some  portion  of  the  water  would  pass 
through  the  entire  ditch. 

II. 
Where  a  ditch  three  or  four  miles  in  length  is  constructed,  seven 
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feet  wide  on  top.  and  three  feet  deep  for  a  quarter  of  a  mile,  con- 
tinuously from  its  head  down,  where  the  digging  is  hard  and  expens- 
ive, and  is  of  irregular  size  below,  and  bears  evidence  of  its  incom- 
pleteness for  the  distance  below  that  fourth  of  a  mile,  and  work  is 
being  done  upon  it,  and  there  appears  to  be  no  reason  or  use  for 
building  it  that  large  for  such  a  distance  at  its  head,  unless  with  a 
view  to  construct  it  eventually  of  the  same  size  all  the  way  ;  that 
in  such  a  case  the  finished  portion  for  the  one-fourth  of  a  mile 
where  no  work  is  being  done,  and  not  the  unfinished  portion  below, 
is  what  any  reasonable  man  would  look  to,  to  learn  the  intention  of 
the  projector. 

m. 

Due  diligence  in  reducing  a  claim  of  water  to  possession  and 
ownership  is  a  question  dependent  on  the  facts  and  circumstances 
shown  to  exist  in  each  case.  The  character  of  the  country  through 
which  a  ditch  is  to  b^  dug,  the  climate,  etc.,  will  be  considered  in 
determining  this  question.  If  this  be  true  how  can  such  a  question 
be  one  of  law  ?  for  if  so,  it  could  not  be  made  to  vary  to  suit  the 
varying  circumstance  of  each  particular  case. 

What  is  a  reasonable  time  must  depend  upon  the  circumstances 
of  the  case.  (^Parke  v.  Kilham^  8  Cal.  77  ;  Weaver  et  al.  v.  The 
Eureka  Co,^  16  Cal. ;  Lockhart  v.  Ogden^  30  Cal.  574 ;  Kimball 
V.  Gearhart,  12  Cal.  30 ;  White  v.  Todd's  Valley  W.  Co.,  8 
Cal.  444.) 

The  law  of  water  rights  and  claims  on  this  coast  is  peculiar  to 
our  land,  its  people,  and  their  necessities.  Property  of  this  kind  is 
of  immense  value.  The  means  to  be  employed  to  reduce  it  to  use 
are  almost  as  varied  as  such  claims  are  numerous.  In  some 
instances  canals  and  ditches  have  to  be  constructed  dozens  of  miles 
in  length,  crossing  mountains  and  canons,  and  skirting  precipices, 
whereas  in  other  cases  the  distance  to  conduct  the  water  is  short 
and  easy.  When  circumstances  are  so  widely  variant,  nothing 
could  be  more  equitable  than  the  rule  that  a  person  claiming  a 
water  right  shall  have  a  reasonable  length  of  time  in  which  to  per- 
fect his  claim  thereto,  by  building  the  necessary  dams,  ditches,  etc., 
and  the  recognition  of  this  principle  in  connection  with  the  varying 
circumstances  of  every  case,  renders  it  impossible  for  any  Court  to 
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establish  any  suitable  uniform  rule  in  regard  to  what  length  of 
time  parties  claiming  such  right  shall  be  allowed  to  complete  their 
labors.  The  question  should  therefore  be  determined  by  a  jury  as 
practical  men  on  the  evidence  in  each  case. 

IV. 

Counsel  for  the  plaintiff  concede  the  truth  of  all  the  testimony 
for  defendants  wheneyer  there  is  any  conflict.  Accepting  this 
admission  the  judgment  of  the  Court  below  is  fiilly  and  fiiirly 
sustuned  by  the  evidence ;  and  if  the  judgment  is  right,  no  matter 
what  minor  errors  occurred  during  the  trial,  the  judgment  should 
be  affirmed.     QGoode  v.  Smith  and  Wife^  13  Gal.  84.) 

V. 

It  is  insisted  that  this  is  an  equity  case,  and  therefore  that  the 
verdict  was  merely  advisory  to  the  Court ;  and  that  the  Court  will 
fully  review  it  upon  the  testimony.  It  is  true  that  the  applica- 
tion is  an  equitable  proceeding,  but  it  is  equally  true  that  the  action 
for  the  recovery  of  the  water  right  and  for  the  damages  for  diver- 
sion was  an  action  at  law,  and  most  unquestionably  the  verdict  is 
as  conclusive  in  regard  to  those  matters,  as  it  would  be  if  the  whole 
action  had  been  at  law. 

This  was  a  mere  action  on  the  case  for  damages,  with  a  bill  in 
equity  ancillary  thereto,  and  the  proceedings  to  try  the  right  to 
property  before  a  permanent  injunction  could  be  attained  was 
proper.  (15  Cal.  118 ;  14  Cal.  547-8.)  And  as  there  can  be 
no  doubt  that  it  was  a  mere  action  at  law,  the  authorities  are 
uniform  in  negativing  the  right  of  the  appellate  Court  to  consider 
the  question  as  to  whether  the  verdict  was  sustained  by  the  weight 
of  evidence  or  not. 

Thomas  H.  Williams^  for  Appellants,  in  reply,  after  discussing 
the  facts,  contended : 

1st.  If  this  be  a  suit  in  equity,  as  claimed  by  us,  the  Court  is 
at  liberty,  without  regard  to  the  verdict,  to  determine  whether  due 
diligence  was  used  by  the  other  side  in  converting  a  ditch  capable 
of  carrying  about  five  sluice-heads  of  water  into  a  canal  lai^e 
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enough  to  float  a  small  steamer.  The  Judges  of  this  Court,  from 
their  experience,  are  more  competent  to  pass  upon  the  question 
than  the  jury. 

2d.  The  Court  below  erred  in  refusing  our  instructions,  which 
were  framed  upon  a  hypothesis  which  suited  the  facts,  as  claimed 
to  have  been  established  by  the  evidence.  We  asked  the  Court  to 
instruct  the  jury  that  a  failure  for  one  year  to  enlarge  Rose's  ditch 
was  not  the  exercise  of  due  diligence ;  then  we  put  it  at  two  and 
three  yeara,  and  each  instruction  was  refused.  We  say  that  the 
result  of  the  hypothetical  facts  contained  in  our  instructions  was  a 
pure  question  of  law  for  the  Courts  to  decide. 

Suppose,  for  example,  that  counsel  for  the  other  side  had 
admitted  their  failure  to  do  any  work  on  their  ditch  for  an  entire 
year,  (or  for  seventeen  months,  as  appears  by  the  evidence)  having 
no  excuse  for  the  delay,  would  it  not  have  been  the  duty  of  the 
Court  to  have  then  determined  as  a  question  of  law  whether  they 
had  prosecuted  the  work  of  the  pretended  enlargement  with  due 
diligence  ? 

The  Court  below  told  the  jury  that  if  Rose  had  diverted  from 
the  river,  by  dam  or  ditch,  the  quantity  of  water  now  used  by 
defendants,  they  must  find  for  the  defendants ;  in  other  words,  that 
if  by  the  curved  dam  he  turned  the  whole  water  of  the  river  from 
its  natural  bed,  they  must  find  for  the  defendants  without  any 
reference  to  the  question  of  the  object  or  purpose  of  the  diversion, 
and  without  regard  to  the  question  of  whetiier  the  water  diverted 
was  to  be  applied  to  any  beneficial  use.  The  instruction  would 
have  been  as  sound  and  not  less  mischievous  if  it  had  charged 
^^  that  one  diverting  water  from  the  natural  bed  of  a  stream  for  a 
short  distance  acquires  the  exclusive  right  to  divert  it  for  all  time 
to  come,  and  to  change  the  point  of  discharge  at  pleasure,  even 
though  he  may  never  apply  the  water  to  any  useful  purpose." 

By  ihe  Court,  Lewis,  C.  J. 

This  action  is  founded  upon  an  alleged  unlawful  diversion  of 
water,  whereby  it  is  claimed  the  plaintiff  was  damaged  in  the  sum 
of  three  thousand  dollars,  for  which  judgment  is  asked  against  the 
defendants.  An  injunction  is  also  prayed  for  to  restrain  any 
future  diversion. 
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The  defendants  claim  the  right  to  divert  the  full  quantity  of 
water  taken  by  them,  by  reason  of  an  appropriation  prior  in 
point  of  time  to  any  claim  or  appropriation  by  the  plaintiff.  And 
thus  this  controversy  may  be  determined  upon  its  merits  by  the 
resolution  of  the  question  which  of  the  parties  made  the  first 
appropriation  of  the  water  diverted  by  the  defendants. 

We  have  carefully  examined  the  voluminous  record  in  the  case 
for  the  purpose  of  determining  this  main  question,  and  as  our  con- 
clusions are  in  favor  of  the  plaintiff,  the  consideration  of  any  minor 
questions  is  rendered  unnecessary. 

We  concede  for  the  purposes  of  the  present  discussion  (although 
it  is  a  fact  by  no  means  beyond  doubt)  that  the  grantors  of  the 
defendants  made  claim  to  and  intended  to  appropriate  the  full 
volume  of  water  now  claimed  by  them  long  prior  to  the  time  when 
the  plaintiff's  grantors  appropriated  what  is  claimed  by  it,  and 
place  our  decision  entirely  upon  the  failure  on  the  part  of  those 
from  whom  defendants  derive  their  title  to  prosecute  their  claim  to 
consummation  with  that  diligence  which  is  necessary  when  it  is 
attempted  to  make  the  final  act  of  appropriation  relate  to  the  time 
when  the  first  step  was  taken  or  the  first  act  done  to  make  it. 
We  propose  to  rely  solely  upon  the  undisputed  facts  and  uncontra- 
dicted evidence  to  support  the  conclusion  at  which  we  have  arrived, 
the  substance  of  which  may  be  thus  stated : 

In  the  spring  of  the  year  1858,  J.  H.  Rose,  the  grantor  of  de-  " 
fendants,  desiring  to  convey  water  to  the  village  of  Dayton,  from 
the  Carson  River,  constructed  for  that  purpose  a  ditch,  about  four 
and  a  half  miles  in  length,  and  of  dimensions  varying  at  different 
points.  At  its  immediate  head  it  was  sixteen  feet  wide.  For  a 
distance  of  one-fourth  of  a  mile  below  it  averaged  seven  and  one- 
half  feet  wide  on  top,  and  two  and  one-half  feet  deep.  Its  general 
size  below  that  pomt  was  three  and  one-half  feet  wide  at  the  top, 
two  and  one-half  feet  on  the  bottom,  and  two  and  one-half  feet  deep. 
The  ditch  was  thus  constructed  in  the  year  1858.  In  the  follow- 
ing year  water  was  run  through  it  to  Dayton.  And  it  remained 
pretty  much  in  this  condition  until  the  fall  of  the  year  1862,  at 
which  time  Rose  entered  into  a  contract  with  Shanklin  and  McGon- 
nell  for  its  enlargement  to  its  present  capacity.     Work  was  immedi- 
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atelj  commenced  under  that  contract,  and  the  present  ditch  com- 
pleted early  in  1865.  Under  this  contract  an  entirely  new  survey 
was  made,  and  the  water  was  taken  from  the  river  at  a  point  one- 
quarter  of  a  mile  above  the  head  of  the  old  ditch,  and  on  the  oppo- 
site side  of  the  river.  The  size  of  this  new  ditch,  which  is  called 
the  Shanklin  and  McOonnell  ditch,  is  thirteen  feet  in  width  at  the 
top,  nine  feet  on  the  bottom,  and  four  feet  deep.  Its  flumes  are 
six  feet  by  three,  with  a  fall  of  one-fifth  of  an  inch  to  the  rod.  The 
volume  of  water  which  can  be  run  through  it  is  ten  times  greater 
than  could  have  been  run  through  the  old  Rose  ditch—its  capacity 
being  fifty-seven  cubic  feet  per  second,  while  the  old  ditch  was 
capable  of  discharging  only  about  four  and  a  half  feet. 

The  grantors  of  the  plaintiff  made  no  claim  to  any  water  until  the 
month  of  July,  a.  d.  1859.  In  that  year  they  diverted  the  water 
from  the  river  at  a  point  some  distance  below  the  head  of  the  Rose 
ditch,  used  some  quantity  of  it  that  year,  and  in  the  fall  of  1860 
completed  their  ditch  to  its  present  capacity ;  and  have  ever  ance 
used  the  water  thus  diverted  for  motive  power. 

The  defendants  claim  that  the  ditch  as  constructed  or  enlarged 
by  Shanklin  and  McGonnell  is  in  accordance  with  the  original  de- 
sign of  Rose,  from  whom  they  acquire  their  right ;  that  such  design 
was  manifested  by  the  fact  that  his  first  ditch  was  of  as  great  ca- 
pacity for  a  quarter  of  a  mile  from  its  head  as  the  present  ditch, 
and  hence  that  their  right  to  the  entire  volume  of  water  which  the 
present  ditch  will  carry  must  relate  to  the  time  when  Rose  did  the 
first  act  towards  appropriating  it,  which  was  in  the  spring  of  the 
year  1858. 

The  plaintiff  concedes  that  the  defendants,  as  the  first  appropri- 
ators,  have  the  right,  first,  to  divert  through  their  ditch  so  much  of 
the  water  of  the  river  as  would  have  run  through  the  old  ditch.  It 
is  then  claimed  that  the  plaintiff  is  entitled  to  sufficient  water  to  fill 
its  ditch,  counsel  arguing  on  its  behalf  that  the  grantors  of  defend- 
ants had  no  right  to  increase  the  capacity  of  the  old  ditch  to  its 
prejudice.  Where  the  right  to  the  use  of  ranning  water  is  based 
upon  appropriation,  and  not  upon  an  ownership  in  the  soil,  it  is  the 
generally  recognized  rule  here  that  priority  of  appropriation  gives 
the  superior  right.     When  any  work  is  necessary  to  be  done  to 
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complete  the  appropriation,  the  law  gives  the  claimant  a  reasonable 
time  wiUiin  which  to  do  it,  and  although  the  appropriation  is  not 
deemed  complete  until  the  actual  diversion  or  use  of  the  water,  still 
if  such  work  be  prosecuted  with  reasonable  diligence,  the  right  re* 
lates  to  the  time  when  the  first  step  was  taken  to  secure  it.  K, 
however,  the  work  be  not  prosecuted  with  diligence,  the  right  does 
not  so  relate,  but  generally  dates  from  the  time  when  the  work  is 
completed  or  the  appropriation  is  fully  perfected. 

As  we  have  already  stated,  we  concede  the  fact,  for  the  present, 
that  Rose  designed,  when  he  constructed  his  ditch  in  the  year  1858, 
to  enlarge  it  to  the  capacity  of  the  present  ditch,  and  if  he  has 
shown  that  the  design  thus  conceived  was  prosecuted  with  a  reason- 
able degree  of  diligence  until  its  completion,  then  the  defendants' 
right  to  that  quantity  of  water  now  claimed  by  them  will  relate  back 
to  the  spring  of  1858,  and  thus  ante-date  the  plaintiff's  right  eight- 
een months  or  two  years,  thereby  giving  them  the  superior  right. 
But  in  our  opinion  the  evidence  shows  an  utter  failure  on  the  part 
of  Rose  to  prosecute  his  ori^nal  design  with  that  diligence  which 
the  law  requires.  The  manner  in  which  this  work  was  prosecuted 
we  gather  from  the  testimony  of  Rose  himself.  In  the  year  1858 
the  ditch  was  constructed,  and  a  great  deal  of  work  was  necessarily 
done.  In  the  succeeding  year  also  a  considerable  amount  of  work 
was  done  in  cleaning  out  the  ditch  and  enlarging  it  in  some  places. 
Some  time  in  the  sunmier  of  this  year  the  ditch  was  completed  to 
such  an  extent  that  a  small  quantity  of  water  was  run  through  it  to 
Dayton.  It  is  very  doubtful  whether  any  work  was  done  this  year 
towards  a  systematic  enlargement  of  the  ditch  for  the  purpose  of 
increasing  its  general  capacity.  Rose  himself  thus  describes  the 
work  done :  "  I  was  trying  to  get  more  water  through ;  so  wherever 
earth  or  rock  slid  in  from  the  sides  of  the  ditch,  all  the  men  lured 
by  the  day  were  instructed  to  dig  or  throw  it  out,  and  to  throw  out 
all  the  loose  dirt  or  gravel  that  was  not  worked  out  by  the  water 
running  through."  However  this  may  be,  it  is  certain  that  in  the 
succeeding  year,  that  is  in  1860,  nothing  whatever  was  done  to- 
wards enlargement.  Indeed  the  only  thing  done  during  the  entire 
year  was  the  employment  of  two  men,  who  were  engaged  for  a  few 
days  in  throwing  out  rock  from  the  ditch.    This  is  all  the  work  that 
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was  done  between  the  fall  of  1859  and  the  month  of  May,  a.  d, 
1861,  a  period  of  more  than  eighteen  months.  As  counsel  for  ap- 
pellant very  aptly  remarked,  '^  Rose  during  this  time  gave  to  other 
pursuits  his  time  and  industry,  and  to  the  vast  enterprise  of  secur- 
ing all  the  waters  of  the  Carson  River,  only  a  diligent  contempla- 
tion." The  year  1861  is  little  less  barren  of  results.  A  few  men 
were  employed  for  a  period  of  three  months  only,  who,  Rose  says, 
were  engaged  in  cleaning  out  and  enlarging  the  ditch.  From  the 
fall  of  1861  to  the  summer  of  1862  nothing  appears  to  have  been 
done.  In  the  summer  from  three  to  twenty  men  were  employed^ 
and  continued  work  for  about  five  months.  But  it  is  not  pretended 
that  Uiey  were  employed  at  enlarging,  but  only  cleaning  out  the 
ditch.  Rose  testifies  that  he  did  not  know  that  it  was  enlarged  at 
all  that  year ;  that  the  heavy  rains  during  the  winter  had  filled  it 
up  in  many  places ;  that  he  had  it  all  cleaned  out.  In  September 
of  this  year  the  contract  between  Rose  and  Shanklin  and  McCon- 
nell  was  entered  into,  and  during  the  years  1863  and  1864  the 
work  progressed,  and  the  present  ditch  of  the  defendants  was  com- 
pleted. Thus,  it  appears,  that  from  the  fall  of  1859  to  the  sum- 
mer of  1862,  a  period  of  over  two  years  and  a  half,  work  was  done 
upon  the  ditch  for  about  three  months  only ;  that  was  during  the 
year  1861,  when  Rose  testifies  that  from  seventeen  to  twenty  men 
were  employed.  During  this  period  of  inactivity  on  the  part  of 
Rose,  the  grantors  of  the  plaintiff  prosecuted  their  work  vigorously^ 
and  finished  their  ditch  to  its  present  capacity  in  the  year  1860. 
These  facts,  it  is  argued  on  behalf  of  defendants,  show  such  dili- 
gence on  the  part  of  their  grantor  in  the  prosecution  of  his  original 
design  as  to  make  their  right  to  the  quantily  of  water  now  diverted 
by  them  relate  to  the  time  when  Rose  in  the  year  1858  did  the 
first  act  towards  appropriation.  We  are  constrained  to  differ  from 
counsel  upon  this  proposition. 

In  our  judgment  those  facts  exhibit  an  utter  want  of  diligence  in 
the  prosecution  of  the  design  which  it  is  claimed  was  undertaken  by 
Rose.  If  thef  labor  of  twenty  men  for  three  or  four  months,  in  a 
period  of  two  years  and  a  half,  constitutes  diligence  in  the  prosecu- 
tion of  such  a  vast  enterprise  as  this,  it  is  difficult,  if  not  impossible, 
to  designate  the  entire  want  of  cUligence.    The  manner  in  which 
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this  work  was  prosecuted  certainly  does  not  accord  with  what  is 
generallj  understood  to  be  reasonable  diligence.  Diligence  is 
defined  to  be  the  ''  steady  application  to  business  of  any  kind, 
constant  effort  to  accomplish  any  undertaking."  The  law  does  not 
require  any  unusual  or  extraordinary  efforts,  but  only  that  which  is 
usual,  ordinary,  and  reasonable.  The  diligence  required  in  cases 
of  this  kind  is  that  constancy  or  steadiness  of  purpose  or  labor 
which  is  usual  with  men  engaged  in  like  enterprises,  and  who  desire 
a  speedy  accomplishment  of  their  designs.  Such  assiduity  in  the 
prosecution  of  the  enterprise  as  will  manifest  to  the  world  a  bona 
fide  intention  to  complete  it  within  a  reasonable  time.  It  is  the 
doing  of  an  act,  or  series  of  acts,  with  all  practical  expedition,  with 
no  delay,  except  such  as  may  be  incident  to  the  work  itself.  The 
law,  then,  required  the  grantors  of  the  defendants  to  prosecute  the 
work  necessary  to  an  execution  of  the  design  with  all  practical 
expedition. 

But  the  evidence  clearly  shows  that  this  was  not  done.  The 
ditch  was  of  the  same  general  size,  and  the  flumes  of  the  same 
capacity,  at  the  timis  when  Shanklin  and  McGonnell  commenced 
work,  as  they  were  in  the  spring  of  1859. 

As  no  great  effort  is  made  necessary,  so  no  unreasonable 
dilatoriness  or  delay  is  tolerated.  But  it  is  unnecessary  for  us  to 
determine  what  would  be  deemed  reasonable  diligence  on  the  part 
of  the  grantors  of  the  defendants  in  this  case ;  it  is  enough  to  say 
that  the  doing  of  five  or  six  days'  work  during  a  period  of  sixteen 
months,  that  is  from  the  fall  of  1859  to  the  month  of  May,  1861, 
and  only  three  months'  labor  during  a  period  of  two  years  and  a 
half,  does  not  exhibit  that  diligence  which  the  law  requires.  The 
weather  would  not  have  prevented  work  upon  this  ditch  ordinanly 
more  than  three  or  four  months  in  the  year,  hence  labor  upon  it 
could  probably  have  been  prosecuted  during  eight  or  nine  months 
out  of  every  twelve.  Here,  however,  there  was  a  period  of  thirty 
months,  when  only  about  three  months'  work  was  done,  or  one 
month  out  of  every  ten.  Rose  during  this  time  may  have  dreamed 
of  his  canal  completed,  seen  it  with  his  mind's  eye  yielding  him  a 
great  revenue;  he  may  have  indulged  the  hope  of  providential 
interposition  in  his  favor ;  but  this  cannot  be  called  a  diligent 
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prosecution  of  his  enterprise.  Surely  he  could  hardly  have 
expected  to  complete  it  during  his  natural  life  by  such  efforts  as 
were  made  through  this  period. 

It  is,  however,  claimed  on  behalf  of  the  defendants  that  all  the 
work  was  done  at  this  time  which  under  the  circumstances  could 
be  done,  and  that  the  law  requires  no  more.  Rose's  illness  for  a 
short  time  early  in  the  year  1860 ;  his  want  of  means,  and  con- 
siderations of  economy,  are  suggested  as  circumstances  to  be 
considered  in  determining  whether  the  enterprise  was  prosecuted 
with  reasonable  diligence.  Rose  testifies  that  in  the  spring  of  the 
year  1860  he  was  sick.  But  it  is  not  shown  that  that  should 
necessarily  interfere  with  the  prosecution  of  the  work.  For  aught 
that  appears  in  the  record  it  could  have  proceeded  notwithstanding 
his  illness.  If  it  were  admitted,  however,  that  his  illness  constituted 
a  valid  excuse  for  a  want  of  diligence,  it  would  only  excuse  it  whilst 
such  illness  continued,  which  was  only  for  a  short  time  in  the  early 
part  of  1860.  But  we  are  inclined  to  believe  that  his  illness  is  not 
a  circumstance  which  can  be  taken  into  consideration  at  all.  Like 
the  pecuniary  condition  of  a  person,  it  is  not  one  of  those  matters 
incident  to  the  enterprise,  but  rather  to  the  person.  The  only 
matters  in  cases  of  this  kind  which  can  be  taken  into  consideration 
are  such  as  would  affect  any  person  who  might  be  engaged  in  the 
same  undertaking,  such  as  the  state  of  the  weather,  the  difficulty 
of  obtaining  laborers,  or  something  of  that  character.  It  would  be 
a  most  dangerous  doctrine  to  hold  that  the  ill-health  or  pecuniary 
inability  of  a  claimant  of  a  water  privilege  will  dispense  with  the 
necessity  of  actual  appropriation  within  a  reasonable  time,  or  the 
diligence  which  is  usually  required  in  the  prosecution  of  the  work 
necessary  for  the  purpose.  We  find  no  recognition  of  such  doctrine 
in  the  law.  Nor  are  we  disposed  to  adopt  it  as  the  rule  to  govern 
cases  of  this  kind.  There  is  nothing,  therefore,  in  the  voluminous 
record  brought  before  us  which  in  any  wise  tends  to  excuse  the 
inactivity  and  want  of  effort  displayed  during  the  two  years  and  a 
half  we  have  referred  to.  Nothing  to  show  that  the  work  of 
enlarging  the  ditch  could  not  have  been  systematically  prosecuted 
during  the  greater  part  of  every  year,  or  that  there  was  any 
difficulty  in  getting  laborers. 
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We  conclude,  therefore,  that  Rose  and  his  associates  did  not 
prosecute  the  work  upon  their  ditch  with  that  diligence  which  the 
law  required,  and  so  their  right  to  any  quantity  of  water,  beyond 
what  could  be  taken  through  the  old  ditch,  is  subordinate  and 
subject  to  the  rights  of  the  plaintiff. 

It  is,  however,  contended  that  the  verdict  of  the  juiy  upon  this 
point  is  conclusive.  And  as  it  found  that  the  work  was  prosecuted 
with  due  diligence,  the  Court,  it  is  argued,  must  be  controlled  by 
that  finding.  The  general  power  of  an  appellate  Court  to  set  aside 
the  verdict  of  a  jury  when  it  is  not  warranted  by  the  evidence  is 
not,  we  presume,  denied  by  respondents,  but  it  is  argued  no  such 
verdict  should  be  disturbed  when  no  other  objection  is  made  to  it, 
if  upon  any  rational  view  of  the  evidence  it  can  be  supported.  To 
this  qualification  we  heartily  assent,  believing  it  to  be  the  correct 
rule,  and  one  founded  upon  most  excellent  reason.  The  jury  and 
Judge  at  nm  pritis  generally  have  better  means  of  arriving  at  cor* 
rect  conclusions  upon  matters  of  fact  than  the  appellate  Court  has. 
They  have  the  opportunity  of  observmg  the  general  bearing  of  the 
witnesses  and  the  manner  in  which  they  testify,  and  are  better  able 
to  determine  what  degree  of  weight  should  be  given  to  the  testimony 
of  each  particular  witness  than  the  appellate  Court.  So,  too,  evi- 
dence is  sometimes  of  a  character  which  cannot  well  be  presented  in 
a  record,  or  at  best  but  imperfectly.  It  behooves  the  appellate 
Court,  in  view  of  the  disadvantages  which  it  must  necessarily  labor 
under  in  passing  upon  the  weight  of  testimony,  to  give  great  consid- 
eration to  the  verdict  of  the  jury  upon  it,  and  this  the  Courts  are 
generally  disposed  to  do.  (See  cases  referred  to  in  2%e  State  v. 
The  TeUow  Jacket  Gompani/j  recently  decided.) 

If,  therefore,  there  be  any  evidence  of  a  substantial  character  to 
support  the  verdict,  the  better  opinion,  we  think,  is  that  it  should  not 
be  disturbed,  simply  because  the  weight  of  evidence  appears  to  be 
against  it.  However,  if  there  be  no  substantial  evidence  upon  the 
side  of  the  verdict,  it  is  the  undoubted  duty  of  the  appellate  Court 
to  set  it  aside.  In  our  opinion  the  record  in  this  case  presents  just 
such  a  case. 

The  testimony  on  behalf  of  the  defendants,  without  any  weight 
being  given  to  that  of  the  plaintiff,  not  only  fails  to  show  that  tJieir 
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grantors  prosecuted  the  work  on  their  ditch  with  reasonable  dili- 
gence, but  on  the  contrary  shows  affirmatively  that  they  did  not. 
There  is  no  dispute  whatever  as  to  the  amount  of  work  done  during 
the  time  to  which  we  have  referred.  Indeed,  the  testimony  of  the 
defendants'  grantors  is  accepted  as  correct  in  that  respect.  It  must 
be  conceded  that  in  the  ordinary  course  of  things  work  of  the  char- 
acter required  could  have  been  carried  on  during  the  greater  part 
of  every  year.  But  by  the  defendants'  own  evidence  it  is  shown 
that  for  one  entire  year  nothing  of  any  consequence  was  done,  and 
for  a  period  of  two  years  and  a  half  the  work  on  this  great  project 
was  carried  on  only  for  about  three  months,  and  no  excuse  which 
can  be  recognized  by  the  law  is  offered  for  this  inactivity.  These 
are  facts  which  are  not  denied  by  the  defendants.  Such  being  the 
case,  it  is  only  necessary  for  this  Court  to  decide  whether  these  un- 
disputed facts  show  that  diligence  on  the  part  of  the  grantors  of  the 
defendants  in  the  prosecution  of  the  work  on  this  old  ditch  which 
the  law  required  of  them. 

There  is  no  evidence  to  weigh.  Nothing  to  be  done  but  to  decide 
whether  all  that  is  claimed  to  have  been  done  by  the  grantor  of  de- 
fendants meets  the  requirements  of  the  law.  If  it  is  perfectly  ap- 
parent that  it  does  not,  why  should  not  the  verdict  of  the  jury  find- 
ing otherwise  be  set  aside,  as  a  verdict  in  any  other  case  which  is 
totally  unsupported  by  the  evidence  ?  We  see  no  reason  why  the 
verdict  of  a  jury  should  be  any  more  conclusive  upon  the  question 
of  due  diligence  than  it  is  upon  any  other  fact.  Due  diligence  is 
sufficiently  clearly  defined  to  enable  the  Courts  to  determine  whether 
any  given  state  of  facts  is  sufficient  to  constitute  it  or  not.  Whether 
it  has  been  shown  or  not  is  cert^nly  not  a  matter  to  be  finally  de- 
termined by  the  arbitrary  assumption  or  conclusion  of  a  jury  in 
every  particular  case.  If  so,  and  the  Courts  have  nothing  definite 
and  fixed  by  which  the  correctness  of  such  assumption  or  conclu- 
sion may  be  tested,  then  the  verdict  of  a  jury  upon  the  question  of 
diligence  must  in  every  case  be  absolutely  final,  even  if  it  involved 
an  evident  and  bald  absurdity.  If  they  found  due  diligence  to  have 
been  exercised  when  absolutely  nothing  was  done,  or  that  it  was  not 
exercised  when  everything  possible  was  done,  litigants  could  not  be 
relieved  from  such  a  finding.     But  as  we  have  already  stated,  we 
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think  a  verdict  upon  the  question  of  diligence  may,  like  the  verdict 
upon  any  other  question,  be  set  aside  if  unsupported  or  unwarranted 
by  the  evidence.  The  undisputed  evidence  in  this  case  shows  an 
utter  want  of  diligence  on  the  side  of  the  defendants.  The  finding 
to  the  contrary  must  therefore  be  set  aside. 

The  equitable  relief  sought  in  this  case  is  ancillary  to  and  en- 
tirely dependent  upon  the  legal  issues.  A  final  injunction  should 
not  be  granted  until  it  is  determined  that  the  defendants  diverted 
more  water  than  they  had  a  right  to,  and  that  by  reason  of  such 
diversion  the  plc^intiff  was  deprived  of  the  quantity  to  which  it  was 
entitled.  These  are  facts,  however,  to  determine  which  the  parties 
have  a  right  to  claim  a  jury.  As  it  was  necessary  under  the  old 
practice  to  have  the  title  or  legal  right  settled  by  the  law  Court  be- 
fore an  injunction  would  issue,  so  here,  although  the  entire  relief, 
legal  and  equitable,  is  sought  in  one  action,  still  the  parties  have 
the  right  to  claim  a  jury  to  determine  all  the  legal  issues,  and  an  in- 
junction can  only  be  granted  when  the  verdict  of  the  jury  is  in  his 
favor  who  claims  such  equitable  relief.  As  there  are  issues  involved 
in  this  case  which  must  be  passed  upon  by  a  jury  before  the  final 
injunction  can  properly  issue,  we  cannot  direct  the  Court  below  to 
issue  such  injunction,  but  must  order  a  new  trial. 

It  is  so  ordered. 


Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 


s^ 
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FRANCIS    MANDLEBAUM,  Appellant,   v.    J.    0.    RUS- 
SELL  AND  A.  M.  CROW,  Rbspondents. 

Plbading — Demurrkr  instkad  of  Plea  in  Abatement.  In  a  suit  for  damages 
occasioned  by  floating  timber  down  a  river,  a  defense  that  the  action  should 
not  be  maintained  for  the  reason  that  defendants  were  authorized  to  float  such 
timber  by  a  general  law  of  the  State,  which  provided  that  all  damages  occa- 
sioned thereby  should  be  determined  by  appraisers  to  be  appointed,  and  that 
no  such  appraisers  had  been  appointed  or  applied  for,  should  be  taken  by  de- 
murrer, and  not  in  the  way  of  a  plea  in  abatement. 

Answer  instead  of  Plea  in  Abatement.  A  defense  on  the  ground  of  a  de- 
fect of  parties  defendant  should  be  made  by  answer,  and  not  in  the  way  of  a 
plea  in  abatement. 

Action  for  Neoliqence  in  Floating  Timber  on  River.  Where  a  law  author- 
izes certain  parties  to  float  timber  down  a  river  with  provisions  for  the  exer- 
cise of  due  care  for  the  protection  of  property  along  the  banks  of  the  stream, 
and  providing  that  any  damage  occasioned  by  parties  using  the  same  should 
be  appraised  by  three  appraisers,  etc. :  Heidy  that  the  law  only  contemplated 
such  appraisement  for  such  injuries  as  were  the  natural  and  necessary  conse- 
quences of  the  floating  of  timber  in  the  river;  but  that  an  action,  as  in  other 
cases  of  trespass,  would  lie  for  all  damages,  which  w^ere  the  result  of  care- 
lessness or  negligence. 

Construction  of  Act  for  Raftino  Timber  on  Rivers.  The  Act  regulating 
the  rafting  and  running  of  timber  and  wood  on  the  rivers  of  the  State  (Statutes 
of  1866,  198)  does  not  sanction  a  careless  or  negligent  exercise  of  the  privilege 
conferred  by  it,  such  as  would  occasion  a  flooding  of  agricultural  lands  on 
the  banks  of  the  stream. 

Damages  by  Rafting  Timber  without  Negligence.  In  a  proceeding  by  ap- 
praisement for  damages  naturally  and  necessarily  resulting  from  the  acts  au- 
thorized by  the  Act  regulating  the  rafting  and  running  of  timber  and  wood  on 
the  rivers  of  the  State  (Statutes  of  1866,  198)  it  is  unnecessary  to  show  care- 
lessness or  negligence. 

NoN-JOiNDER  OF  DEFENDANTS  IN  ACTIONS  EX  DELICTO.  It  is  unncccssary  to 
join  as  defendants  in  an  action  for  damages  for  trespass  all  persons  who  unite 
in  committing  it ;  all  or  any  may  be  sued. 

Appraisement  of  Damages  by  Rafting  Timber  Constitutional.  The  Act  reg- 
ulating the  rafting  and  running  of  timber  and  wood  on  the  rivers  of  the  State 
(Statutes  of  1866,  198)  is  not  unconstitutional  on  account  of  providing  a  spe- 
cial mode,  by  appraisement,  of  recovering  damages  for  injuries  and  thereby 
depriving  the  injured  party  of  a  trial  by  jury. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County. 

The  lands  of  the  plaintiff,  alleged  to  have  been  injured  by  the 
acts  of  the  defendants,  lie  in  Douglas  County  upon  the  banks  of 
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the  Carson  River,  and '  consist  of  the  east  half  of  section  twenty- 
six  and  the  west  half  of  section  twenty-five  in  township  thirteen 
north,  in  range  nineteen  east,  of  Monte  Diablo.  They  are  agri- 
cultural lands  and  especially  adapted  to  hay  raising  and  pasture 
purposes.  The  damages  sued  for  are  alleged  to  have  been  occa- 
sioned in  the  summer  of  1867. 

The  particular  facts  and  allegations  upon  which  the  points  de- 
cided were  based  are  stated  in  the  opinion. 

George  A.  Nourae^  for  Appellant. 

I. 

1.  The  first  afiSrmative  defense,  (that  damages  had  not  been  as- 
sessed) might  better  have  been  taken  by  demurrer ;  for  if  there 
be  no  right  of  action  in  such  case  without  appointment  of  ap- 
praisers and  appraisement  of  damages  as  required  in  the  Act 
cited,  it  would  be  fatal  to  the  complaint  that  it  alleges  nothing  of 
the  sort. 

2.  The  statute  in  question  cannot  deprive  plaintiff  of  his  right 
of  action,  with  or  without  an  appraisement  of  damages.  K  held 
to  limit  plaintiff's  right  to  recover  to  the  amount  appraised  as  the 
actual  damage,  it  would  be  in  effect  substituting  three  apprais- 
ers for  the  jury  by  whom  he  has  a  right  to  haVe  his  damages 
assessed.  (Constitution,  Art.  1,  Sect.  8.)  The  cases  decided  in 
reference  to  the  right  of  eminent  domain  by  a  Stat«  are  not  at  all 
applicable  to  a  case  like  this  of  alleged  injury  by  the  wrongful  act, 
the  negligence  and  carelessness  of  defendants.  The  Courts  care- 
fully distinguish  between  the  two  classes  of  cases,  as  to  the  right 
to  deprive  either  party  of  a  jury  trial.  They  say  that  all  persons 
in  the  State  hold  their  property  subject  to  this  right  of  eminent 
domain  ;  that  is,  the  right  of  the  State  to  take  any  property  there- 
in for  public  uses  upon  making  just  compensation  therefor ;  that 
such  cases  are  between  the  sovereign  and  subject,  and  that  the 
guaranty  of  a  jury  trial  does  not  apply  to  such  case  ;  but  that  it 
does  apply  to  every  case  of  litigation  between  man  and  man. 
(^Beekman  v.  S.  ^  S.  R.  R.  Co.y  3  Paige  45 ;  Livingston  v. 
MayoTj  etc.y  of  N.  York,  8  Wend.  85.) 
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3.  ^e  fact  that  any  person  may  lawMly  drive  lumber  down 

the  Carspn  River  has  no  bearing  in  this  case.     Every  man  has  a 

right  to  drive  his  team  along  the  public  highway ;  yet  if  he  drive 

his  team  so  carelessly  and  negligently  that  he  runs  it  against 

another's  carriage  and  breaks  it,  he  is  liable  in  damages.     The 

gist  of  this  action  is  not  that  defendants  drove  their  lumber  down 

Carson  River  and  so  injured  plaintiff;  but  that  they  so  negligently 

and  carelessly  drove  their  lumber  down  the  river,  that  jams  were 

formed,  the  banks  of  the  river  overflowed,  and  plaintiff's  land  and 

crops  injured. 

II. 

The  second  affirmative  defense  consists  of  an  allegation  that  the 
defendants  committed  the  acts  charged  (if  at  all)  Jointly  with 
others^  who  thus  should  have  been  joined  as  defendants,  but  were 
not. 

1.  This  would  have  been  good  as  a  plea^in  abatement  under  the 
old  practice,  or  as  a  demurrer  by  answer  under  our  code,  had  this 
been  an  ^action  ex  contractu;  but  it  is  an  action  ex  delicto: 
founded  upon  a  tort.  The  only  cause  of  action  stated  is  the  fault, 
the  wrong,  the  carelessness,  and  negligence  of  defendants ;  not 
any  breach  of  agreement..  (2  Bouv.  Law  Diet.  590,  word 
"Tort;"  lb.  669,  word  "  Wrong;"  1  Bouv.  Law  Diet.  694,  word 
"  Injury  ;"  1  Hilliard  on  Torts,  Chap  1,  Sec.  1.) 

2.  The  action  being  founded  upon  tortj  the  plaintiff  may  sue 
any  one,  or  any  number  of  the  joint  tort  feasors^  at  his  pleasure  ; 
just  as  a  man  who  is  assaulted  and  beaten  by  half  a  dozen  men, 
may  sue  any  one  or  more  of  them.  (1  Hilliard  on  Torts,  Chap. 
1,  Sec.  2 ;   Wies  and  Wife  v.  'Fanning ;  9  How.  Pr.  546.) 

III. 

Our  system  of  pleading  is  radically  different  from  that  at  common 
law,  inasmuch  as  all  defenses  of  whatever  nature  are  to  be  pleaded 
by  demurrer  or  answer.  (Practice  Act,  49  ;  Gardner  v.  Clark, 
21  N.  Y.  399  ;  Sweet  v.  Tuttle,  4.  Kern.  466 ;  Mayhew  v.  Bobin- 
ion,  10  How.  Pr.  162 ;  Bridge  v.  Payson,  5  Sandf.  210.) 

But  if  it  should  be  held  that  Section  38  of  the  Practice  Act,  as 
amended  in  1864,  (Statutes  of  1864,  74)  provides  for  "  a  plea  in 
36  ^ 
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bar,  or  abatement  to  the  action,"  separate  and  distinct  from  the 
answer,  which  is  also  named  as  one  of  the  defendant's  pleadings, 
even  then  the  defenses  specially  set  up  in  this  case  do  not  come 
within  its  purview  ;  for  they  are  included  in  and  form  part  of  the 
answer.  Neither  can,  under  these  circumstances,  be  called  a 
separate  pleading,  merely  because  called  a  ''  plea  in  abatement " 
by  the  pleader.  To  make  it  a  plea  in  abatement,  it  would  have  to 
be  pleaded  separately,  as  a  dilatory  plea.  By  pleading  to  the 
merits  ^'  in  bar  "  the  defendant  would,  as  always  at  common  law, 
be  held  to  waive  the  dilatory  plea.  These  two  defenses,  dilatory 
in  their  nature,  can  therefore  have  no  place  in  the  case,  except  as 
being  separate  defenses,  forming  part  of  the  answer ;  and  it  would 
necessarily  follow  that  all  the  defenses  in  the  answer  must  be  tried 
at  once,  and  not  the  dilatory  pleas  alone  as  in  this  case.  (2  Whit- 
taker's  Pr.  403 ;   Griffin  v.  Cranston,  5  Bosw.  658.) 

Robert  M.  Clarke,  for  Respondents. 

By  the  Court,  Lewis,  J. 

This  action  is  brought  to  recover  the  sum  of  nine  thousand 
dollars,  in  which  amount  the  plaintiif  alleges  he  has  been  damaged 
by  reason  of  the  careless  and  negligent  driving  of  logs,  lumber,  and 
wood  down  the  Carson  River,  by  the  defendants.  It  appears  from 
the  complaint  that  the  plaintiff  is  the  owner  of  a  farm  in  the  county 
of  Douglas,  through  which  the  river  flows ;  that  in  the  summer  of 
the  year  1867  the  defendants  were  engaged  in  driving  or  floating 
timber  and  wood  down  the  stream,  and  that  whilst  thus  engaged  it 
is  charged  that  they  "  so  carelessly  and  negligently  conducted  said 
business  of  floating  and  running  said  logs,  wood,  and  other  lumber 
down  the  said' river,  above,  below,  and  through  the  plaintifis  land," 
that  jams  were  formed  which  obstructed  the  flow  of  water,  occasioned 
it  to  rise  to  a  great  height,  so  that  the  plaintiff" 's  land  was  over- 
flowed, and  large  quantities  of  chips,  bark,  mud,  sand,  and  other 
^sediment  were  deposited  thereon,  whereby  the  land  was  greatly 
injured  and  depreciated  in  value.  It  is  also  alleged  that  in  con- 
sequence of  such  overflowing  the  plaintiS^'s  crops,  which  were  thetf 
growing,  were  entirely  destroyed. 

It  is  further  alleged  that  by  reason  of  such  careless  and  negligent 
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driving  of  such'  wood,  timber,  and  lumber,  ar  certain  channel  of  the 
river  was  filled  up,  so  that  the  water  which  flowed  through  it,  and 
which  had  been  used  by  the  plaintiff  for  the  purpose  of  irrigation, 
was  diverted  therefrom  entirely,  thereby  damaging  him  in  the  sum 
of  one  thousand  dollars. 

The  defendants  filed  an  answer  to  this  complaint  in  which,  before 
pleading  to  the  merits,  it  is  alleged :  ^^  That  the  plaintiff  ought  not 
to  further  prosecute  his  action  against  these  defendants,  because 
the  Carson  River  mentioned  in  the  complaint  is  a  stream  of  water 
within  the  State  of  Nevada,  and  the  defendants  are  and  were  at 
the  time  of  the  alleged  commission  of  the  grievances  complained  of 
fl  copartnership,  formed  for  the  purpose  of  running,  driving,  boom- 
ing and  rafting  logs,  lumber,  timber,  and  wood  in  the  said  stream, 
within  said  State,  under  an  Act  of  the  Legislature  of  Nevada, 
approved  March  3d,  a.d.  1866.  ^hat  under  and  by  virtue  of  the 
provisions  of  said  Act,  any  damage  done  to  the  plaintiff  by  reason 
of  floating  logs,  timber,  and  wood,  in  Carson  River,  should  be 
appraised  by  three  appraisers,  as  provided  by  the  law,  '  which 
damage  so  appraised  and  determined  is  by  said  Act  made  final  and 
binding  upon  the  parties ;  that  until  such  appraisement  no  action 
can  be  maintained  against  defendants.'  "  This  part  of  the  answer 
then  concludes  in  this  manner :  ^^  The  defendants  aver  that  the 
plaintiff  did  not  appoint  an  appraiser  under  said  Act  or  otherwise, 
and  that  no  appraisers  were  appointed  or  appraisement  made  under 
such  Act  or  otherwise,  and  this  the  defendants  aver  in  abatement 
of  said  action." 

The  second  defense  or  plea  is,  that  other  persons  who  are  named, 
in  the  answer  were  connected  with  the  defendants  in  the  doing  of 
the  acts  complained  of  by  plaintiff,  in  consequence  of  which  it  is 
claimed  the  action  should  abate,  or  should  not  proceed,  until  they 
are  made  defendant.  The  Court  below  went  into  a  trial  upon  the 
defenses  thus  set  up  in  the  answer,  and  deciding  in  favor  of  the 
defendants,  refused  to  try  the  cause  upon  the  merits,  but  dismissed' 
the  complaint,  and  rendered  judgment  against  the  plaintiff.  The 
first  of  these  defenses  would  more  properly  have  been  the  subject  of 
demurrer ;  the  second,  if  there  were  in  fact  a  defect  of  parties, 
would  properly  be  pleaded  in  the  answer,  for  where  the  defect  of 
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pajrties  does  not  appear  in  the  complaint  the  fact  may  be  pleaded 
in  the  answer.     (Practice  Act,  Sect.  44.) 

Without  saying  anything  as  to  the  rather  irregular  manner  in 
which  the  case  was  disposed  of  in  the  Court  below,  we  will  turn  at 
once  to  a  consideration  of  the  merits  of  the  ground  upon  which  the 
judgment  was  rendered. 

It  is  claimed  on  behalf  of  the  defendants  that  the  law  referred  to 
in  the  answer  authorized  the  doing  of  the  acts  by  them  which 
occasioned  the  damage  complained  of  by  the  plaintiff,  and  that  as 
the  law  itself  has  prescribed  the  manner  in  which  damage  in  such 
cases  shall  be  ascertained  and  recovered,  no  right  of  action  accrues 
until  such  remedy  is  first  sought.  The  assumption  that  this  action 
is  brought  to  recover  damage  for  an  act  authorized  by  law  was  the 
foundation  of  the  errors  committed  by  the  Court  below,  and  con- 
stitutes the  salient  point  in  the  |irgument  of  counsel  for  the  respond- 
ents. The  law  referred  to  in  the  answer,  after  having  authorized 
persons  complying  with  certain  requirements  to  run  and  drive  logs, 
timber,  lumber,  and  wood  on  any  of  the  streams  of  water  within 
the  State,  further  authorizes  them  ''to  make  and  construct  all 
proper  and  necessary  roUways,  booms,  piers,  and  other  construc- 
tions along  the  stream  of  water  for  running,  driving,  booming,  or 
securing  said  logs,  timber,  lumber,  and  wood,  provided  that  no'such 
roUway,  boom,  or  pier,  or  other  construction,  shall  interrupt  or 
hinder  the  free  use  and  navigation  upon  such  streams  or  waters ; 
and  provided  further^  that  nothing  contained  in  this  Act  shall 
authorize  any  corporation  formed  under  the  same  to  injure,  or  in 
.anywise  interfere  with  any  dams,  ditches,  or  flumes  that  are  con- 
structed, or  may  be  hereafter  constructed,  for  millmg  or  farming 
purposes;  provided^  that  all  dams  hereafter  constructed  shall, 
whenever  the  same  is  required  by  any  corporation  hereafter 
formed  under  this  Act,  provide  suitable  and  necessary  chutes 
and  aprons  for  the  purpose  of  passing  over ,  or  through  said 
dams,  logs,  or  other  timbers ;  and  provided  further^  that  the 
rights  of  those  owning  lands  upon  such  streams  and  rivers 
shall  not  be  interfered  with  or  infringed  upon.''  And  it  is  after- 
wards declared  in  the  same  section  that  ''Ally  damages  to  ranches, 
bridges,  dams,  or  other  property  on  any  river  or  stream,  by  the 
parties  using  the  same  in  floating  logs  or  timber  or  otherwise, 


SUPREME.  COURT  OF  NEVADA,  1868.         557 

Mandlebaam  v.  Raasell  and  Crow. 


shall  be  appraised  bj  three  appraisers ;  one  to  be  chosen  by  the 
party  injured,  one  by  the  superintendent  of  the  corporation  or 
other  party  complained  of,  the  other  by  the  two  so  chosen.  The 
decision  of  the  said  appraisers  shall  be  final  and  binding  on  both 
parties,  and  the  damage  so  determined  shall  be  promptly  paid ; 
and  if  the  damages  so  appraised  are  not  paid  within  one  month  after 
the  same  are  appraised,  then  the  party  liable  shall  be  liable  in 
double  the  amount  of  damages  so  appraised,  and  the  Court  shall 
^ve  judgment  in  case  of  suit  for  such  double  damages." 
.  Had  the  injury  complained  of  by  the  plaintiff  been  the  natural 
or  necessary  consequence  of  the  floating  of  timber  or  wood  down 
the  river,  and  not  the  result  of  carelessness  or  negligence  on  the 
part  of  the  defendants,  undoubtedly  the  remedy  prescribed  by  the 
statute  would  have  to  be  pursued.  The  remedy  prescribed  by  the 
law,  however,  is  simply  for  damages  necessarily  or  naturally  result* 
ing  from  the  exercise  of  the  right  given  to  the  defendants.  The 
law  does  not  sanction  or  authorize  a  careless  or  negligent  exercise 
of  the  privileges  conferred  by  it,  but  as  in  the  exercise  of  all  rights 
the  defendants  were  bound  to  empby  a  reasonable  degree  of  caution 
to  avoid  injury  to  others.  Every  act  of  the  defendants  which  was 
not  authorized  by  the  law  either  expressly  or  by  necessary  imp& 
cation,  and  which  resulted  in  injury  to  the  plaintiff's  property,  was 
as  much  a  trespass  as  if  there  had  been  no  statute  whatever  on  the 
subject.  It  must  be  admitted  that  the  injury  complained  of  would 
clearly  be  a  trespass  if  there  were  no  law  to  sanction  it ;  but  no 
authority  can  be  found  in  the  Act  referred  to  authorizing  the 
defendants  to  flood  the  plaintiff's  land  when  such  flooding  does  not 
naturally  or  necessarily  result  from  the  exercise  of  the  right  to  float 
timber  and  wood  in  the  stream.  When  such  overflowing  is  the 
natural  result  of  the  acts  expressly  authorized  by  the  law,  the  pre- 
sumption is  that  it  was  also  authorized  to  the  extent  that  it  could 
not  be  treated  as  a  trespass.  If,  however,  the  overflowing  of  the 
land  was  not  the  natural  or  necessary  consequence  of  the  running 
of  lumber  or  wood  in  the  river,  (which  is  the  only  right  expressly 
given  to  the  defendants)  but  is  the  result  of  wanton  carelessness, 
there  is  no  law  whatever  authorizing  it,  and  it  then  becomes  a  mere 
naked  trespass. 

Suppose,  for  example,  the  plaintiff's  land  was  deliberately  over- 
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flowed  from  mere  wantonness  by  the  defendants,  can  it  be  said  that 
they  would  not  be  amenable  to  an  action  of  trespass  ?  Certainly 
not,  for  it  will  not  be  contended  for  a  moment  that  the  law  author- 
ized any  such  act ;  but  does  it  give  him  any  more  protection  who 
does  the  same  thing  from  carelessness  or  negligence  ? 

It  will  be  observed  in  all  the  cases  referred  to  by  counsel  for 
respondents  that  the  damage  was  the  probable  or  necessary  result 
of  the  acts  authorized  by  the  law.  In  such  cases  trespass  could 
not  be  maintained,  because  it  is  presumed  that  the  law  sanctions 
the  immediate  act  occasioning  the  damage.  Not  so  here,  however. 
The  foundation  of  the  plaintiff's  action  is  the  negligence  of  the 
defendants  in  the  exercise  of  the  right  given  them  by  the  law. 
Without  establishing  such  negligence  and  carelessness  he  cannot 
recover,  whilst  if  he  brought  his  action  under  the  statute,  it  would 
not  be  necessary  for  him  to  prove  either.  The  simple  proving  of 
damage,  although  resulting  inevitably  from  the  acts  authorized, 
would  entitle  him  to  recover.  Had  the  complaint  not  charged 
negligence  and  carelessness  upon  the  defendants,  the  position  taken 
by  counsel  for  respondents  would  perhaps  be  correct.  As  it  is, 
however,  the  action  is  founded  upon  acts  unauthorized  by  the  law, 
and  therefore  constituting  a  trespass.  This  being  the  case,  the 
second  ground  taken  by  defendants  also  fails,  for  the  rule  of  law  is 
well  established  that  all  the  persons  engaged  in  a  trespass  need  not 
be  united  as  defendants.  The  plaintiff  has  the  option  to  proceed 
against  all  or  any  one,  where  trespass  is  of  a  character  capable  of 
being  committed  by  more  than  one.     (Chitty  on  Pleadings,  87.) 

It  is  intimated  that  that  portion  of  the  statute  prescribing  the* 
mode  of  recovering  damages,  if  an  exclusive  remedy,  is  unconstitu- 
tional because  it  deprives  the  injured  party  of  a  trial  by  jury. 
Without  discussing  this  question  at  length,  we  will  state  that  the 
constitutionality  of  the  Act  is  sustained  by  many  respectable 
authorities,  the  correctness  of  which  we  are  not  disposed  to  dispute 
upon  the  mere  suggestion  of  counsel  and  without  argument. 
(^Beekman  v.  Saratoga  and  Schenectady  R.  R,  Co,,  3  Paige  Ch.  R. 
45 ;  1  N.  H.  839 ;  11  Mass.  364 ;  Id.  465  ;  8  Ohio  State  Rep.  590.) 

The  judgment  below  is  reversed,  and  the  Court  directed  to 
proceed  with  the  trial  on  its  merits. 
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ACCOUNTS. 

1.  **  Mutual,  Open  and  Currsnt  Accounts."  A  **  mutual,  open  and  current  ac- 
count where  there  have  been  reciprocal  demands,"  within  the  meaning  of  Sec- 
tion 17  of  the  Statute  of  Limitations,  is  one  consisting  of  demands  upon  which 
each  party  respectively  might  maintain  an  action.     Warren  v.  Sweeney,  101 1 

2.  The  Same.  If  all  the  items  on  one  side  of  an  account  were  intended  by  the 
parties  as  payments  or  credits  on  account,  it  is  not  a  mutual,  open  and  current 
account  where  there  are  reciprocal  demands.     Warren  y.  Sweeney,  101. 

8.  Personal  Property  Delitsred  on  Account.  If  an  article  of  personal  property 
be  delivered  to  a  creditor,  with  an  understanding  between  him  and  the  debtor 
that  it  shall  apply  as  payment,  the  transaction  would  not  constitute  a  mutual 
account,  consisting  of  reciprocal  demands  between  them.  Otherwise,  if  deliv- 
ered without  such  understanding.     Warren  v.  Sweeney,  101. 

Interest  not  allowed  on  Open  Accounts — see  Interest. 

Bringing  in  other  Parties  to  Adjust  Accounts — see  Parties,  9. 

Accounting  between  Tenants  in  Common  of  a  Mill — see  Tenant  in  Com- 
mon, 2. 

ACKNOWLEDGMENT. 

Acknowledgment  of  Sheriff^s  Deed — see  Deeds,  1,  2. 

Acknowledgment  of  Deeds  made  prior  to  Statute  of  Conveyances — see 
Deeds,  S. 

ACTION. 

1.  If  NO  Plaintiff,  no  Action.  An  action  cannot  be  maintuned  in  a  name  as 
plaintiff,  which  is  neither  that  of  a  natural  person,  nor  of  such  an  artificial  per- 
son as  is  recognized  by  the  law  as  capable  of  suing.  A  proceeding  commenced 
in  such  a  name,  there  being  no  plaintiff,  is  not  an  action,  but  a  mere  nullity, 
and  may  be  dismissed  at  any  time.  Proprietor  of  Mexican  Mill  v.  YeUow 
Jaektt  Co.,  40. 

S.  Misjoinder  of  Causes  of  Action.  A  cause  of  action  on  an  official  bond  against 
the  principal  and  his  sureties  cannot  be  united  with  a  cause  of  action  for 
damages  against  the  principal  alone.  .  State  v.  Kruttachnitt,  1*78. 

3.  Judgment  for  Official  Delinquency.  A  judgment  for  damages  against  an 
officer  for  ofl^cial  delinquency,  which  remains  unsatisfied,  will  not  prevent  a 
subsequent  action  on  the  official  bond.     State  v.  Krutt^hnitt,  178. 

When  Cause  of  Action  accrues  against  Trustee — see  Trusts,  1,  2. 
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ADVERSE  CLAIM  TO  LAND. 

1.  Action  to  Determine  Adterse  Claim  to  Land.  In  an  action  to  determine  an 
adverse  claim  to  land  lying  on  both  sides  of  a  riyer,  defendant  asked  an  in- 
struction to  the  jury,  to  which  the  whole  case  was  submitted,  "  that  if  they 
found  from  the  evidence  that  plaintiff  had  shown  a  right  only  to  that  portion 
of  the  land  on  the  north  side  of  the  river,  he  was  not  entitled  to  recover  with 
respect  to  that  located  on  the  south  side,^^  which  instruction  was  refused :  Hdd, 
clearly  error.     Van  Vleet  v.  Olin^  95. 

2.  QcTERT.  Can  the  parties  in  an  action  to  determine  an  adverse  claim  to  land, 
under  Sec.  254  of  the  Practice  Act,  demand  a  jury  trial  as  a  matter  of  right  ? 
Van  Vleet  v.  0/m,  95. 

ADVERSE    PARTY. 

» 

Adverse  Party,  who  is — see  Practice  Act,  2. 

♦  AFFIDAVIT.     . 

1.  Afpidayit  of  Merits.  An  |iBdavit  of  merits,  which  merely  states  that  de- 
fendant has  a  good,  legal  and  meritorious  defense,  is  certainly  very  positive, 
but  not  very  satisfactory.     Howe  v.  Coldren^  171. 

2.  What  Affidavit  of  Merits  should  State.  An  affidavit  of  merits  which  shows 
that  affiant  has  fully  ai^d  fairly  stated  the' facts  of  the  case  to  his  counsel,  and 
that  such  counsel  has  advised  him  that  he  has  a  good,  legal  and  meritorious 
defense,  will  ordinarily  be  sufficient,  without  setting  forth  the  facts  constituting 
the  defense.    Howe  v.  Coldren,  171. 

•8.  Affidavit  of  Merits  bt  Attorney.  An  affidavit  of  merits  by  the  attorney  in  a 
cause,  stating  that  in  his  opinion  his  client  has  a  meritorious  defense,  will  ordi- 
narily be  .sufficient,  if  it  appear  that  the  attorney  is  familiar  with  the  facts  of 
the  case.    Howe  v.  Coldren,  171. 

Affidavit  to  Change  Venue — See  Change  of  Venue,  2. 

Sufficiency  of  Affidavit — see  Change  of  Venue,  4. 

Affidavit  for  New  Trial  in  Criminal  Case — see  Criminal  Law,  1. 

C0NTINU4NCE'  without  AFFIDAVIT — BCC  CRIMINAL   LaW,  6. 

AGENCY. 

1.  Authority  of  Agent.  No  one  can  be  held  nipon  a  contract  executed  by 
another  as  agent,  until  it  is  satisfactorily  shown  that  he  possessed  the  authority 

-     to  act  for  the  principal  in  that  particular  character  of  transaction.     Rankin  v. 
New  England  and  Nevada  Co.,  78. 

2.  Evidence  of  Agency.  The  mere  fact  that  a  person  has  held  himself  out  as  the 
agent  of  another  and  transacts  business  in  his  name,  is  no  evidence  of  his 
agency,  unless  it  be  further  shown  that  he  does  so  with  the  knowledge  of  the 
principal.     Hankin  v.  New  England,and  Nevada  Co.^  78. 

3.  Extent  of  Agents^  Power.  The  full  power  of  a  foreman  to  employ  workmen 
for  tHe  construction  of  a  mill  and  pay^  them  for  their  service^,  does  not  indude 
or  imply  the  power  to  purchase  lumber  or  enter  into  contracts  respecting  it . 
Banldn  v.  New  England  and  Nevada  Co.^  78. 
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4.  Ratification  ov  Act  of  Unauthorizkd  Agent.  Where  materials  furnished 
under  a  contract  with  an  unauthorized  agent  are  used  in  the  construction  of 
a  building,  it  must-  be  shown  that  the  owner  of  the  building  was  cognizant  of 
the  transaction,  before  he  can  be  held  to  have  ratified  the  agcnt^s  act  by  the 
use  of  the  materials.     Rankin  v.  New  England  and  Nevada  Co.j  78. 

Contract  by  Aoknt  in  his  own  Namk — see  Contracts,  8. 

Share  op  Profits  as  Compensation  of  "Partnership  Agent — see  Partner- 

« 

SHIP,  4. 

•    ALTERATION. 

Alterations  and  Erasures.  No  one  can  *be  deprived  of  the  benefit  of  a  deed, 
instrument,  contract,  or  written  evidence,  on  account  of  an  alteration  or  eras- 
ure, provided  it  appear  that  such  erasure  or  alteration  was  made  without  the 
knowledge  or  consent  of  the  party  wishing  to  use  the  same,  and  it  can  be  as- 
certained by  any  legal  method  of  arriving  at  the  knowledge  of  that  fact  how 
the  instrument  originally  read.     State  v.  Maiihattan  Company^  318. 

Assessment  Roll  cannot  be  altered  after  being  turned  over — see  Assess- 
ment, 2. 

AMENDMENTS. 

1.  Amendment  of  Complaint.  That  an  amendment  of  a  complaint  will  deprive 
the  defendant  of  his  right  to  plead  the  statute  of  limitations  is  no  reason  why 
such  amendment  should  be  refused.  Tucker  v.  Mayor ^  etc.^of  Virginia  City^ 
20. 

2.  If  no  Plaintiff,  no  Amendment.  A  proceeding  in  a  name,  as  plaintiff,  of 
neither  a  natural  nor  artificial  person,  is  so  vitally  defective  as  to  be  beyond 
the  reach  of  an  amendment ;  there  being  no  plaintiff,  there  is  no  action  and 
nothing  to  amend.     Proprietors  of  Mexican  Mill  v.  Yellow  Jacket  Co.^  40. 

8.  Amendment  Reducing  Claim  to  Damages.  In  a  suit  for  damages  for  unlaw- 
ful seizure  and  conversion  of  personal  property,  defendant  cannot  be  preju- 
diced by  an  amendment  which  merely  reduces  the  amount  of  damages  claimed. 
It  is  no  error  to  allow  such  an  amendment  just  before  trial.  Carhjon  v.  Lan- 
nan; 166. 

Amendments  liberally  allowed — see  Practice  Act,  1. 

APPEALS. 

1.  Who  may  Appeal.  If  a  person  is  a  party  to  a  record  he  may  appeal,  and  if  he 
can  show  that  the  judgment  is  erroneous  he  will  .be  entitled  to  a  reversal, 
unless  it  appear  affirmatively  that  the  error  cannot  injuriously  affect  his  in-i 
terest.      Virgin  v.  Brvhaker^  81. 

2.  The  Same.  If  a  judgment  imposes  costs  upon  a  person,  he  is  entitled  to  a 
hearing  on  appeal  from  it.      Virgin  v.  BmbaJceVy  81. 

8.  What  Transcript  on  Appeal  must  Show.  On  appeal  from  an  order  grant- 
ing a  new  trial  in  a  criminal  case,  where  a  reversal  is  urged  on  the  ground 
that  there  was  Jio  statement  or  bill  of  exceptions  in  the  court  below,  the  tran- 
script must  show  affirmatively  that  there  was  no  such  statement  or  bill  of 
exceptions.     StcUe  v.  Stanley^  71. 
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4.  Appeal — Conflicting  Etipenck.  Ordinarily,  the  Supreme  Court  will  not  in- 
terfere with  the  verdict  of  a  jury  on  the  ground  of  insufficiency  of  evidence, 
where  the  evidence  is  conflicting.     Carlyon  v.  Lawnan^  156. 

6.  Appeal  from  Order  Openinq  Default.  The  Supreme  Court  will  not  reverse 
an  order  setting  aside  a  default,  except  in  an  extreme  case.     Howe  v.  Cold- 

retij  171. 

« 

6.  Appeal  from   Order  Refusinq  to  Change  Venue.    Under  Section  of 

the  Practice  Act,  tfn  appeal  is  authorized  from  an  order  refusing  to  change 
the  place  of  trial.     Table  Mountain  Co.  v.  WaSer^s  Defeat  Co.^  218. 

7.  Damages  for  Unreasonable  Appeals.  In  cases  of  appeals  from  orders  refus- 
ing to  change  the  place  of  trial,  damages  for  delay  will  be  imposed,  unless 
reasonable  ground  for  appeal  is  shown.  Table  Mountain  Co.  v.  Waller's  De- 
feat Co.,  218. 

8.  Erroneous  Judgment  Affirmed  where  Injured  Party  not  Complaikino. 
Where  there  was  a  controversy  respecting  title  to  certain  real  estate  between 
Smith,  Martin,  and  Burwell,  and  the  judgment  of  the  court  below  was  in  favor 
of  Martin,  from  which  only  Smith  appealed ;  and  it  appeared  on  appeal  that 
as  to  a  portion  of  the  land  Smith  had  a  better  right  than  Martin,  but  not  so 
good  a  right  as  Burwell :  Held,  that  the  judgment  should  be  affirmed.  Matter 
of  Smith  and  others.  Claimants,  264. 

9.  Damages  on  Appeal  for  Delay.  Where  an  appeal,  devoid  of  merit,  ap- 
pears to  have  been  made,  for  delay,  damages  in  addition  to  costs  will  be  im- 
posed.    Kereheval  v.  McKenney,  294. 

• 

10.  Conflict  of  Evidence.  A  verdict  will  not  be  set  aside  by  an  appellate 
court  on  the  ground  of  insufficiency  of  evidence,  where  there  is  some  evidence 
to  support  it,  unless  there  be  such  a  decided  preponderance  of  evidence  against 
it  as  to  create  a  conviction  that  it  was  the  result  of  mistake  or  misconduct  on 
the  part  of  the  jury.     Q^int  and  Hardy  v.  Ophir  S.  M.  Company,  804. 

11.  Error  to  Justify  Reversal  must  be  Material.  A  judgment  will  not  be 
reversed  on  account  of  error  in  the  proceedings,  unless  such  error  be  material 
or  calculated  to  mislead  the  jury  or  produce  an  erroneous  result  Quint  and 
Hardy  v.  Ophir  8.  M.  Co.,  804. 

12.  Mere  Objections  op  Counsel  in  Transcript  not  Proof  of  Facts.  On  appeal 
from  a  judgment  for  delinquent  taxes,  it  was  objected  that  the  delinquent  list 
was  not  properly  certified  by  the  Auditor ;  but  the  list  itself  was  not  made  a 
part  of  thd  record,  and  all  that  the  transcript  showed  in  relation  to  it  was,  that 
in  the  court  below  counsel  "  objected  to  the  list,  because  of  its  not  being  prop- 
erly authenticated,  in  that  no  certificate  is  contained  therein  or  attached  there- 
to :''  Held,  that  there  was  nothing  to  show  a  want  or  defect  of  certificate,  and 
that  the  objection  was  of  no  avail  in  the  appellate  court.  State  v.  Manhattan 
Company,  818. 

18.  Conflict  op  Evidence.  Neither  the  findings  of  fact  by  a  judge  nor  the 
verdict  of  a  jury  will  be  disturbed  on  the  ground  of  insufficiency  of  testimony, 
in  case  of  a  conflict  of  testimony,  unless  the  preponderance  of  evidence  against 
it  be  great  and  decided.     Reed  v.  Jieed,  895. 
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14.  Mannkr  (IF  Carrtino  up  allxgxd  Errors  on  Appeal.  Alleged  errors  in  a 
charge  or  instruction  can  only  be  brought  to  the  attention  of  the  Supreme 
Court  in  one  of  three  ways :  either  by  being  embodied  in  a  bill  of  exceptions, 
or  in  a  settled  statement,  or  endorsed  by  the  judge  as  provided  by  Section  426 
of  the  Practice  Act ;  and  unless  presented  in  one  of  these  ways,  the  Suprem*e 
Court  will  not  notice  then).     State  v.  Darling^  4 IS. 

15.  Appellant  Must  Show  Error  Affirmatitkly.  An  appellant,  to  entitle  himself 
to  a  rerersal  of  the  order  or  judgment  complained  of;  must  make  such  an 
affirmative  showing  as  will  negative  at  least  the  probability  of  the  correctness 
of  such  order  *ot  judgment.  Lculy  Bryan  O.  and  8.  M.  Company  v.  Lady 
Bryan  M.  Company^  414. 

16.  No  Appeal  from  Order  Sustaining  a  Demurrer.  An  appeal  does  not  lie  from 
the  action  of  a  district  court  in  simply  sustaimng  a  demurrer ;  there  must  be  a 
final  judgment  in  such  case  before  an  appeal  can  be  taken.  Keyaer  v.  Tay- 
lor^ 485. 

17.  Dismissal  of  Appeal.  Where  the  record  on  appeal  discloses  simply  the 
sustaining  of  a  demurrer,  without  showing  a  judgment,  the  appeal  will  be 
dismissed.     Keyser  v.  Taylor,  485. 

18.  Failure  of  Transcript  to  Show  Disposition  of  Motion  for  New  Trial. 
Where  a  transcript  on  appeal  does  not  show  that  the  motion  for  a  new  trial 
was  ever  submitted  to,  or  passed  upon  by,  the  court  below,  the  judgment  roll 
only  will  be  looked  into;  'and  if  no  error  appears  in  it,  the  judgment  will  be 
affirmed.     Neil  v.  Daniel^  486. 

1 9.  Correction  of  Errors  Appearing  in  Judgment  Roll.  Where  a  judgment  on  an. 
open  account  included  interest  thereon,  (which  the  statute,  in  the  absence  of  a 
special  agreement,  does  not  allow)  and  the  error  appeared  in  the  judgment  roll : 
Hdd,  that  it  could  be  corrected  in  the  Supreme  Court  by  a  modification  of  the 
judgment,  although  not  called  to  the  attention  of,  nor  excepted  to  in,  the  lower 
court.     Flannery  v.  Andenon,  487. 

20.  Non-Appellate  Order.  An  order  refusing  to  transfer  a  cause  from  a  State 
district  court  to  a  United  States  court  is  not  one  of  the  orders  contemplated  by 
Section  285  of  the  Practice  Act,  and  no  direct  appeal  lies  therefrom.  State  ez 
rd.  Combination  Company  v.  Curler,  445. 

21.  Order  Refusing  Transfer  of  Cause  to  United  States  Court — How  Re- 
viewed. If  a  motion  to  transfer  a  cause  from  a  State  district  court  to  a  United 
States  court  is  refused,  the  proper  remedy  is  by  appeal  from  the  final  judgment, 
accompanied  with  a  proper  statement  or  bill  of  exceptions ;  and  as  such  appeal 
will  furnish  a  plain,  speedy,  and  adequate  remedy,  the  writ  of  mandamm  will 
not  lie.     State  ex  ret.  Combination  Company  v.  Curler,  445. 

22.  Setting  Aside  Verdict  for  want  of  Evidence.  The  verdict  of  a  jury  should 
not  be  vacated  by  an  appellate  court  on  the  ground  of  insufficiency  of  evi- 
dence if  there  is  any  evidence  to  support  it ;  but  if  there  be  no  substantial  evi- 
dence upon  the  side  of  the  verdict,  it  ns  the  undoubted  duty  of  the  appellate 
court  to  set  it  aside.     Ophir  Company  v.  Carpenter,  584. 

Certificate  of  Clerk  as  Evidence  on  Appeal — ^see  Clerk,  1,  2. 
Costs  on  Correcting  Errors  in  Judgment  Roll — ^see  Costs. 
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Strieiko  out  unauthorized  FruE  on  Appeal — see  Criminal  Law,  10. 

Wrong  Reason  does  not  vitiate  Correct  Judgscent — see  Judgment,  6. 

Disposal  of  Cases  beneath  Supreme  Court  Jurisdiction — see  Jurisdiction,  1. 

DiSMissAi.  of  Appeal  from  Justice's  Court — see  Mandamus,  2. 

No  Reversal  without  Irregularity  or  Error— see  New  Trials,  3. 

A  Party  without  Rights  cannot  complain  of  Error — ^see  Parties,  6. 

Modification  of  Judgment  on  Appeal — see  Practice,  2. 

No  Relief  on  Appeal  to  Person  not  asking  it — see  Practice,  6. 

Presumptions  in  favor  of  Court  below — see  Presumptions,  1,  2,  S,  7. 

Stipulation  to  Waive  Technical  Errors  on  Appeal — see  Stipulation. 

APPRAISEMENT. 
Appraisement  of  Da.mages  by  Rafting  Timber — see  Construction/! 3,  14. 

ASSAULTS. 

Evidence  of  Provocation.  In  a  prosecution  for  assault  with  a  deadly  weapon 
with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury,  acts  occurring 
a  day  or  two  prior  to  the  assault  and  known  to  defendant  cannot  of  themselves 
alone  be  shown  as  evidence  of  a  provocation  for  the  assault.  State  v.  Lawry^ 
16L 

Slight  Assault  no  excuse  for  Homicide — see  Provocation,  2. 

ASSIGNMENT. 
Substitution  of  Assignee  as  Plaintiff — see  Parties,  1. 
Recital  of  Assignment  in  Sheriff^s  Dstb  as  Evidence — see  Sheriff,  2. 

ASSESSOR. 

1.  Assessors  must  Receive  Sworn  Statements,  but  are  not  Bound  by  Them.  It 
is  the  duty  of  an  assessor  to  receive  sworn  statements  of  the  value  of  prop- 
erty listed  for  taxation  as  the  owners  make  them,  without  dictation  as  to  what 
values  should  be  inserted ;  but  he  is  not  bound  by  such  valuation,  and  if  he  thinks 
it  too  low,  it  is  his  duty  to  raise  it.     State  v.  Wright^  261. 

2.  Assessment  Roll  in  Hands  of  Collector  cannot  be  Altered.  Neither  an  as- 
sessor iior  a  district  attorney  can  alter  an  assessment  roll  after  the  same  has 
been  turned  over  to  the  collector  of  taxes ;  and  if  they  do  so  they  act  not  as 
agents  of  the  State,  but  as  mere  strangers.  Stale  v.  Manhattan  Company^ 
818. 

Assessments  on  Proceeds  of  Mines,  how  to  be  made — see  Mines,  3. 

Assessors  not  bound  by  Sworn  Statements — ^see  Taxes,  6,  17. 

Powers  of  Assessor  as  to  making  Assessment — 6ee  Tajies,  9,  10,  14. 

Certificate  of  Assessor  to  Assessment  Roll — see  Taxes,  16. 

ATTACHMENT. 
Attachment  or  Interest  of  Tenant  in  Common  of  Chattels — sed  Sheriit,  S. 
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ATTORNEY. 

1.  Contingent  Gounssl  Fees,  when  Scit  Compromised.  An  instruction  in  a 
suit  on  a  quantum  meftUi  to  recover  counsel  fees  that,  "  if  plaintiffs*  fee  was  to 
be  contingent  on  success,  and  defendant  settled  the  suit  without  plaintiffs*  con- 
sent, plaintiffs  could  recover  what  their  ser\'ices  were  worth,"  does  not  incor- 
rectly state  the  law.     Quint  and  Hardy  v.  Ophir  8.  M.  Company,  304. 

2.  Counsel  Fees,  Traveling  Expenses  and  Time  Lost.  An  instruction  to  the 
jury  in  a  suit  to  recover  counsel  fees  that,  "  if  plaintiffs  were  employed  by  de- 
fendant to  come  from  San  Francisco  to  Virginia  City,  or  from  San  Francisco  to 
Aurora,  and  there  was  no  special  agreement  as  to  the  amount  to  be  paid,  they 
can  only  recover  the  value  of  the  services  rendered  at  the  place  where  they 
were  rendered,  with  the  addition  of  reasonable  traveling  expenses ;  and  if  the 
traveling  expenses  were  paid  by  defendant,  then  they  cannot  be  recovered  by 
plaintiffs : "  Held,  clearly  erroneous,  and  properly  refused.  QuifU  and  Hardy 
V.  Ophir  8.  M.  Company,  304. 

3.  Counsel  Fees — what  to  be  taken  into  Account.  To  ascertain  what  may 
be  a  reasonable  compensation  for  services  rendered  by  an  attorney,  the  amount 
involved,  and  the  charapter  of  the  business  transacted  by  him  must  be  taken 
into  account,  and  the  time  employed ;  not  the  time  immediately  devoted  to  the 
business  alone,  but  the  time  which  he  must  lose  from  other  business  in  at- 
tending to  it.     Quint  and  Hardy  v.  Ophir  8.  M.  Company,  804. 

Attorney,  Affidavit  of  Merits  by — see  Affidatit,  3. 

AUDITOR. 

1.  Authority  of  Auditor  as  to  Assessment  Roll.  The  clause  in  Section  107  of 
the  revenue  act  of  1865,  requiring  thq  auditor  to  ascertain  that  the  assessments 
on  the  assessment  roll  comply  with  the  sworn  statements,  etc.,  must  be  read  in 
connection  with  Section  101  and  other  parts  of  the  act,  and  does  not  author- 

'ize  him  to  alter  the  assessments'  so  as  to  make  them  conform  to  the  sworn 
statements ;  its  object  was  merely  for  the  detection  of  errors  in  calculation 
and  clerical  mistakes  in  transferring  the  result  of  statements  accepted  as  cor- 
rect to  the  assessment  roll.     State  v.  Kmttschnitt,  178. 

2.  Auditor  Not  Liable  for  Acts  of  Board  of  Equalization.  Where  a  county 
board  of  equalization  illegally  reduced  the  assessments  for  revenue  purposes 
on  the  proceeds  of  mines,  and  the  county  auditor  extended  on  the  assessment 
roll  the  assessments  so  reduced :  Held,  that  he  and  his  sureties  were  not  liable 
as  for  a  breach  of  his  official  duty.     8tate  v.  Fisli,  216. 

8.  Suit  against  Auditor.  A  suit  against  a  county  auditor,  on  his  official  bond, 
is  not  the  way  to  remedy  wrongful  acts  of  the  county  board  of  equalization 
in  illegally  reducing  assessments  for  taxes.     8taie  v.  Fish,  216. 

Auditor's  Duties  as  to  Assessment  Roll — see  Taxes,  8. 

BANKS. 
Taxation  of  National  Banks — ^see  Taxes,  24,  25,  26,  27. 
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BOARD  OF  EQUALIZATION. 

Rkmedt  pob  Excxssitb  Valuation  bt  Assessors.  If  an  owner  is  dissatisfied 
with  the  valuation  placed  upon  property  by  the  assessor,  his  remedy  is  by  an 
application  for  reduction  to  the  Board  of  Equalization.     State  v.  Wright^  251. 

Auditor  not  liable  for  acts  of  Board  on  Equalization — see  Auditor,  2. 

Failure  to  appear  before  Board  of  Equalization — see  Taxes,  9. 

No  Equalization  necessary  where  no  Injustice  complained  of — see  Taxes,  13. 

Notices  of  Meeting  of  Board  of  Equalization — see  Taxes,  15. 

BONDS. 

Bonds,  Official,  Suits  on — see  Action,  2,  3. 

Auditor  not  liable  on  his  Bond  for  wrongful  Acts  of  Board  of  Equaliza- 
tion— see  Auditor,  2. 

Actions  on  Guardian  Bonds — see  Guardians,  1,  2,  8. 

CASES  APPROVED. 

1.  Sanket  v.  No  yes,  1  Nev.  68,  Approved  as  to  possession  of  public  land  re- 
quired to  maintain  ejectment.     Stainingtr  v.  Andrews^  69. 

2.  Gavanouoh  v.  Wright,  2  Nev.  166,  as  to  the  propriety  of  mandamus  to  com- 
pel an  inferior  court  to  proceed  with  a  trial,  cited  with  approvaf.  State  ez  rel. 
Treadvoay  v.  Wright^  119. 

8.  Maynard  v.  Johnson,  2  Nev.  16,  to  the  eifect,  that  under  the  Act  of  Congress 
of  June  80,  1864,  (previous  to  the  amendment  of  March  8,  1866)  the  omission 
to  stamp  a  promissory  note  when  executed,  even  though  such  omission  was 
without  fraudulent  intent,  rendered  it  invalid,  approved.  Wayman  v.  Torreg- 
son^  124. 

4.  'The  State  v.  Millain,  8  Nev.  409,  as  to  sufficiency  of  indictment,  approved. 
Slate  V.  Anderion^  266.  • 

6.  The  State  v.  Estabrook,  3  Nev.  173,  as  to  constitutionality  of  revenue  law 
imposing  quarterly  taxes  upon  proceeds  of  mines,  approved.  State  v.  Manhat- 
tan Company^  318. 

6.  Mayor,  etc.,  of  City  of  Virginia  v.  Chollar-Potosi  Company,  8  Net:  86,  and 
State  v.  Kruttschnitt,  4  Nev.,  as  to  constitutionality  of  Act  of  April  2d,  1867, 
imposing  quarterly  tai  upon  proceeds  of  mines,  approved.  State  v.  Manhattan 
Company,  818. 

7.  Eillip  v.  Empire  Mill  Company,  2  Nev.  84,  as  to  the  necessity  of  both  notice 
and  statement  on  motion  for  new  trial  within  due  time,  to  continue  jurisdic- 
tion in  the  court  beyond  the  term,  approved.  StcUe  v.  First  National  Bank, 
868. 

8.  KiDD  V.  Four  Twenty  Mining  Company,  3  Nev.  881,  as  to  the  correction 
of  errors  appearing  in  the  judgment  roll  by  the  Supreme  Court,  without  excep> 
tion  in  the  court  below,  approved.     Flannery  v.  Anderson,  437. 

9. '  Howe  v.  Coldren,  ante,  p.  171,  so  far  as  the  Supreme  Court  refused  to  interfere 
with  the  order  of  the  court  below  in  setting  aside  the  default  in  that  case,  was 
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correctly  decided;  but  the  opinion  contains  many  dieia  on  the  subject  of 
defaults  which  are  not  applicable  to  the  facts  involved  therein,  and  are  there- 
fore not  authority.    Harper  v.  MaUory^  447. 

10.  Perkins  v.  Barnes,  8  Net.  667,  Approted,  to  the  effect  that  a  plaintiiT  in  an 
action  for  the  recovery  of  personal  property  makes  out  his  case  when  he  shows 
his  right  of  possession  and  an  unlawful  detention ;  and  that  a  demand  need 
never  be  proved  in  such  cases  except  to  show  the  detention  to  be  wrongful, 
and  that  when  such  fact  can  be  proved  in  any  other  way,  no  demand  need  be 
shown.     Whitman  O.  and  S.  M.  Co.  v.  7ViW«,  494. 

CASE  OVERRULED. 

Millikrn  v.  Sloat,  1  Nev.  685,  as  to  specific  contract  law  being  in  conflict 
with  the  legal  tender  law  of  Congress,  overruled.    Linn  v.  Afinor^  462. 

CERTIFICATE.  . 
Certificate  of  Clerk  to  Transcript  as  Evidence — see  Clerk,  1,  2. 
Certificate  of  Assessor  to  Absessment  Roll — see  Taxes,  16. 

CHALLENGE. 
Peremptory  Challenge  after  Juror  Sworn — see  Jury,  2. 
Waiter  of  Objections  by  Failure  to  Challenge — see  Jury,  5. 

CHANGE  OF  VENUE. 

1.  Showing  for  Change  of  Venue.  The  mere  facts  that  a  criminal  charge  has 
been  pending  a  long  time  and  been  generally  talked  about  and  discussed 
throughout  the  county,  and  that  a  number  of  rich  and  influential  persons  in 
the  county  have  interested  themselves  in  procuring  a  conviction,  do  not  suffi- 
ciently show  that  a  fair  and  impartial  trial  cannot  be  had ;  and  the  refusal  of 
a  change  of  venue  under  such  circumstaiKes  is  not  error.     State  v.  iMwry^  161 . 

2.  Affidavit  to  Change  Venue.  An  affidavit  to  change  the  place  of  trial,  on  the 
ground  of  interest  of  the  Judge,  which  merely  states  the  belief  of  affiant, 
without  stating  any  of  the  facts  on  which  such  belief  is  founded,  or  any  per- 
son irom  whom  he  may  have  learned  any  fact  regarding  the  matter,  is  too  loose 
and  uncertain,  and  is  not  sufficient  Table  Mountain  Co.  v.  Waller'*^  Defeat 
Co.,  218. 

8.  Change  of  Venue  Denied  on  Personal  Knowledge  of  Judge.  Where  a  mo- 
tion to  change  the  place  of  trial  was  made  on  the  ground  that  the  Judge  was 
interested,  and  the  only  proof  was  that  he  had  said  he  was  interested  a  year 
before  the  suit  was  instituted,  and  it  appeared  that  he  denied  the  motion  on 
the  ground  of  his  own  knowledge  that  he  was  not  interested,  the  Supreme 
Court  refused  to  disturb  the  order  denying  the  change.  Table  Mountain  Co. 
V.  WaUer'8  Defeat  Co.,  218. 

4.  Affidavit  for  Change  of  Venue.  An  affidavit  for  change  of  venue  that 
affiant  *'  verily  believes,  and  so  says,  that  the  convenience  of  witnesses  and  the 
ends  of  justice  would  be  promoted  by  the  change  of  the  place  of  trial,"  etc., 
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States  mere  conclusions,  and  not  facts,  and  is  clearly  insufficient.  Kercheval  r. 
McKenney,  294. 

Appeal  irom  Or0er  Refdsino  Chanox  op  Ykkuk — see  Appeals,  6. 

CHARGE. 

1.  AifBiouovs  Instructions.  It  is  no  error  to  refuse  an  ambiguous  instruction, 
calculated  to  mislead,  and  particularly  when  the  court  has  already  given  one 
on  the  same  point  "which  was  clear,  explicit,  and  not  open  to  objection.  State 
Y„Ander8on^  265. 

2.  •    Instructions  on  Points  Already  Charged.    Though  it  might  in  many  cases 

in  murder  trials  be  just  and  humane  in  courts  to  point  out  defects  existing  in 
instructions  asked  by  defendant  and  allow  them  to  be  corrected ;  yet  when  it 
is  sought  to  get  instructions  on  points  upon  which  the  court  has  already  in- 
structed the  jury,  it  will,  be  justified  in  refusing  every  one  which  is  not  techni- 
cally correct.     State  y.  Anderaoriy  266. 

8.  Constitutional  Provision  as  to  Charging  Juries.  The  constitutional  pro- 
•  vision  that  "judges  shall  not  charge  juries  in  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the  law,"  was  intended  to  prevent  judges 
from  charging  that  facts  testified  to  are  or  are  not  established ;  but  was  not 
intended  to  prevent,  and  does  not  prevent,  them  from  charging  what  would  be 
the  legal  efiect  of  facts  if  found  to  be  established.     State  v.  Anderwriy  265. 

4.  Instruction  on  Abstract  Points  of  Law.  An  instruction  to  the  jury  upon 
the  law  governing  a  state  of  facts  not  developed  in  the  evidence,  is  not  an  error 
authorizing  a  new  trial,  unless  it  is  probable  such  instruction  resulted  prejudi- 
cially to  the  party  complaining  of  it.     Quint  and  Hardy  v.  Ophif  8.  M.  Co.  304. 

Charge  and  Instructions  in  Criminal  Cases  Deemed  Excepted  to  —  see 
Criminal  Law,  2. 

Instructions  in  Equity  Cases — ^sce  Equity,  1. 


€LERK. 

1.  Certificate  or  Clkrk  to  Transcript.  The  certificate  of  the  clerk  to  a  tran- 
script on  appeal,  that  no  statement  or  bill  of  exceptions  on  a  motion  for  a  new 
trial  had  been  filed  in  his  office,  is  not  sufficient  evidence  that  none  was  pre- 
sented to  the  court  below  to  authorize  a  reversal  on  that  ground  of, an  order 
granting  a  new  trial.     Side  v.  Statdey^  71. 

2.  The  Same.  There  is  no  law  authorizing  the  review  of  the  action  of  a  lower 
court  upon  the  simple  certificate  of  the  clerk  as  to  how  or  upon  what  evidence 
it  acted.     State  v.  Stanley^  71.  • 

COMPLAINT. 
(See  Pleadings.) 

CONSIDERATION. 

Professional    Services    as    a  Consideration.      The  rendition  of   professional 
services  is.  as  sufficient  a  consideration  to  create  a  trust  in  favor  of  the  person 
rendering  them  as  the  payment  of  money  would  be.     WfiUe  v.  Sheldon^  280. 
Suit  on  Original  Consideration  of  Void  Note — see  Pleading,  4. 
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CONSTITUTION. 

COKSTITCTIONAL   COXSTRUCTIOS — SCC  CONBTRDCTION. 

CONSTRUCTION. 

1 .  Construction  of  Statutes.  In  the  interpretation  of  .any  phrase,  section  or 
sentencp  of  a  statute,  the  first  thing  to  be  ascertained  is  the  ultimate  and  gen- 
eral purpose  of  the  Legislature  in  the  enactment  of  the  law ;  and  when  that  is 
known  or  ascertained,  every  sentence  and  section  of  the  entire  Act  should  be 
interpreted  with  reference  to- such  general  object  and  with  a  view  to  giving  it 
full  and  complete  effect,  extending  it  to  all  its  logical  and  legitimate  results. 
Honey  T.  Buckland,  45. 

2.  The  Same.  In  the  construction  of  a  statute,  the  whole  Act  being  taken  to- 
gether and  the  general  object  apparent,  any  fugitive  expression  or  any  sentence 
which  it  is  impossible  so  to  interpret  as  to  make  it  accord  with  and  further 
such  general  object  must  be  ignored  entirely.     Roney  v.  Buckiand,  46. 

8.  Taking  Effect  op  Lien  Law.  Where  a  lien  law  was  intended  to  apply  only 
to  labor  thereafter  done :  Held,  that  the  first  dav's  labor  for  which  a  lien  could 
attach  was  not  the  day  of  the  passage  of  the  statute,  but  the  day  after.  Hunter 
V.  Savage  Consolidated  Co.^  168. 

4.  CoxsTiTiTTioxAL  AND  STATUTORY  CONSTRUCTION.  Whenever  the  interpretation  of 
a  statute  or  a  constitution  in  a  certain  way  will  result  in  manifest  injustice, 
courts  will  always  scrutinize  the  statute  or  constitution  closely,  to  see  if  it  will 
not  admit  of  some  other  interpretation.     State  v.  Kimttschnitty  178. 

6.  Thi  Supreme  Court  cannot  enact  a  Statute.  The  Supreme  Court  may  hold  a 
statute  or  part  of  a  statute  null  and  of  no  effect,  but  it  cannot  repeal  it  and 
enact  anotlier  in  its  place.     State  ex  rel.  Wall  v.  Bla^el^  241. 

6.  Interpretation  of  Statutf.s.  A  statute  cannot  be  interpreted  to  mean  what 
it  does  not  express,  and  what  it  is  evident  it  was  not  intended  to  express. 
State  €z  rd.  Wall  v.  Blasdel,  241. 

1.  Use  of  Proceeds  of  School  Lands.  Section  3  of  Article  IX  of  the  Constitu- 
tion prohibits  the  Legisslature  from  using  the  funds  arising  from  the  sale  of  the 
public  lands,  which  were  granted  for  educational  purposes,  for  any  other  branch 
of  State  expenditure  except  that  immediately  connected  with  the  educational 
system ;  but  it  does  not  prohibit  the  use  of  a  part  of  the  trust  estate  for  the 
purpose  of  making  the  rest  available.     State  ex  rcl.  Grceubaum  v.  Bhoadex,  812. 

8.  Construction  of  Revenue  Act  of  April  2d,  1867.  The  Revenue  Act  of  April 
2d,  1867,  (Statutes  of  1867, 168)  provided  for  the  levy  of  a  quarterly  tax  on  the 
proceeds  of  mines,  amounting  in  the  aggregate  to  the  same  amount  of  taxation 
as  previous  laws  required  to  be  levied  annually :  Held,  that  under  it  a  quarterly 
tax  for  the  first  quarter  of  the  year  1867  was  properly  levied,  and  that  its  ope- 
ration in  respect  to  such  tax  could  not  properly  be  called  retroactive.  State  v. 
Manhattan  Co.y  818. 

9.  Construction  of  Revenue  Laws — Meetings  op  County  Commissioners.  The 
Act  of  March  8th,  1805,  (Statutes  of  1864-5,  267)  provided  that  the  Board  of 
County  Commissioners,  whose  duty  it  was  to  levy  county  taxes,  should  meet 
on  the  first  Mondays  in  Januarv,  April,  Julv,  and  October,  and  adjourn  from 
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time  to  time  until  the  business  before  them  was  disposed  of;  and  also  pro- 
vided for  calling  a  special  meeting  at  any  time  after  a  final  adjournment/ but 
required,  in  case  of  such  special  meeting,  a  previous  advertisement  thereof  for 
one  week.  On  April  2d,  1867,  an  Act  was  passed  providing  that  the  County 
Commissioners  should^  in  that  year,  levy  the  taxes  before  the  third  Monday  in 
April.  In  Lander  County,  the  Board  of  Commissioners  had  met  on  April  Ist, 
and  adjourned  to  April  6th,  and  then  to  May  6th.  On  April  8th,  having  just 
received  the  new  Act,  the  Board  met  and  directed  a  special  meeting  for  Satur- 
day, April  13th,  on  which  day  the  taxes  were  levied:  Held^  that  the  meeting 
was  properly  held  without  an  advertisement  for  one  week,  for  the  reason  that 
the  Act  of  April  2d,  1867,  itself  authorized  the  meeting,  to  the  end  that  the 
duty  required  by  it  might  be  performed,  irrespective  of  former  provisions  of 
laws  regulating  special  meetings.     State  v.  Manhattan  Co.^  818. 

10.  Constitutional  Construction  as  to  Homestead  Mortgages.  The  Constitu- 
tion, {Art  rV,  Sec.  30)  which  prescribes  that  the  homestead  "  shall  be  exempt 
from  forced  sale  under  any  process  of  law,  and  shall  not  be  alienated  without 
the  joint  consent  of  husband  and  wife  *  *  provided^  the  provisions  of  this 
section  shall  not  apply  to  any  process  of  law  obtained  by  virtue  of  a  lien  given 
by  the"  consent  of  both  husband  and  wife,"  etc.,  expressly  prohibits  the  Legis- 
lature from  exempting  the  homestead  from  forced  sale  upon  a  lien  created  by 
husband  and  wife  for  a  loan  or  indebtedness.     Dunker  v.  Chedic^  378. 

11.  Suit  for  Delinquent  School  Taxes — Construction  ok  SaiooL  Law.  Section 
36  of  the  school  law  of  March  20,  1865,  (Statutes  of  1864-5,  419)  providing 
that  delinquent  taxes  for  school  purposes  shall  be  recovered  ^'  in  the  same  man- 
ner and  with  the  same  costs  as  delinquent  State  and  County  taxes,"  means  not 
only  that*  the  form  of  action  and  mode  of  procedure  shall  be  the  same,  but 
also  that  the  State  of  Nevada  shall  be  the  party  plaintiff  in  both.  State  v.  I^rsl 
National  Bank,  491. 

12.  Constitutional  Construction — Office  of  Justice  of  the  Peace.  Under  the 
Constitution  (Art.  VI,  Sec.  8)  the  Legislature  alone  can  determine  the  number 
of  justices  of  the  peace  for  each  township,  and  the  office  must  be  filled  by 
popular  election;  so  that  the  Act  of  MaK'h  5,  1867,  (Statutes  of  1867,  87) 
providing  for  the  appointment  of  additional  justices  of  the  peace  by  the  County* 
Commissioners  in  certain  cases  is  unconstitutional.  State  ex  rel.  Bull  v.  Snod- 
ffrasSj  524. 

13.  Construction  of  Act  for  Rafting  Timber  on  Rivers.     The  Act  regulating 
,  the  rafting  and  running  of  timber  and  wood  on  the  rivers  of  the  State  (Statutes 

of  1866,  198)  does  not  sanction  a  careless  or  negligent  exercise  of  the  privilege 
conferred  by  it,  such  as  would  occasion  a  flooding  of  agricultural  lands  on 
the  banks  of  the  stream.     Mandlebaum  v.  Rnssell,  551. 

14.  Appraisement  of  Damages  by  Rafting  Timber  Constitutional.  The  Act  reg- 
ulating the  rafting  and  running  of  timber  and  wood  on  the  rivers  of  the  State 

> 

(Statutes  of  1866,  198)  is  not  imconstitutional  on  account  of  providing  a  spe- 
cial mode,  by  appraisement,  of  recovering  damages  for  injuries  and  thereby 
depriving  the  injured  party  of  a  trial  by  jury.     Mandlebaum  v.  lituaell,  651. 

Constitutional  Provision  as  to  Charging  Juries — ^see  Charge,  8. 

Construction  of  Contractts — sec  Contracts,  1,  2. 
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Construction  of  Mining  Laws  as  to  Election  of  Trustees — see  Corpora- 
tions, 12,  13,  14. 

Construction  of  Statute  imposing  Fine — see  Fine. 

Construction  of  Mechanic's  Lien  Law  of  1867 — see  Mines,  1. 

Construction  of  Practice  Act — ^see  Practice  Act. 

Construction  of  Constitution  as   to  Taxing  Proceeds  of  Mines  —  see 
Taxes,  1. 

Construction  of  Revenue  Laws  as  to  Taxing  Proceeds  of  Mine  —  see 
Taxes,  3,  6. 

CONTINUANCE. 

1.  Indefinite  Postponement  of  Criminal  Case.  If  it  appear  that  a  jarj  cannot 
be  procured  in  a  criminal  case  at  the  term  at  which  it  is  regularly  triable,  an 
order  of  indefinite  postponement  is  irregular,  but  it  does  not  operate  as  a 
release  of  the  prisoner.     Ex  parte  Stanley ^  118. 

2.  Continuance  by  Court  on  its  Own  Motion.  The  trial  of  a  criminal  case  hav- 
ing been  fixed  for  the  last  day  but  one  of  a  term  at  defendant's  instance,  he 
then  applied  for  a  continuance,  which  was  refused ;  and  the  court  proceeded 
to  impannel  a  jury  which,  lowever,  not  being  completed  until  near  noon  the 
next  day,  the  court  then,  deeming  the  remainder  of  the  day  too  short  a  time 
for  the  trial,  discharged  before  it  was  sworn  and  continued  the  term :  Hddy 
no  error.     State  v.  Lawry^  161. 

Failure  to  Procure  Jury  Ground  for  Continuance — see  Criminal  Law,  5. 

Continuance  without  Affidavit — see  Criminal  Law,  6. 

CONTRACTS. 

1 .  Interpretation  of  Contracts.  If  there  is  no  ambiguity  apparent  in  a  contract, 
the  words  must  be  taken  in  their  usual  and  ordinary  signification,  and  the  con- 
tract interpreted  in  accordance  with  grammatical  rules.  Rankin  v.  New  Eng- 
land and  Nevada  Co.^  78. 

2.  The  Same.  Where  the  language  employed  in  a  contract  is  clear  or  free  from 
ambiguity,  the  courts  are  bound  by  it,  and  cannot  look  beyond  it  for  motivei^ 
and  intentions  not  expressed.     Rankin  v.  New  England  and  Nevada  Co.^  78. 

3.  Contract  by  Agent  in  his  own  Name.  A  foreman  of  workmen  employed  in 
building  a  mill  for  a  company,  not  being  furnished  with  certain  necessary 
sticks  of  timber,  wrote  to  a  third  person  to  procure  them,  and  was  answered 
that  they  would  be  furnished  if  he  would  guarantee  the  payment  of  the  ex- 
pense incurred  in  getting  them ;  and  in  reply  ordered  them,  and  added  :  "  I 
will  comply  with  your  request  as  to  pay :"  Heldy  that  the  language  used  did 
not  make  a  contract  obligatory  upon  the  company.  Rankin  v.  New  England 
and  Nevada  Co.^  78. 

Contracts,  Alterations  and  Erasures  of — ^sec  Alteration. 

Implied  Contracts  of  Corporation — sec  Corporations,  7,  8. 

Specific  Contracts — see  Currency. 

Partnership  Contract  without  Mutuality  Void — see  Partnership,  6. 

Contracts  as  to  Making  Pre-emption  Claims — ^see  Settlers,  4. 
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CORPORATIONS. 

1 .  PowxRS  OF  Municipal  Corporations.  Municipal  corporations  haye  no  powers 
but  those  which  are  delegated  to  them  by  the  charter  or  law  creating  them, 
and  the  powers  expressly  given  and  the  necessary  means  of  employing  those 
powers  constitute  the  limits  of  their  authority.  Thicker  v.  Mayor,  etc.,  of  Vir- 
ginia City^  20. 

2.  Power  to  Employ  Necessary  Means.  When  power  to  do  a  certain  thing  is 
conferred,  or  a  duty  is  imposed  upon  a  corporation,  and  the  manner  of  exe- 
cuting the  power  or  discharging  the  duty  is  not  pointed  out,  the  corporation 
may  employ  all  the  means  necessary  to  that  end.  Tucker  v.  Mayor^  efc.,  of 
Virginia  City,  20. 

8.  Power  to  Make  Necessary  Contracts.  Where  a  municipal  corporation  was 
authorized  in  general  terms  to  elect  a  city  physician,  establish  a  city  infirmary, 
'provide  for  the  indigent,  and  make  all  necessary  contracts  and  agreements  for 
the  benefit  of  the  city,  and  there  was  no  infirmary  belonging  to  the  city : 
Keld,  that  it  was  competent  for  the  corporation  to  contract  for  the  care  and 
maintenance  of  the  indigent  sick  at  a  private  hospital.  Tucker  y.  Mayor,  etc., 
of  Virginia  City,  20. 

4.  Powers  Limited  to  Specific  Objects.  Power  in  a  municipal  corporation  to 
make  all  necessary  provision  for  the  maintenance  of  the  indigent  and  for 
medical  attendance  upon  them,  does  not  authorize  the  furnishing  of  medical 
attendance  for  the  police  or  other  city  officers,  who  are  not  indigent.  7\tck9r 
V.  Mayor,  etc.,  of  Virginia  City,  20. 

6.  Power  to  prescribe  Duties  of  Officers.  If  a  municipal  charter  authorizes 
the  election  of  a  city  physician,  but  does  not  prescribe  his  duties,  the  corpo- 
ration has  the  power  to  declare  what  such  duties  shall  be.  Thicker  v.  MayoTy 
etc.,  of  Virginia  City,  20. 

6.  Quantum  Meruit  against  Municipal  Corporation.  If  a  municipal  corporation, 
having  the  power  to  employ  a.  city  physician  and  fix  his  compensation,  does 
employ  such  physician,  but  neglects  to  fix  the  compensation,  he  may  recover 
on  a  quantum  meruit.     Tucker  v.  Mayor,  etc.,  of  Virginia  City,  20. 

7.  Implied  Contracts  of  Corporations.  A  corporation,  like  an  individual,  may 
be  bound  upon  an  implied  contract,  provided  it  be  within  the  scope  of  its 
corporate  authority;  and  there  is  no  distinction  in  thig  respect  between  a 
municipal  and  a  trading  corporation.  Tucker  v.  Mayor,  etc.,  of  Virginia 
City,  20. 

8.  Liability  on  Implied  Contracts.  A  municipal  corporation,  authorized  in  gen- 
eral terms  "  to  make  all  necessary  contracts  and  agreements  for  the  benefit 
of  the  city,"  whilst  acting  within  the  scope  of  its  powers  is  as  completely 
bound  by  implied  as  by  written  contracts.  Tucker  v.  Mayor,  etc.,  of  Virginia 
Ciiy,  20. 

9.  Deposit  of  Company  Money.  Though  it  may  be  safer  for  the  treasurer  of  a  min- 
ing company  to  deposit  funds  of  the  company  with  a  banker  in  the  usual  way, 
rather  than  with  a  merchant,  yet  in  the  absence  of  any  showing  to  the  con- 
trary, there  is  nothing  making  it  hi^  duty  to  deposit  with  one  more  than  the 
other.     Sherman  v.  Clark,  188. 
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10.  Payment  or  Company  Debts.  Though  the  treasurer  of  a  mining  company, 
having  funds  on  hand,  may  refuse  to  pay  just  claims  against  the  company,  his 
refusal. cannot  be  adjudged  a  dereliction  of  his  duty,  without  a  showing  that  he 
had  authority,  and  that  it  was  his  duty  to  pay.     Sherman  r.  Clark,  188. 

11.  Superintendent  Assuming  to  Work  Mine.  It  does  not  follow  from  the  mere 
fact  that  a  superintendent  of  a  mine  is  working  it  without  any  control  of  the 
board  of  trustees  and  president,  that  it  is  being  worked  injudiciously  or  injuri- 
ously to  the  shareholders.     Slierman  v.  Clark ,  188. 

12.  Term  OP  First  Board  OF  Trustees  OF  Mining  Corporations.  Section  2  of  the 
Act  of  March  10,  1866,  for  the  formation  of  corporations,  (Statutes  of  1864-5, 
869)  clearly  limits  the  term  of  the  trustees  selected  and  named  in  the  certificate 
of  incorporation  to  six  months  from  the  time  of  incorporation ;  and  at  the 
expiration  of  that  period  an  election  for  a  new  board  of  trustees  should  be 
held.     State  ex  rel.  Flagg  v.  TVustees  of  Lady  Bryan  Co.,  400. 

18.  Time  of  Election  of  Trustees  of  Mining  Corporations.  Though  under  Sec. 
6  of  the  Act  of  March  10,  1866,  for  the  formation  of  corporations  the  time  for 
holding  the  election  of  a  board  of  trustees  to  succeed  the  first  board  should  be 
designated  in  a  by-law,  yet  the  time  to  be  fixed  in  that  way  must  accord  with 
the  letter  and  spirit  of  the  statute,  which  limits  the  term  of  the  first  board  to 
six  months.     State  ex  rel.  Flagg  v.  Trustees  of  Lady  Bryan  Co.,  400. 

14.  Discretion  of  Trustees  as  to  Time  of  Election.  Under  Sees.  2;  4,  and  6,  of 
the  Act  of  March  10,  1865,  for  the  formation  of  corporations,  the  first  board 
of  trustees  of  a  mining  corporation  have  some  discretion  as  to  the  time  to  be 
fixed  for  the  election  of  trustees  to  succeed  themselves,  yet  this  discretion 
must  be  reasonable,  and  exercised  in  good  faith,  and  the  time  of  election 
fixed  at  the  expiration  of  the  first  six  months,  or  as  soon  thereafter  as 
practicable.     State  ex  rel.  Flagg  v.  Trustees  of  Lady  Bryan  Co.,  400. 

16.  Neglect  of  one  Duty  no  Excuse  for  Neglect  of  Another.  Though  the  Act 
of  March  10,  1865,  for  the  formation  of  corporations  requires  the  first  board 
of  trustees,  whose  term  is  fixed  at  six  months,  to  fix  the  time  of  election  of 
their  successors  by  a  by-law,  the  omission  to  adopt  such  a  by-law  is  no 
excuse  for  their  failure  to  call  the  election,  or  any  reason  why  a  mandamus 
should  not  issue  compelling  them  to  call  it.  State  ex  rel.  Flagg  v.  Trustees  of 
Lady  Bryan  Co.,  400. 

16.  Annual  Election  of  Trustees  Must  be  Held.  On  an  application  for  a 
mandamus  against  the  first  board  of  trustees  of  a  mining  corporation,  to 
compel  them  to  call  a  meeting  of  the  stockholders  for  the  election  of  a  new 
board  of  trustees,  after  the  first  six  months  had  expired,  the  respondents 
objected  that  after  the  commencement  of  the  proceedings  the  petitioner  and 
others  had  called  a  meeting  of  stockholders,  at  which  they  voted  to  expel  and 
remove  the  first  trustees,  and  appoint  others  to  act  for  the  company,  and  that 
such  action  was  illegal :  Held,  no  answer  to  the  petition  for  mandamus,  for 
the  reason  that  if  such  action  was  illegal,  as  claimed,  it  was  void  and  of  no 
effect,  and  if  not  illegal  and  void,  it  did  not  obviate  the  necessity  of  an 
election.     Stale  ex  rel.  Flagg  v.  TVustees  of  Lady  Bryan  Co.,  400. 

17.  Substituted  Trustees  do  not  Make  New  Board.  Though  all  the  members 
of  a  board  of  trustees  of  a  mining  corporation  be  expelled,  and  others  ap- 
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pointed  in  their  places,  (as  they  may  be  under  Section  5  of  the  Act  of 
March  10,  1866,  for  the  formation  of  corporations)  the  board  still  remains  the 
old  board,  and  the  annual  election  for  a  new  board  must  be  held  as  provided 
by  law,  the  same  as  if  there  had  been  no  changes.  Siate  ex  rd.  Flagg  y.  JVub- 
tees  of  Lady  Bryan  Co.,  400. 
Contract  by  Agent  of  Compant  in  His  Own  Name — see  Contracts,  8. 

cosm 

Costs  on  Correcting  Errors  in  Judgment  Roll.  When  an  error  appears  on 
the  face  of  a  judgment  roll,  in  computation  or  anything  of  that  character, 
which  would  have  been  corrected  in  the  court  below  if  attention  had  been 
called  to  it,  and  an  appellant  had  an  opportunity  to  do  so,  which  he  neglected, 
the  Supreme  Court  will  make  the  proper  correction  at  the  costs  of  the  appel- 
lant; but  costs  will  not  be  imposed  if  the  appellant  did  not  have  such  oppor* 
tunity  in  the  lower  court.     Flannery  v.  Anderson^  437. 

Appeal  from  Judgment  for  Costs — see  Appeals,  2. 
Costs  on  Modifying  Judgment — see  Practice,  2. 

Costs  on  Opening  Default — see  Practice,  4. 

COUNSEL  FEES. 

What  TO  be  Taken  into  Account  in  Estimating  Counsel  Fees — see  At« 
TORNEY,  1,  2,  3. 

COUNTY  COMMISSIONERS. 

Adjournments  of  Meetings  of  County  Commissioners.  Under  the  law  creating 
Boards  of  County  Commissioners,  (Statutes  of  1864>5,  267)  which  provided 
that  they  should  hold  their  meetings  on  the  first  Mondays  of  January,  April, 
July,  and  October,  and  adjourn  from  time  to  time  until  the  business  before 
them  should  be  disposed  of:  Held^  that  after  a  Board  had  adjourned  to  a  day 
certain,  it  had  no  power  to  revoke  such  order  and  meet  at  an  earlier  day.  State 
V.  Manhattan  Co.,  318. 

Construction  of  Revenue  Laws  as  to  Meetings  of  County  Commissioners 
— ^see  Construction,  9. 

Power  of  County  Commissioners  as  to  Justices  of  the  Peace — see  Con- 
struction, 12. 

Power  of  County  Commissioners  as  to  Levy  of  Taxes — sec  Taxes,  11, 12. 

County  Commissioners  as  Board  of  Equalization — see  Board  of  Equal- 
ization. 

CRIMINAL  LAW. 

1.  Affidavit  for  New  Trial  in  Criminal  Cases.  The  first,  second,  third  and 
fourth  grounds  for  new  trial  in  criminal  cases,  under  Sec.  428  of  the  Criminal 
Practice  Act,  may  be  presented  simply  by  affidavit,  without  either  statement 
or  bill  of  exceptions.     State  v.  Stanley ,  71. 

2.  Exceptions  to  Charge  in  Criminal  Cases.  Under  Sec.  426  of  the  Criminal 
Practice  Act,  the  written  charge  and  instructions  of  the  court  to  the  jury  are 
deemed  excepted  to,  and  any  questions  made  upon  them  may  be  reviewed  on 
motion  for  new  trial,  without  a  formal  bill  of  exceptions.     Slate  v.  Stanley,  71. 
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3.  Right  to  Speedy  Trial  in  Criminal  Case.  Every  person  held  on  a  criminal 
charge  has  the  legal  right  to  demand  a  speedy  and  impartial  trial  by  jury.  Ex 
parte  Stanley,  118. 

4.  Speedy  Trial,  What.  The  speedy  trial  guaranteed  every  person  accused  of 
crime  is  a  trial  as  soon  as  possible  af^r  indictment  found,  without  depriving 
the  prosecution  of  a  reasonable  time  for  preparation.     Ez  parte  Stanley^  118. 

5.  Failure  to  Procure  Jury  Ground  for  Continuance.  If  the  prosecution  in  a 
criminal  case  makes  all  reasonable  efforts  to  impannel  a  jury  at  the  first  term 
at  which  the  case  is  triable,  but  without  success,  and  it  does  not  appear  that  a 
jury  could  not  be  had  at  the  next  term,  there  is  a  good  cause  for  a  continuance 
on  its  motion  for  the  term.    Ex  parte  Stanley ^  118. 

6.  Continuance  without  Affidavit.  Section  318  of  the  Criminal  Practice  Act 
confers  upon  the  courts  the  right  to  continue  the  trial  of  a  criminal  case  upon 
a  proper  showing  by  affidavit ;  but  if  the  fact  authorizing  a  continuance  is 
within  the  judicial  knowledge  of  the  court,  such  as  the  impossibility  of  impan- 
neling  a  jury  at  the  term,  an  affidavit  is  unnecessary.    Ex  parte  Stanley,  lli. 

7.  Import  of  Verdict  op  "  Guilty."  In  a  prosecution  for  an  assault  with  a  deadly 
weapon  with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury, 
properly  charged,  a  verdict  of  "  guilty "  is  in  effect  (Criminal  Practice  Act, 
Sec.     )  a  verdict  of  guilty  as  charged  in  the  indictment.     State  v.  Launy^  161. 

8.  Provocation,  What.  In  cases  where  a  provocation  either  mitigates  or  justi- 
fies an  act  of  violence,  suah  act  must  be  the  immediate  result  of  and  closelv 
follow  the  provocation.     State  v.  Lawry^  161. 

9.  Fine  for  Assault  with  Deadly  Weapon.  Under  the  statute  relating  to  the 
crime  of  assault  with  a  deadly  weapon  with  intent  to  inflict  upon  the  person 
of  another  a  bodily  injury,  (Statute  of  1861,  64,  Sec.  47)  a  court  has  no  au- 
thority to  impose  a  fine  of  any  sum  less  than  one  thousand  dollars,  though  the 
sentence  may  also  be  for  imprisonment.  •  State  v.  Lawry^  161. 

10.  Practice — Unauthorized  Fine.  Where  the  court  below  in  a  criminal  case  im- 
posed a  less  fine  than  that  fixed  by  statute,  it  was  on  appeal  stricken  out  from 
the  sentence.     State  y.  Lawry^  161. 

11.  Intent  to  Murder — Use  op  Deadly  Weapon.  An  intent  to  murder  cannot 
be  conclusively  inferred  from  the  mere  use  of  a  deadly  weapon ;  and  an  instruc- 
tion to  the  jury  to  that  effect  in  a  murder  trial,  is  error.     State  v.  Newtony  410. 

Showino  for  Change  of  Venue — see  Change  of  Venue,  1. 

Continuance  by  Court  on  its  Own  Motion — see  Continuance,  2. 

Presumption  from  Use  of  Deadly  Weapon — see  Presumptions,  6. 

CRUELTY. 
Cruelty  as  Ground  op  Divorce — See  Divorce,  1,  2,  3,  4. 

CURRENCY.  ^ 

1.  Difference  between  Coin  and  Paper  Currency.  There  is  a  difference  of  value 
between  gold  coin  and  legal  tender  paper  currency ;  it  is  recognized  by  the 
general  government,  and  should' be  recognized  by  legislatures  and  courts;  and 
as  such  difference  exists  in  fact,  it  cannot  be  wrong  to  take  notice  of  and  be 
governed  by  such  fact.     State  Jk,  KruUschnitty  178. 
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2.  Distinction  between  Coin  and  Gurbency  for  Taxation  Pcrposes.  The  ac- 
tion of  the  Legislature  in  making  a  distinction  between  gold  coin  and  legal  ten- 
der paper  currency  for  the  purposes  of  valuation  of  property  for  taxation,  and 
directing  assessors  as  to  the  currency  on  which  to  base  their  estimates  of  value, 
is  not  in  violation  of  the  laws  of  the  United  States.     St^Ue  v.  KrutUchnittj  178. 

3.  Standard  of  Currenct  Value.  The  true  standard  of  the  difference  between 
coin  and  legal  tender  paper  currency,  for  the  purposes  of  the  valuation  of  the 
products  of  mines  for  quarterly  taxation,  is  the  average  of  the  prices  of  cur- 
rency for  the  preceding  quarter.     State  v.  KruttschnUt^  178. 

4.  Congress  has  not  Prohibited  Specific  Contract  Laws.  There  is  nothing  in 
the  laws  of  Congress  prohibiting  the  enforcement  of  contracts  for  the  payment 
of  coin  in  accordance  with  their  strict  letter  by  judgments  for  the  kind  of 
money  agreed  to  be  paid.     lAnn  v.  Minor^  462. 

5.  Specific  Contract  Laws.  It  is  a  matter  of  indifference  to  the  United  States 
Government  whether  individual  debts  be  paid  in  one  currency  or  another ;  nor 
does  the  legislation  of  Congress  make  it  the  duty  of  any  person  to  employ  notes 
in  preference  to  gold ;  nor  is  it  in  contravention  of  public  policy  or  contrary  to 
good  morals  ^o  allow  a  person  to  waive  his  privilege  of  paying  his  debts  in  legal 
tender  notes.     Linn  v.  Minor^  462. 

6.  MiLLiKEN  V,  Sloat,  1  Nev.  685,  beyond  its  operation  in  enabling  dishonest 
debtors  to  defraud  their  creditors,  has  been  a  dead  letter  ever  since  its  ren- 
dition, and  virtually  overruled  by  the  moral, power  of  the  upright  portion 
of  the  community.    lAnn  v.  MinoTy  462. 

Irregular  Judgment  for  Gold  Coin  not  Void — ^see  Judgment,  3. 

Assessments  on  Proceeds  of  Mines  to  be  in  Currency — see  Taxes,  7. 

DAMAGES. 

1.  Damages  for  Conversion  of  Personal  Property.  If  personal  property  is  un- 
lawfully seized  and  converted,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  conversion,  and  interest  from  that  time  to  judgment. 
Carlyon  v.  Lannany  166. 

2.  Damages  by  Rafting  Timber  without  Negligence.  In  a  proceeding  by  ap- 
praisement for  damages  naturally  and  necessarily  resulting  from  the  acts  au- 
thorized by  the  Act  regulating  the  rafting  and  running  of  timber  and  wood  on 
the  rivers  of  the  State  (Statutes  of  1866,  198)  it  is  unnecessary  to  show  care- 
lessness or  negligence.    Mandlcbaum  v.  RiiMelly  561. 

Amendment  Reducing  Claim  to  Damages — see  Amendments,  3. 

Damages  for  Unreasonable  Appeal — see  Appeals,  7. 

Damages  on  Appeal  for  Delay — see  Appeals,  9. 

Damages  Incident  to  Injunction — ^see  Injunction,  2. 

•Damages  for  Negligence  in  Floating  Timber — see  Negligence. 

DEEDS. 
« 
] .     Sufficiency  of  Sbsriff^s  Deed.    If  the  recitals  of  a  sheriff's  deed  are  suflScient 

to  show  that  he  is  acting  in  his  official  character  and  by  due  authority  of  law. 
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it  becomes  a  good  deed  upon  being  signed  and  delivered,  without  reference  to 
acknowledgment.     Matter  of  Smith  and  others^  Claimants^  254. 

2.  Acknowledgment  or  Sheriff's  Deed.  The  failure  of  an  acknowledgment  of  a 
sheriflTfe  deed,  which  is  otherwise  sufficient,  to  show  that  he  acknowledged 
it  as  sheriff,  docs  not  render  it  invalid,  for  the  reason  that  the  deed  is  good 
without  acknowledgment.     Matter  of  Smith  and  others^  Claimant*^  264. 

3.  Evidence — Deeds  Made  Prior  to  Statute  of  Conveyances.  A  deed  made 
prior  to  the  Act  of  November  5,  1861,  concerning  conveyances,  but  acknowl- 
edged as  provided  therein,  is  admissible  in  evidence,  such  acknowledgment 
being  competent  ^rima/ocie  proof  of  its  execution.     Sfiai-on  v.  DavidaoUy  416. 

Alteration  of  Deeds — ^see  Alteration. 

Contetance  to  Administrator — see  Executors  and  Administrators. 

A  Deed  Absolute  on   its  Face  may  be  shown  a  Mortgage — see  Mort- 

GAGIi:S,  3.  •• 

LiKns  of  Deeds  intended  as  Mortgages — see  Mortgages,  7. 
Recital  of  Assignment  in  Sheriff's  Deed — sec  Sheriff,  2. 
Tax  Deed  as  Proof  of  Title — see  Tax  Deed,  1. 
Recital  of  Judgment  in  Tax  Died — see  Tax  Deed,  2. 

DEFAULTS. 

1.  Opening  Default.  Court^  should  be  liberal  in  setting  aside  defaults,  when  it 
appears  that  the  party  defaulted  has  a  good  defense,  and  has  been  guilty  only 
of  carelessness  and  inattention,  without  willful  or  fraudulent  delay.  Howe  v. 
Coldren,  171. 

2.  Judgment  by  Default — Inexcusable  Neglect.  On  a  motion  to  open  a  judg- 
ment by  default,  defendant  presented  bis  affidavit  that  he  had  employed  an  at- 
torney to  defend  him  in  due  time ;  that  the  attorney  had  filed  a  demurrer  and 
advised  him  that  it  was  good  and  would  be  sustained,  and  ample  time  be  given 
to  answer ;  that  immediately  afterwards  defendant  was  called  away  and  unavoid- 
ably detained  in  another  county  till  after  the  demurrer  was  overruled,  and  till 
the  next  day  (Sunday)  after  the  five  days  given  to  answer  had  expired ;  that 
on  the  next  day,  (Monday)  when  he  came  to  prepare  and  file  his  answer,  he 
found  that  default  and  judgment  had  been  entered  against  him,  and  that  he 
had  a  meritorious  defense;  and  his  attorney  also  presented  an  affidavit  that 
during  the  five  days  allowed  to  answer  he  had  made  repeated  efibrts  to  advise 
with  the  defendant,  but  without  success ;  and  that  he  had  every  reason  to 
suppose,  until  the  evening  of  the  last  day,  that  the  time  to  answer  would  be 
extended  by  consent:  Heldj  a  case  of  inexcusable  negligence,  and  that  the 
refusal  of  the  court  below  to  open  the  default  and  judgment  was  proper. 
Harper  v.  Mallory^  447. 

Appeal  from  Order  Opening  Default — see  Appeals,  6. 

Practice  as  to  Opening  Default — see  Practice,  4. 

DELIVERY. 
Delivery  of  Personal  Property  on  Account — see  Accounts,  8. 
DsLiTERY  ON  Sale — See  Sales,  6. 
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DEMAND. 

f 

1 .  Demand  upon  Trustek,  when  Necessary.  When  a  person  takes  a  title  in  his 
own  name  at  the  request  of  another,  who  furnishes  the  consideration,  the 
former  has  the  right  to  presume  that  he  is  to  hold  it  until  a  demand  is  made 
upon  him  for  it.      W7iite  v.  Sliddon,  280. 

2.  Demand,  its  Purpose  in  Trover  and  Replevin.  The  only  purpose  of  proving 
a  demand  in  the  actions  of  trover  and  replevin,  is  to  show  the  defendant's 
possession  wrongful.     WJiitman  G.  and  8.  M.  Co.  v.  Tritlc,  494. 

8.  When  Demand  for  Personal  Property  Unnecessary.  Where  the  owner  of 
personal  property  does  not  part  with  it  voluntarily,  hut  it  is  tortiously  taken 
from  his  possession,  or  any  act  is  done  which  makes  the  possession  of  the 
person  having  it  wrongful,  no  demand  is  necessary  to  be  shown  to  entitle  the 
owner  ty  a  recovery  of  it.      Whitman  G.  and  S,  M.  Co,  v.  Tritie^  494. 

4.  Demand  in  Action  to  Recover  Value  of  Personal  Property.  If  no  iHemand 
be  necessary  in  an  action  to  recover  certain  speci6c  personal  property,  no 
demand  is  necessary  in  an  action  brought  to  recover  its  value  only.  Whitnuin 
G,  and  8.  M.  Co.  v.  TrUle,  494. 

5.  Action  for  Value  op  Wood  Cut  and  Sold  by  Trespassers.  Where  trespassers 
cut  wood  on  lands  belonging  to  plaintiff,  and  sold  it  to  defendants,  who  were 
bona  fide  purchasers :  Held^  that  no  previous  demand  was  requisite  to  sustain 
an  action  for  the  recovery  of  the  wood  or  its  value.  Whitman  G.  and  8.  M. 
Co.  V.  Tritle,  494. 

DEMURRER. 

No  Demurrer  for  Want  op  Plaintiff.      A  demurrer   for   "  defect   of  parties 

plaintiff,"  or  "that  plaintiff  has  not  legal  capacity  to  sue,"  will  not  reach 
the  defect  of  a  proceeding  in  a  name,  as  plaintiff,  of  neither  a  natural  nor 
artificial  person.     Proprietors  of  Mexican  Mill  v.  Yellow  Jacket  Co,^  40. 

No  Appeal  from  Order  Sustaining  Demurrer — see  Appeals,  16. 

Demurrer  instead  of  Plea  in  Abatement,  when — see  Pleading,  10.  ' 

DILIGENCE. 

Diligence  as  a  Question  of  Law  or  Fact — see  Questions  of  Law  and 
Fact,  1,  4. 

Diligence  in  Taking  up  Land — see  Settlers. 

Diligence  in  Appropriating  Water — see  Water  Rights. 

DISMISSAL. 

Dismissal  for  Want  of  Plaintiff  at  aky  Time.    An  objection  that  the  pro- 
.  ceeding  is  in  the  name,  as  plaintiff,  of  neither  a  natural  nor  artificial  person 
may  be  made  for  the  first  time  in  the  appellate  court.    Proprietor  of  Mexican 
MiU  V.  Yellow  Jacket  Co.,  40. 

Dismissal  of  Appeal — see  Appeals,  17. 

Dismissal  of  Appeal  from  Justice's  Court — see  Mandamus,  2. 
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DIVORCE. 

1.  Extreme  Crceltt.  The  acts  or  character  of  treatment  which  will  amount 
to  extreme  cruelty  sufficient  to  constitute  a  ground  of  divorce,  must  in  a  great 
measure  depend  on  the  character  of  the  respective  parties,  and  the  peculiar 
circumstances  of  each  case.     Heed  v.  Beed^  395. 

2.  Extreme  Cruelty  without  Personal  Violence.  There  may  be  extreme 
cruelly  without  the  slightest  violence ;  if  it  appear  probable  that  the  life  of  one 
of  the  parties  will  be  rendered  miserable  by  any  character  of  misconduct  on 
the  part  of  the  other,  although  no  personal  violence  be  apprehended,  a  separa- 
tion should  be  decreed.     Reed  v.  Heed,  395. 

8.  Single  Acts  or  Violence.  A  mere  act  of  violence,  where  there  is  no  apprehen- 
sion of  its  repetition,  and  which  is  the  result  of  rashness  rather  than  malignity, 
does  not  .furnish  a  ground  of  divorce  on  the  ground  of  extreme  cruelty,  because 
this  relief  is  not  granted  to  punish  the  party  guilty  of  misconduct,  but  to  re- 
lieve the  other  party  from  future  suffering  or  violence.     Heed  v.  Jieed^  396. 

4.  Provocation  of  Violence.     A  divorce  will  not  be  granted  on  the  ground 

of  extreme  cruelty  where  it  appears  that  the  complaining  party  has  willfully 

provoked   the  violence  or  misconduct  complained  of,  unless  such  violence 

greatly  exceeds  the  provocation.     Heed  v.  Heed,  395. 

> 

5.  Disposition  of  Common  Property  on  Ditorce.  In  an  action  for  divorce  for 
extreme  cruelty,  where  nothing  is  said  in  the  pleading  about  the  disposition  of 
the  common  property,  it  is  error  to  award  it  all  to  one  of  the  parties.  Howe  v. 
Eowe^  469. 

6.  Reversal  op  Divorce  Decree  in  Part.  Where  the  decree  of  divorce  for  ex- 
treme cruelty,  in  an  action  in  which  there  was  no  averment  in  the  pleadings 
as  to  the  common  property,  awarded  it  all  to  the  plaintiff:  Held^  that  in  so  far 
as  it  purported  to  make  disposition  of  or  direction  concerning  such  property 
it  should  be  reversed,  and  the  cause  remanded  for  amendment  of  the  pleadings 
and  for  further  proceedings.     Howe  v.  Howe^  469. 

EJECTMENT. 

1.  Possession  Necessary  to  Maintain  Ejectment.  A  settler  on  public  land,  if 
ousted  after  the  lapse  of  reasonable  time  within  which  to  improve  it,  can 
recover  against  the  person  in  possession  only  by  showing  an  actual,  notorious 
prior  possession.'    Stcdninger  v.  Andrews^  59. 

2.  Reasonable  Diligence  in  Taking  Actual  Possession.  A  locator  upon  public 
land,  who  shows  that  he  first  entered  upon  it,  marked  out  the  boundaries,  and 
diligently  proceeded,  or  diligently  made  preparations;  to  do  such  acts  as  were 
necessary  to  constitute  an  actual  possession,  will  be  entitled,  even  without 
showing  an  actual  possession,  to  recover  against  a  person  subsequently  entering. 
Staininger  v.  Andrews^  59. 

3.  Insufficiency  of  Evidence — Nonsuit.  In  ejectment  based  on  prior  possession, 
it  is  error  to  grant  a  nonsuit  on  the  ground  of  insufficiency  of  the  evidence  to 
show  prior  possession,  where  there  is  some  evidence  tending  to  show  such 
prior  possession.     Sharon  v.  Davidson^  416. 
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EQUITY. 

1.  Instructions  to  Jurt  in  Equity  Cask.  In  a  purely  equity  case,  when  the  judge 
simply  impannels  a  jury  to  find  specific  facts,  it  seems  that  neither  party  has  a 

.,  right  to  ask  the  court  to  instruct  the  jury,  the  judge  not  being  controlled  by 
the  verdict.     Van  Vleet  v.  Olin^  95. 

2.  Riqht  to  Jury  in  Equity  Case.  In  a  purely  equity  case,  the  calling  of  a  jury, 
is  a  matter  of  discretion  with  the  judge,  and  not  a  matter  of  right  in  the 
parties.     Van  Vleet  v.  OUn^  25. 

3.  Legal  Title  of  Land  in  Trust.  To  hold  one  who  has  obtained  the  legal  title 
of  land  as  a  trustee  for  another,  who  claims  to  be  the  owner,  as  being  substi- 
tuted to  the  rights  of  a  third  person,  it  is  necessary  to  set  forth  and  show  that 
such  third  person  was  the  owner.     Gentry  v.  Xotw,  99. 

4.  No  Equitable  Interference  where  Redress  at  Law  Adequate.  When  there 
is  a  complete  and  adequate  remedy  at  law,  affording  full  redress,  equity  will 
not  interfere.     Sherman  v.  Clark,  188. 

6,  Limitations  of  Equitable  Actions.  The  statute  of  limitations  embraces  all- 
characters  of  actions,  legal  and  equitable,  and  is  as  obligatory  upon  the  courts 
in  a  suit  in  equity  as  in  actions  at  law.     White  v.  ijhddon^  280. 

6.     Equities  of  Cestuis  que  T^usTv    Where  there  is  a  purchase  of  real  estate 
from  the  legal  owner  and  no  consideration  is  paid,  or  where  the  property 
passes  in  payment  of  or  as  a  security  for  a  pre-existing  debt,  the  grantee  takes 
'  subject  to  all  existent  equities  against  the  grantor.     Sime  v.  Howard,  478. 

No  Injunction  on  Complaint  fully  denied — see  Injunction,  9. 

Merger  not  fatobed  in  Equity — ^see  Merger,  1,  2. 

Priority  of  Mortgage  for  Purchase  Money — see  Mortgages,  1. 

Common  Law  Judgment  in  Foreclosure — see  Mortgages,  4. 

Suits  as  Nonci  to  Persons  not  Parties — see  Notice,  1. 

Equity  Case  before  Jury — see  Practice,  1 . 

Declaration  of  Trust — see  Trusts,  8,  4,  5. 

ESTOPPEL. 

Estoppel  in  case  of  Substitution.  A  substitution  of  an  assignee  of  a  cause 
of  action  in  place  of  plaintiff  will  ordinarily  be  granted,  if  the  plaintiff  con- 
sents ;  the  original  plaintiff  in  such  case  being  ever  afterwards  estopped  from 
denying  the  transfer.     Virgin  v.  Brubaker,  81. 

EVIDENCE. 

1.  Proof  of  Agents^  Authority.  Where  it  is  sought  to  establish  an  agent's  au- 
thority to  do  a  particular  act  by  proof  of  other  acts  done  and  recognized  by 
the  principal,  such  acts  must  either  be  of  a  character  similar  to  that  upon 
which  it  is  sought  to  charge  the  principal  or  tend  to  establish  a  general  power. 
Rankin  v.  New  England  and  Nevada  Co.,  78. 

2.  Evidence  of  Authority  to  Issue  Remittitur.  The  mere  fact  that  a  remittitur 
appears  to  have  been  issued  before  a  decision  ref\ising  a  petition  for  rehearing 


INDEX.  581 


was  filed,  is .  not  sufBcient  evidence  that  it  was  issued  without  authority. 
Trench  v.  Strong^  87. 

3.  KriDKNCE — WHEN  EXHIBITS  MAT  BE  Read.  After  plaintiff  had  called  and  ex- 
amined all  his  witnesses  in  chief,  he  was  allowed  to  read  certain  material  bills 
of  sale,  which  had  been  proved,  put  in  evidence,  and  referred  to  by  the  wit- 
nesses, to  which  reading  defendant  objected  that  it  was  too  late :  Heldy  entirely 
too  technical  an  objection  to  be  favored.     Carlyon  v.Lannan,  166. 

4.  Parol  Evidence  to  show  Bill  of  Sale  a  Mortgage.  Parol  evidence  is  ad- 
missible to  show  that  a  bill  of  sale  absolute  on  its  face  was  intended  as  a  mort- 
gage.    Carlyon  v.  Lannan^  166. 

6."  Admission  in  Pleadings  dispenses  with  Proof.  Where  a  fact  is  admitted 
by  the  pleadings  there  is  no  necessity  of  proof  upon  the  point.  Carlyon  v. 
Lannan^  166. 

6.  Personal  Knowledge  of  Judge  as  Proof  on  Motions.  In  motions  before  a 
Judge  during  the  progress  of  a  trial,  he  may  act  on  his  own  knowledge  in  re- 
gard to  things  which  in  their  nature  are  better  known  to  himself  than  they 
could  be  to  others.     Tahte  Mountain  Co.  v.  Waller'' 8  Defeat  Co.y  218. 

7.  Parol  Evidence  showing  a  Deed  a  Mortgage  not  Contradicting  the  Instru- 
ment, Parol  evidence  to  show  that  a  deed  absolute  on  its  face  to  have  been 
given  as  security  for  a  loan  is  not  evidence  eontradicting  the  instrument,  but 
evidence  to  create  an  equity  superior  to  the  deed.     Bingham  v.  Thompsony  224. 

8.  Proof  to  show^  a  Deed  a  Mortgage  should  be  Clear.  The  proof  necessary 
to  show  a  deed  absolute  on  it.«;  face  to  be  a  mortgage  should  be  clear,  satis- 
factory and  convincing.  A  bare  preponderance  of  evidence  is  not  sufficient  to 
defeat  the  natural  effect  of  an  instrument  deliberately  and  freely  executed. 
The  presumption  is  that  persons  intend  that  which  is  the  necessary  and 
natural  effect  of  an  instrument  voluntarily  executed ;  and  to  overcome  such 
presumption,  the  proof  should  be  so  cogent,  weighty  and  convincing  as  to 
leave  no  doubt  upon  the  mind.     Bingham  v.  Thompson^  224. 

9.  Burden  of  Proof  in  Murder  Cases.  It  is  no  error  to  refuse  an  instruc- 
tion in  a  murder  case,  which  is  in  conflict  with  the  principle  that  afler  the 
killing  has  been  satisfactorily  established,  the  burden  of  proof  to  reduce  the 
crime  from  murder  to  manslaughter  is  on  the  defendant.  Slate  v.  Awierson, 
266. 

10.  Evidence — Parol  Proof  as  to  Trusts.  An  express  trust  cannot  be  created 
by  parol ;  but  all  the  facts  and  circumstances  out  of  which  an  implied  trust  is 
raised  may  be  proved  by  parol,  such  as  the  fact  that  the  alleged  cestui  que  trust 
furnished  the  money  with  which  the  alleged  trust  property  was  purchased,  and 
that  such  money  was  not  merely  loaned.     White  v.  Sheldon^  280. 

Evidence  of  Agency — see  Agency,  2. 

Conflicting  Evidence  on  Appeal — ^see  Appeals,  4,  10,  13. 

Objections  OP  Counsel  in  Transcript  not  Evidence — see  Appeals,  12. 

Setting  aside  Verdict  for  want  of  Evidence — see  Appeals,  22. 

Evidence  op  Provocation — see  Assaults. 

Acknowledgment  of  Deeds  prior  to  Statute  of  Conveyances  as  Evidence 
— see  Deeds,  3. 
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Nonsuit  for  Insufficiency  of  Evidence — see  Ejectment,  8. 

Proof  of  Judgment — see  Judgment,  1. 

Evidence  of  Previous  Difficulties  in  Murder  Cases — see  Murder,  1. 

New  Trial,  when  iMPkoPER — see  New  Trial,  2. 

Sheriff^s  Returns  and  Recitals  as  Evidence — see  Sheriff,  1,  2. 

Tax  Deed  as  Proof  of  Title — see  Tax  Deed,  1. 

Recital  of  Judgment  in  Tax  Deed  as  Evidence — see  Tax  Deed,  2. 

Evidence  of  Assessment  Roll  when  Altered — see  Taxes,  10. 

Burden  of  Proof  in  Tax  Suits — see  Taxes,  19. 

Declaration  of  Trust  as  Evidence — ^see  Trusts,  6. 

Party  as  Witness  against  Surviving  Partner — see  Witness. 

EXCEPTIONS. 

Exceptions  to  Change  and  Instructions  in  Criminal  Cases — see  Criminal 
Law,  2. 

Failure  to  File  Exceptions,  Presumption  as  to — see  New  Trial,  1. 

EXECUTION.    ' 
Execution  for  Deficiency  in  Foreclosure  Cases — see  Mortgages,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

Conveyance  of  Land  to  an  Administrator.  A  conveyance  of  land  to  which 
a  deceased  person  was  entitled  before  his  death,  to  bis  administmtor  as  such, 
puts  the  legal  title  in  the  administrator,  and  he  can  maintain  an  action  afTect- 
ing  it  as  such  holder  of  the  legal  title.  Matter  of  Smith  and  others,  Claim- 
ants,  264. 

FINDINGS. 

1 .  Findings,  what  need  not  contain.  It  is  not  necessary  for  a  court  to  find  a  fact 
which  is  admitted  in  the  pleadings.     Virffin  v.  Bntbaker^  81. 

2.  Objections  to  Findings.  Objections  that  findings  are  not  sufficiently  specific, 
and  that  some  of  them  are  conclusions  of  law  instead  of  findings  of  fact,  can- 
not be  made  available  on  appeal,  unless  application  to  correct  or  amend  them 
is  shown  to  have  been  made  in  the  court  below.  State  v.  ManJiattan  Company^ 
31«. 

FINE. 

Fines  Fixed  by  Statute  Cannot  be  Reduced.  If  a  criminal  statute;  provides 
that  a  fine  shall  not  be  less  than  a  certain  sum  nor  exceeding  a  certain  larger 
sum,  a  court  has  no  more  right  to  impose  a  less  fine  than  the  smaller  amount 
than  it  has  to  impose  any  greater  fine  than  the  larger  amount.  State  v.  Lawry, 
161. 

FRAUDS,  STATUTE  OF. 

Want  of  Deliverv,  when  Conclusive  Evidence  of  Fraud.  Under  the  stat- 
ute of  frauds  the  want  of  an  immediate  delivery,  and  an  actual  and  continued 
change  of  possession,  in  case  of  a  sale  of  personal  property,  is  conclusive  cvi- 
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dfnce  of  fraud  as  against  the  creditors  of  the  vendor,  and  it  makes  no  diifer- 
ence,  so  far  as  that  question  is  concerned,  whether  such  creditors  had  notice 
of  an  attempted  sale  or  not.     Laiffrence  v.  Burrifiam,  861. 

False  Representations  on  Sale  of  Goods — see  Sales. 

Contracts  as  to  making  Pre-emption  Claims — see  S^rrrLERs,  4. 

GOLD  COIN. 
(See  Currency.) 

GRAND  JURY. 

Time  op  Drawing  and  Impanneling  Grand  Jury.  Under  Section  8  of  the  Stat- 
ute concerning  Juries,  (Statute  of  1866,  191)  a  Grand  Jury  may  be  selected 
and  impanneled  after  the  commencement  of  a  term,  whenever  one  is  wanted. 
State  V.  Lawry^  161. 

GUARDIANS. 

1.  Action  against  Guajidian  for  Proceeds  of  Real  Estate  Sold.  A  ward,  on 
obtaining  his  majority,  brought  suit  against  his  guardian  and  the  sureties  on 
his  general  bond,  to  recover  moneys  received  by  the  guardian  on  the  sale  of 
the  ward^s  real  estate,  and  not  accounted  for :  Hcld^  that  the  suit  could  not  be 
maintained  on  the  general  bond,  for  the  reason  that  the  sale  of  real  estate 
was  not  one  of  the  general  duties  of  a  guardian,  and  that  therefore  a  nonsuit 
was  properly  granted.     Ilendenson  v.  Coover^  429. 

2.  General  and  Special  Duties  and  Bonds  of  Guardians.  The  general  duties  of 
a  guardian  do  not  include  the  sale  of  the  ward's  real  estate ;  and  he  has  no 
right  to  sell  such  real  estate  except  upon  special  license  from  the  Probate 
Court  ;*  and  no  valid  sale  can  take  place  until  a  special  bond  for  the  faithful 
application  of  the  proceeds  is  given;  and  for  such  faithful  application  the 
sureties  on  the  special  bond  only,  and  not  those  on  the  general  bond,  arc 
bound.     Henderson  v.  Coover^  429. 

S.  Liability  of  Sureties  on  General  Bond  of  Guardian.  Though  th«»  general 
bond  of  a  guardian  is  conditioned  for  the  payment  and  delivery  by  him  of 
"  all  the  estate,  moneys,  and  effects  remaining  in  his  hands  or  due  from  him 
dh  final  settlement,"  it  does  not  make  the  sureties  responsible  for  the  mis- 
application of  moneys  arising  from  the  sale  of  real  estate,  for  the  reason 
that  the  sale  and  application  of  the  proceeds  of  real  estate  are  not  general 
duties  of  a  guardian.     Henderson  v.  Coover^  429. 

HABEAS  CORPUS. 

Habeas  Corpus  for  want  of  Speedy  Trial.  A  prisoner  charged  with  a  grave 
offense  will  not  be  discharged  on  habeas  corpus  on  the  grQund  that  all  efforts 
to  obtain  a  competent  jury  at  the  term  at  which  he  was  properly  triable  failed, 
and  that  no  competent  jury  can  be  obtained,  until  it  appears  that  all  possible 
means  of  secuiing  a  jury  have  failed,  and  a  trial  cannot  be  had  within  a 
reasonable  time.     £x  parte  Stanley^  113. 

HOMESTEAD. 

Mortgage  of  Homestead  by  Husband  and  Wife.  The  Act  of  March  6tfa, 
1865,  (Statutes  of  1864-5,  224)  to  exempt  the  homestead  and  other  property 
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from  forced  sale  in  certain  cases,  in  so  far  as  it  provides  that  no  valid  mort- 
gage, for  the  purpose  of  securing  a  loan  or  indebtedness,  can  be  made  by  hus- 
band and  wife  upon  their  homestead,  is  unconstitutional.  Dunker  v.  Chedicj 
878. 

IGNORANCE  OF  LAW. 

1.  Ignorance  of  Official  Duty  no  Excuse.  A  person  who  undertakes  any  em- 
ployment, and  particularly  that  of  a  public  office,  must  understand  bis  duty, 
and  he  cannot  be  excused  for  want  of  knowledge.     State  v.  KruUschnitt^  178. 

2.  loNORANTiA  Legis  non  Excusat.  Every  one  is  bound  to  know  the  law.  State 
V.  Wriff^it,  251. 

INDICTMENT. 

1.  Indictment — Surplusage.  In  an  indictment  for  assault  with  a  deadly  weapon 
with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury,  which  is  in 
other  respects  good,  the  mere  addition  of  the  words  "  did  strike  and  stab  "  are 
simply  surplusage  and  do  not  vitiate.     State  v.  Lawry^  161. 

2.  Sufficiency  of  Indictment  for  Murder.  An  indictment  for  murder  charged 
that  defendant,  at  a  certain  time  and  place,  "  without  authority  of  law,  and 
with  malice  aforethought,  killed  Noble  T.  Slocum,  by  shooting  him  with  a  pis- 
tol, contrary  to  the  form  of  the  statute,"  etc. : .  Held^  to  be  sufficient  without 
containing  a  special  aveniient  that  by  means  of  the  shooting  with  the  pistol 
aforesaid,  the  said  Noble  T.  Slocum  then  and  there  died.  LewlSy  /.,  dttssent- 
ing.     State  v.  Anderson^  265. 

INJUNCTION. 

1.  Injunction  a  Preventive  Remedy.  An  injunction  is  only  issued  to  prevent  ap- 
prehended injury  or  mischief,  and  affords  no  redress  for  wrongs  already  com- 
mitted.    Slier  man  v.  Olark^  138. 

2.  Damagep  Incident  to  Injunction.  A  remedy  for  injury  alrHdy  committed, 
though  sometimes  given  as  an  incident  to  an  injunction,  is  only  given  where  a 
sufficient  showing  for  an  injunction  is  made  out,  and  the  injury  resulted  from 
the  act  enjoined.     Sherman  v.  Ciark^  138. 

3.  Probability  of  Injury  to  Justify  Injunction.  To  make  out  a  case  for  in- 
junction, it  must  appear  that  there  is  at  least  a  reasonable  probability,  not 
merely  a  bare  possibility,  that  a  real  injury  will  occur  if  the  writ  is  not 
granted.     S/ierman  v.  Clark^  188. 

4.  Acts  Not  Authorizing  Injunction.  Sherman,  a  stockholder  in  a  mining  com- 
pany, filed  a  bill  against  Clark,  who  united  in  himself  the  character  of  super- 
intendent of  the  mine  with  those  of  secretary,  trustee,  and  treasurer  of  the 
company,  alleging  that  the  latter  had  seized  and  retained  the  books,  ousted 
and  ejected  the  president  from  his  office ;  removed  the  office  of  the  company 
without  consent  of  the  board  of  trustees ;  wrongfully  canceled  stock  of  another 
stockholder  and  transferred  it  to  himself;  deposited  money  belonging  to 
the  company  with  merchants  and  refused  to  pay  company  debts  with  it ;  was 
applying  for  a  patent  to  the  mining  ground ;  working  the  mine  without  the 
control  of  the  board  of  trustees  or  president,  and  threatening  to  continue  his 
said  unlawful  acts ;  and  asked  for  an  injunction  to  restrain  him  from  inter- 
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fering  with  the  books  and  property,  and  exercising  any  of  the  functions  of 
superintendent,  secretary,  trustee  or  treasurer:  Ueldy  that  no  showing  was 
made  for  an  injunction.     Sherman\,  Clarke  188. 

5.  Injunction  as  to  Usurpation  of  Office.  The  right  to  an  oflBce  ih  a  company 
cannot  be  tried  upon  an  application  for  an  injunction ;  nor  if  an  officer  be 
wrongfully  removed  from  his  office  can  he  be  restored  to  it  by  injunction. 
Sheimxan  v.  Ciark\  138. 

6.  Isjcnction  as  to  Removal  o^  Mining  Office.  Though  ,a  thveatened,  unau- 
thorized, and  injurious  removal  of  the  office  of  a  mining  company,  by  a  person 
acting  as  superintendent  and  secretary,  might  be  enjoined,  an  injunction  would 
not  reach  the  case  of  a  removal  already  made.     Sherman  v.  Clarky  138. 

7.  Injunction  as  to  Tra;jsfkii  of  Mining  Stock.  Though  a  mining  secretary, 
who  illegally  issues  stock  to  himself,  might  be  enjoined  from  transferring  such 
stock  to  a  third  person,  it  could  only  be  done  on  a  proper  showing  of  the 
illegality  of  the  issuance  and  proposed  transfer.     Sherman  v.  Clarky  188. 

8.  "  Continuing  and  Threatening  to  Continue."  If  an  injunction  would  not  lie  to 
restrain  the  doing  of  the  acts  set  forth  in  a  complaint  for  an  injunction,  the 
continuing  and  threatening  to  continue  such  acts  cannot  aid  the  case.  Sfier- 
man  v.  Clarky  138. 

y.  No  Injunction  on  Complaint  Alone  when  fully  ^Denied  by  Answer.  As 
a  general  rule,  an  injunction  will  not  be  granted  upon  a  pleading  alone,  whose 
material  averments  are  denied  by  the  pleading  of  the  opposite  party.  Lady 
Bryan  O.  and  S.  M.  Company  v.  Lady  Bryan  M.  Company ^  414. 

10.  Practice  as  to  Restraining  Orders.  Under  Section  111  of  the  Practice  Act, 
as  amended  in  1864,  a  temporary  restraining  order,  to  continue  during  the 
pendency  of  the  application  for  an  injunction,  may  be  granted  without  notice 
or  order  to  show  cause ;  but  it  seems  that  an  appeal  is  authorized  only  from 
an  order  granting  or  refusing  an  injunction  properly  so  called.  Lady  Bryan, 
G.  and  S.  M.  Company  v.  Lady  Bryan  M.  Company^  414. 


INSOLVENCY. 
Insolvency  of  Purchaser  does  not  avoid  Sale — see  Sales,  1. 

INSTRUCTIONS. 
(See  Charge,  1,  2,  4.) 

INTEREST. 

Interest  Not  Allowed  on  an  Open  Account.  The  statute  concerning  interest 
(Statutes  of  1861,  100,  Sec.  4)  does  not  allow  interest  on  money  due  on  an 
open  account ;  and  a  judgment  allowing  such  interest,  where  there  is  no  special 
agreement,  is  so  far  erroneous..   Flannery  v.  Anderwn^  43i?. 

Money  at  Interest  Taxable — see  Taxes,  28. 

JOINT  DEBTORS. 

Action   against   Joint  Debtors,  where  one   Only  served — see   Partner- 
ship, 5. 

Pleadings  by  one  of  seteral  Joint  Debtors — see  Pleading,  8. 
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JUDGMENT. 

1.  Proof  op  Jcdgmkkt.  The  record  itself,  or  a  copy  of  a  judgment  properly  au- 
thenticated, is  the  best  evidence  of  its  existence,  and  the  only  admissible 
unless  in  case  of  the  loss  or  destruction  of  the  record.     Bolan  v.  Bolan,  160. 

2.  Jurisdiction  oyer  Judgment  after  Expiration  of  Term.  During  the  term  at 
which  a  judgment  is  rendered,  a  district  court  may,  perhaps,  even  without  a 
statement  or  affidavits,  upon  motion  of  a  party  injured,  amend  or  set  aside  an 
erroneous  judgment ;  but  to  continue  full  and  complete  jurisdiction  in  the  court 
over  the  case  beyond  the  term,  some  order  must  be  made  or  proceeding  taken 
in  accordance  with  statute.     8taie  v.  Ftr»t  National  Batik,  358. 

8.  Irregular  !Judomest  for  Gold  Coin  Not  Void.  Where  a  judgment  otherwise 
proper  was  irregularly  made  payable  in  gold  coin,  and  a  sale  of  property  was 
made  under  it  for  gold  coin :  Held,  that  though  the  judgment  was  erroneous, 
it  was  not  void ;  that  the  sale  might  have  been  set  aside  on  that  ground  had 
application  therefor  been  made,  but  that  it  could  not  be  attacked  collater- 
ally.    Weil  V.  Hoicard,  384. 

4.  Power  of  Court  over  its  Judgment.  When  a  judgment  has  once  been 
rendered,  the  court  has  no  right  to  set  it  aside,  except  in  ease  of  error  in  some 
respect  or  injustice  in  the  result.     ScoU  v.  Hahtes,  426. 

5.  Wrong  Reason  does*  not  Vitiate  Correct  Judgment.  A  wrong  reason  for  a 
judgment,  which  is  in  itself  correct,  will  not  vitiate  or  affect  it.  Scott  v.  HaineSy 
426. 

6.  Judgment  by  Confession  of  Joint  Debtor.  A  judgment  by  confession  of  one 
joint  debtor  will  not  reach  the  joint  property,  but  be  effective  only  against  him 
who  authorizes  its  entry,  for  the  reason  that  the  statute  (Practice  Act,  Sec.  82) 
does  not  authorize  such  a  judgment  by  confession.  Flannery  v.  Aridenon^ 
437. 

Judgment  for  Official  Delinquency — see  Action,  3.  • 

Erroneous  Judgment  affirmed  where  Injured  Party  not  Complaining — 
see  Appeals,  8. 

Correction  of  Errors  in  Judgment  Roll — see  Appeals,  19. 

Judgment  by  Default — Inexcusable  Neglect — see  Default,  2. 

Interest  not  allowed  on  Open  Account — see  Interest. 

Modifying  Erroneous  Judgment — see  Practice,  2,  3. 

Lien  of  Foreclosure  Judgment — see  Practice  Act,  6. 

Recital  of  Judgment  in  Tax  Deed  no  Etidence — see  Tax  Deed,  2. 

JUDGMENT  DOCKET. 

1 .  Premature  Entries  in  Judgment  Docket.  Stem  and  Weil  obtained  a  judgment 
against  Gaines  for  a  certain  amount  of  money  secured  by  mortgage  and  for 
foreclosure  of  the  mortgage,  which  personal  jndgment  they  immediately 
caused  to  be  docketed.  The  usual  order  of  sale  of  the  mortgaged  property 
being  then  issued,  the  sheriff  afterwards  returned  that  he  had  sold  the  entire 
mortgaged  property  to  satisfy  a  prior  mortgage  upon  it,  and  that  there  was  a 
deficiency  of  the  whole  amount  of  the  Stem  and  Weil  judgment :  Hdd^  that 
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the  docketing  of  the  judgment  at  the  time  of  its  rendition  was  inoperative, 
and  of  no  effect  so  far  as  the  creation  of  any  lien  upon  Gaines^  other  real 
estate  was  concerned ;  but  that  the  docketing  took  effect  and  became  valid, 
so  as  to  create  a  lien  upon  such  other  real  estate  at  and  from  the  time  of  the 
sheriff's  return.     Weil  v.  Hoicard^  384. 

2.  The  Samk.  Where  the  proper  entries  for  the  docketing  of  a  judgment  are  pre- 
maturely made,  it  is  unnecessary  for  the  clerk  to  make  them  over  again ; 
when  the  proper  time  arrives  at  which  they  should  be  made,  they  become 
operative  and  effectual.     Weil  v.  Hoteard^  884. 

3.  Mistake  in  Heading  of  Column  in  Judgment  Docket.  Under  Section  205  of 
the  Practice  Act,  the  fifth  column  of  the  judgment  docket  should  be  headed 
"  Time  of  Entry,"  the  intention  being  to  show  when  the  judgment  is  entered  ; 
but  where  the  heading  was  "  When  Docketed,"  and  it  appeared  that  the  judg- 
ment was  entered  docketed  on  the  same  day :  Held,  that  the  mistake  in  the 
heading  of  the  column  did  not  affect  the  lien.      Weil  v.  Howard,  384. 

Docketing  Personal  Judgment  in  Foreclosure — see  Practice  Act,  6. 


JURISDICTION. 

1.  Disposal  of  Cases  beneatu  Supreme  Court  Jurisdiction.  If  a  district  court 
disposes  of  an  appeal  from  a  justice's  court,  the  amount  involved  in  which  is 
not  sufficient  to  authorize  an  appeal  to  the  Supreme  Court,  such  disposal, 
however  erroneous,  cannot  be  reviewed  in  the  Supreme  Court.  SfcUe  ex  rd. 
Treadtcayy.  Wright,  119. 

2.  Statement  or  Affidavits  Indispensable  on  Motion  for  New  Trial  A  notice 
of  motion  for  new  trial  given  in  due  time,  if  followed  by  a  statement  or  affida- 
vits in  due  time,  will  continue  the  jurisdiction  of  the  district  court  over  its 
judgment  beyond  the  terra ;  but  if  the  notice  and  statement  are  not  both  made 
in  due  time,  the  court  loses  ita  'jurisdiction  at  the  end  of  the  term,  and  it  can- 
not, thereafter,  set  aside  the  judgment,  even  though  clearly  erroneous.  State  v. 
first  National  Bank,  868. 

Supreme  Court  cannot  enact  a  Statute — ^see  Construction,  5. 

Jurisdiction  over  Judgment  after  Term — see  Judgment,  2. 

Power  of  Court  over  its  Judgment — ^sce  Judgment,  4. 

JURY. 

1 .  Discharge  of  J[cry  not  Sworn.  The  discharge  of  a  jury  impannelcd  in  a 
criminal  case  after  they  have  been  sworn  in  it  might  operate  as  a  bar  to  a 
subsequent  prosecution ;  but  not  so  when  they  have  not  been  charged  with  the 
case.     State  v.  Lawry,  161. 

2.  Peremptory  Challenge  after  Juror  Sworn.  The  allowance  of  a  peremp- 
tory challenge  to  a  juror  who  has  been  accepted  and  sworn  is  not  a  matter  of 
right,  and  a  refusal  on  the  part  of  the  court  to  allow  it  is  not  error.  State  v. 
Ander%on,  265. 

8.  Swearing  of  Jurors  before  Panel  Completed.  It  is  the  better  practice  in 
criminal  cases  to  have  the  panel  of  jurors  full  before  any  of  them  are  sworn 
in  the  case,  so  as  to  give  parties  the  fullest  benefit  of  peremptory  challenges, 
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but  the  law  authorizes  the  swearing  of  jurors  before  the  panel  is  complete, 
and  such  course  is  not  error.     State  v.  Anderson^  265. 

4.  Acts  of  Jurors  not  Amounting  to  Misconduct.  Where  it  appeared  that  dur- 
ing the  progress  of  a  murder  trial  and  at  a  recess  of  the  court,  the  jury  being 
in  the  court-room  where  there  was  an  open  window,  one  of  the  jurors  asked  a 
person  outside  of  the  window  for  a  newspaper,  which  was  handed  to  him  with 
the  answer  "certainly,"  or  "you  are  welcome;"  and  the  juror  looked  over  tlie 
Eastern  dispatches,  and  then  handed  the  newspaper  back,  and  nothing  further 
occurred :  Held^  not  sufficient  misconduct  of  the  jury  to  justify^  a  new  trial. 
State  V.  Anderson^  265. 

3.  Waivkr  of  Objections  to  Jurors  by  Failure  to  Challknoe.  If  a  defendant 
in  a  criminal  case*  accepts  -a  juror  without  objection,  whom  he  knows  to  have 
formed  and  expressed  an  unqualified  opinion  as  to  his  guilt,  he  cannot  after 
verdict  raise  this  objection.     State  v.  Anderson^  265. 

Jury,  right  to,  in  Actions  to  Quiet  Title — ^see  Adverse  Claim  to  Land,  2. 

Instructions  to  Jury — see  Charge,  1,  2,  3,  4. 

Appraisement  of   Damages   by  Rafting   Timber,  without   Jury — ^see  Con- 
struction, 14. 

Failure  to  procure  Jury,  Ground  for  Continuance — see  Criminal  Law,  5. 

Right  to  Jury  in  Equity  Case — see  Equity,  2. 

JUSTICE  OF  THE  PEACE. 

Legislative  Power  as  to  Office  of  Justice  of  the  Peace.  Although  the 
power  may-  exist  in  the  Legislature  to  provide  otherwise  than  by  election  for 
the  filling  of  the  office  of  justice  of  the  peace  in  case  of  emergency  or  special 
occasion,  8uch  as  a  vacancy,  or  the  creation  of  a  new  office,  it  cannot  delegate 
tlie  power  to  determine  the  number  of  justices  for  the  townships,  nor  can  it 
provide  that  the  office  is  to  be  filled  under  general  laws  otherwise  than  by 
popular  election.     State  ex  rei  Bull  v.  Snodffrass,  624. 

LANDS. 

1 .  Application  for  Patent  of  Company  Land.  Though  there  may  be  circumstan- 
ces which  would  make  an  application  by  the  secretary  and  superintendent  of  a 
mining  company  for  a  patent  to  the  mining  ground  of  the  company  injurious 
and  prejudicial,  such  application  cannot  be  so  adjudged  without  a  showing  of 
the  facts  rendering  it  so.     Sherman  v.  Clarky  188. 

2.  Right  of  State  to  Sixteenth  and  Thirty-sixth  Sections.  Under  the  laws 
of  the  United  States,  the  State  became  entitled  to  the  sixteenth  and  thirty-sixth 
sections  of  the  public  land  (except  such  as  were  subject  to  previous  preemp- 
tion rights  and  mineral  lands)  as  fast  as  they  were  segregated  by  surveys  and 
the  surveys  approved.     State  ex  rel.  Wall  v.  Blasdel^  241. 

'i.  State  Lands  subject  to  Sale.  By  the  Act  of  April  2d,  1867,  (Statute  of 
1867,  165)  an  intention  was  manifested  by  the  State  to  sell  such  public  lands 
as  the  sixteenth  and  thirty-sixth  sections,  vested  in  it  without  selection,  as  well 
as  lauds  it  was  authorized  to  selects     State  ex  rel.  Wall  v.  Bla»del^  241. 
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4.      Of  what  Lands  Regents  might  fix  Price.    Under  the  Act  of  April  2d,  1867, 
(Statutes  of  1867,  166)  the  Board  of  Regents  were  authorized  to  fix  the  price 
of  the  public  land  in  but  one  instance,  and  that  was  when  the  lands  had  previ- 
ously been  selected  In  lieu  of  sixteenth  and  thirty-sixth  sections.     State  ex  rel. 
WaU  V.  Blcudel,  241. 

6.  Sixteenth  and  Thirty-sixth  Sections  subject  to  entry  at  Minimum  Prick 
Under  the  Act  of  April  2d,  1867,  (Statute  of  1867,  165)  the  sixteenth  and 
thirty-sixth  sections  belonging  to  the  State,  which  were  not  applied  for  by 
actual  settlers  within  six  months  after  the  passage  of  the  Act,  became  subject 
to  entry  at  the  minimum  price,  which  was  $2.50  per  acre  for  land  within 
twenty-five  miles  of  the  Pacific  Railroads,  and  $1.25  per  acre  for  other  land. 
State  ex  rel.  Wall  v.  Blasdel,  241. 

6.  Selected  Land  only  subject  to  Bids.  Section  6  of  the  Act  of  April  2d,  1867, 
(Statutes  of  1867,  165^  providing  for  the  sale  of  public  lands  to  the  highest 
bidder,  refers  only  to  such  lands  as  are  selected  by  the  State,  as  provided  in 
Sections  4  and  5  of  the  Act,  and  not  to  sixteenth  and  thirty-sixth  sections, 
which  vest  in  the  State  without  selection.     StcUe  ex  rel.  Wall  v.  Blasdel^  241. 

7.  Sales  of  Public  Lands  op  State.  Section  17  of  the  Act  of  April  2,  1867,  for 
the  selection  and  sale  of  lands  granted  by  the  United  States  to  the  State 
of  Nevada,  (Statute  of  1867,  165)  is  constitutional,  and  authorizes  the  pay- 
ment of  warrants  drawn  on  the  school  fund  for  the  expenses  of  selecting  and 
selling  school  lands,  though  such  expenses  exceed  the  one  per  centum  pro- 
vided to  be  collected  for  that  purpose  by  Section  9  of  the  same  Act.  *  State  ex 
rel.  Greenbaum  v.  BhoadeSy  312. 

8.  The  "  Trust  "  in  the  State  Regarding  her  Public  Lands.  The  State  of  Ne- 
vada stands  in  the  situation  of  an  ordinary  trustee  as  to  all  the  public  lands 
granted  to  it  by  the  United  States,  except  the  ninety  thousand  acres  granted 
for  the  purposes  of  an  agricultural  or  mining  college,  as  to  which  it  has  under- 
taken to  bear  the  expenses  of  converting  the  trust  lands  into  interest-bearing 
bonds  without  calling  on  the  trust  fund  for  reimbursement.  SteUe  ex  rel. 
Oreenbaum  v.  Rhoadea^  312. 

9.  Right  of  Pre-kmptor  to  Government  Land.  Where  a  person  in  actual  posses- 
sion of  government  land  has  filed  his  declaratory  statement  for  the  purpose  of 
pre-eippting  it,  and  the  local  land  office  has  decided  in  his  favor,  and  accepted 
from  him  the  government  price,  and  given  him  the  usual  receipt,  he  becomes 
entitled  to  the  possession  thereof,  and  may  maintain  trespass  quare  clausum 
f regit  in"  relation  thereto,  even  against  a  prior  settler.     Courchaine  v.  Bullion 

Company^  869. 

10.  Effect  of  Land  Office  Decisions  on  Pre-emption  Claims.  The  decision  of 
the  Register  and  Receiver  of  the  United  States  Land  Office  in  favor  of  an  ap- 
plicant for  pre-emption  of  public  land,  is  evidence  not  only  that  such  person 
is  entitled  to  a  patent,  but  also  that  he  has  settled  upon  and  improved  the  land, 
and  is  an  acknowledgment  that  his  settlement  and  possession  are  lawful,  and 
in  accordance  with  the  will  of  the  government.  Courchaine  v.  Bullion  Com- 
pany^ 869. 

11.  The  Same.  Though  the  Commissioner  of  the  general  United  States  Land 
Office  has  a  supervisory  control  over  the  action  of  the  local  land  offices,  their 
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decisions  in  favor  of  pre-emption  claimants  will,  until  reversed,  be  received  as 
evidence  of  right  of  possession  in  such  claimants.  Courchaine  v.  Bullion  Com- 
pany,  369. 

12.  Prx-emption  Rights  Rslate  Back  to  First  Stkps.  The  decision  of  the  local 
land  office  in  favor  of  a  pre-emption  right,  is  a  confirmation  by  the  govern- 
ment of  all  acts  done  by  the  pre-emptor  towards  acquiring  title,  and  a  recog- 
nition that  his  possession,  from  the  time  he  took  the  first  steps  to  obtain  title, 
was  rightful ;  and  in  such  case  the  pre-emptor  in  an  action  for  trespass  ^uare 
clausum /regit  upon  the  land,  may  show  that  he  paid  for  the  land  afler  the 
trespass  complained  of.     Courchaine  v.  Bullion  Company^  369. 

13.  Pre-emption  Rights  Before  Patent  as  Evidence.  Where  the  plaintiff,  in  an 
action  of  trespass  qvare  clausum  fregit^  offered  to  prove  that  he  had  taken 
steps  to  acquire  the  title  to  the  locut  in  quo,  which  was  government  land,  by 
filing  a  declaratory  statement  as  a  pre-emption  settler,  that  the  proper  local 
land  office  had  decided  in  favor  of  his  claim,  accepted  from  him  the  govern- 
ment price,  and  given  him  the  usual  receipt  therefor;  and  the  court  excluded 
the  proposed  testimony,  and  there  was  a  judgment  for  defendant ;  and  after- 
wards the  court,  />n  being  satisfied  that  it  had  erred  in  such  exclusion,  granted 
the  plaintiff  a  new  trial :  Held,  that  the  evidence,  though  the  payment  offered 
to  be  shown  was  subsequent  to  the  trespass  complained  of,  was  competent  and 
admissible,  and  the  new  trial  properly  granted.  Courchaine  v.  Bullion  Com- 
pany, 869. 

14.  Trust  in  Favor  or  Settler  Enforced  in  Equity.  When,  by  an  agreement  be- 
tween settlers,  each  secures  the  precise  lands  which  he  has  occupied,  culti- 
vated and  improved,  the  object  of  the  pre-emption  laws  of  Congress  is  attained ; 
and  if,  under  auch  agreement,  one  acquires  the  legal  title  for  another's  land,  s 
trust  results  which  a  court  of  equity  will  enforce.     Bote  v.  Treadway,  455. 

Use  of  Proceeds  of  School  Lands — ^see  Construction,  7. 

PossEsdoRY  Title  to  Public  Land — see  Possession,  1. 

Reasonable  Time  to  Improve  Public  Land — ^see  Settlers,  1 . 

Pre-emption  Rights— see  Settlers,  2,  3,  4. 

LIMITATIONS. 

1.  Statute  of  Limitations.  Where  plaintiff  originally  sued  on  a  written  con- 
tract, and  afterwards  amended  his  complaint  by  adding  a  second  count  on  an 
implied  contract  for  the  same  cause  of  action :  Held,  that  such  amendment 
could  not  be  resisted  on  the  ground  that  a  new  suit  on  such  second  count 
would  then  be  barred  by  the  statute  of  limitations ;  and  that  to  strike  out 
such  second  count  on  that  ground  was  error.  Thcker  v.  Mayor,  etc.,  of  Vir- 
ginia City,  20. 

2.  Statute  or  Limitations  as  to  Trust.  The  statute  of  limitations  does  not 
apply  to  those  cases  of  express  and  direct  trusts  in  which  the  cestui  que  trust 
has  not  a  full  and  adequate  legal  remedy ;  but  where  he  has  such  remedy  the 
statute  will  toll  the  equitable  remedy  precisely  as  it  would  the  legal.  White  v. 
Sheldon,  280. 

Limitations  as  to  Open  Accounts — ^see  Accounts,  1. 
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Limitations  op  Equitable  Actioms — ^see  Equity,  5. 
Limitations  of  Actions  against  Trustees — see  Trusts,  1,  2. 

MANDAMUS. 

1.  Mandamus — its  Function.  The  office  ofmandamua  may  be  to  compel  the  ac- 
tion, but  it  cannot  be  to  correct  the  errors  of  an  inferior  court.  When  such 
court  has  acted,  its  action,  however  informal  or  erroneous,  cannot  be  set 
aside  or  reversed  by  such  writ.     Stale  ez  rel.  Treadway  v.  WriglU^  119. 

2.  Dismissal  op  Appeal  from  Justice's  Court.  Where  a  district  court  dismissed 
an  appeal  from  a  justice's  court,  on  the  ground  that  the  notice  of  appeal  was 
not  duly  stamped :  Held^  that  however  erroneous  the  action  of  the  district 
court,  mandamus  would  not  lie  to  compel  it  to  reinstate  the  cause  and  try  it 
on  the  merits.     State  ex  rd.  TVeadway  v.  WriglU^  119. 

5.  Mandamus  to  Compel  Trustees  to  Call  Election.  A  failure  on  the  part  of 
the  first  board  of  trustees  of  a  mining  corporation  for  a  period  of  nearly  two 
months,  after  the  expiration  of  the  first  six  months  of  the  existence  of  the 
corporation,  to  call  an  election  of  their  successors,  makes  out  a  case  of  neglect 
and  failure  on  their  part  to  perform  their  duty ;  and  jn  such  case  they  may 
be  compelled  by  mandamus  to  call  an  election  at  the  earliest  practicable 
day.     State  ex  rel.  Flagg  v.  Trustees  of  Lady  Bryan  Company^  400. 

4.      Extent   op  Requirements  of  Writ  of   Mandamus.     A  writ  of  mandamus 

■ 

requiring  a  board  of  trustees  of  a  mining  corporation  to  call  an  election, 
obliges  them  to  take  the  proper  steps  for  such  election  in  the  manner  provided 
by  law.     State  ez  rel,  Flagg  v.  Trustees  of  Lady  Bryan  Company^  400. 

6.  Mandamus — its  Function.  Where  a  district  court  refused  to  transfer  a 
cause  pending  in  it  to  a  United  States  court,  and  a  mandamus  was  applied  for 
against  the  district  judge  to  compel  such  transfer:  Held,  that  mandamrts  was 
not  the  proper  remedy,  for  the  reason  that  the  writ  could  only  direct  the  court 
below  to  act,  not  how  to  act ;  and  that  to  entertain  the  application  would  be  in 
effect  to  review  judicial  action,  which  was  not  the  function  of  mandamus. 
State  ex  rel.  Combination  Company  v.  Curler,  446. 

Construction  op  Pleadings  in  Mandamus  Cases — see  Pleadings,  7. 

MECHANICS'  LIENS. 
Taking  effect  op  Lien  Law — see  Construction,  3. 
Lien  on  Mining  Claim — see  Mines,  1. 

MERGER. 

1.  Holding  of  Legal  and  Equitable  Titles  without  Merger.  Where  Heilshorn 
made  a  deed  of  real  estate  absolute  upon  its  face,  but  intended  as  a  mortgage 
to  secure  certain  promissory  notes  to  Grellet,  and  afterwards  made  a  formal 
mortgage  of  the  same  property  to  Dohle ;  and  subsequently  Grellet  assigned 
his  note  and  interests  in  the  property  to  Stevenot,  who  in  a  few  days  afterwards 
also  procured  a  deed  of  the  property  from  Heilshorn,  and  then  reassigned  the 
mortgage  interest  to  Grellet,  who  commenced  a  foreclosure  suit :  Held,  that 
there  was  no  merger  of  the  equitable  title  into  the  legal  title  in  the  hands  of 
Stevenot,  so  as  to  give  the  Dohle  mortgage  priority  to  the  Grellet  mortgage. 
Orellet  v.  HeUshom,  626. 
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2.  Merger  not  Favorrp  in  Equitt.  Mergers  are-  not  favored  in  equity,  and 
are  not  allowed  unless  to  promote  the  intention  either  averred  or  presumed  of 
the  party.     Grellet  v.  HeiUJvom^  520. 

MERITS. 
(See  Affidavit,  1,  2,  3.) 

MINES. 

1.  Laborers*  Lien  on  Mining  Claim.  The  Act  of  Feb.  6tb,  1867,  allowing  liens  in 
favor  of  laborers  for  work  done  on  mining  claims,  (Statutes  of  ISdY,  48)  did 
not  give  a  lien  for  labor  done  before  its  passage.  Hunter  v.  Savagt  Consoli- 
dated  Co.,  163. 

2.  Mines  and  Mining  Interests  Favored.  The  taxation  of  the  proceeds  of  mines, 
as  provided  for  by  the  constitution  and  statute,  is  more  favorable  to  mining  in- 
terests than  if  taxes  were  imposed  directly  upon  the  mines  as  upon  other  real 
property.     State  v.  Kruttscknitt,  US. 

8.  Assessments  of  Proceeds  of  Mines,  How  to  be  Made.  An  assessment  of  the 
product  of  a  mine  made  by  an  assessor  under  the  revenue  act  as  amended  in 
1867,  (Statutes  of  1^67,  169)  must  give  b.oth  the  amount  and  value  of  such 
product ;  and  if  an  assessor  receives  a  sworn  statement  giving  the  product  of 
a  mine  as  bullion  of  a  certain  value,  without  stating  the  amount,  it  is  his  duty 
to  treat  it  as  the  value  in  gold  and  add  thereto  a  sufficient  percentage  to  fix  the 
paper  money  value ;  and  if  he  omit  to  do  so,  he  is  derelict  in  his  duty.  State 
V.  KruttschnW,  178. 

4.  Deductions  for  Cost  of  Working  Ores.  The  deductions  for  the  cost  of  work- 
ing ores,  authorized  to  be  made  for  the  assessments  of  products  of  mines  under 
the  revenue  laws,  are  to  be  made  on  a  legal  tender  paper  currency  basis,  after 
the  assessments  are  calculated  to  such  basis.     State  v.  Kruttschnitt,  178. 

6.  Complaints  as  to  Assessments  on  Proceeds  of  Mines.  A  tax-payer  on  the  pro- 
ceeds of  mines  may  complain  of  inequality  of  assessment  upon  him  at  any  time 
before  the  taxes  are  collected  or  sued  for.     State  v.  Manhattan  Company,  318. 

Powers  of  Officers  of  Mining  Company — see  Corporations,  9,  10,  11. 

Election  of  Trustees  of  Mining  Company — ^sec  Corporations,  12,  13,   14, 
16. 

Substituted  Trustees  of  Mining  Company  do  not  Make  New  Board — see 
Corporations,  17. 

Injunction  as  to  Removal  of  Mining  Office — see  Injunction,  6. 

Injunction  as  to  Transfer  of  Mining  Stock — ^see  Injungtio.v,  7, 

Miners'  Rights  to  Necessary  Lots — see  Question  qp  Law  and  Fact,  3. 

Taxation  of  Proceeds  of  Mines — see  Taxes,  1,  3,  4,  6,  7. 

MORTGAGES. 

1.  Priority  of  Mortgage  for  Purchase  Money.  Where  a  person  in  possession' of 
land  under  a  bond  for  the  execution  of  a  deed  upon  the  payment  of  the  pur- 
chase money  erected  a  building  upon  it,  and  a  mechanic's  lien  was  filed,  and 
after  the  filing  of  the  lien  such  person  procured  a  deed  and  at  the  same  time 
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g&ve  back  a  mortgage  for  the  purchase  moiley,  the  mortgagee  having  nothing 
to  do  with  the  building :  Held^  in  a  euit  to  foreclose  the  mortgage,  in  which  the 
lien-holder  intervened,  that  the  mortgage  debt  was  first  to  be  satisfied  out  of 
the  property.      Virgin  v.  Bruhaker^  81. 

2.  PuKPOSE  OF  Recording  Mortgages.  The  purpose  of  the  record  of  a  mortgage 
is  simply  to  give  notice  and  prevent  parties  who  hold  encumbered  real  estate 
from  imposing  on  innocent  purchasers  or  subsequent  mortgagees.  Virgin  v. 
BrubakeTy  81. 

3.  A  Deed  absolute  on  its  Face  may  be  sriow.^  to  be  a  Mortgage.  A  deed 
absolute  on  its  face,  if  clearly  shown  to  have  been  given  as  security  for  a  loan, 
will  be  treated  as  a  mortgage  in  equity,  and  a  reconveyance  decreed  to  the 
debtor  upon  payment  of  the  debt.     Bingham  v.  Thompson^  224. 

4.  Common  Law  .Iudomknt  in  Foreclosure  Action.  In  a  suit  to  foreclose  a  mort- 
gage there  may  be  a  good  common  law  judgment  for  the  debt,  which  cannot 
be  enforced  until  the  equitable  remedy  against  the  mortgaged  property  is 
exhausted.     Weil  v.  Howard^  384. 

5.  Execution  for  Deficiency  in  Foreclosure  Action.  Under  our  system  of  prac- 
tice, if  a  plaintiff  in  a  foreclosure  suit  takes  simply  a  decree  in  equity  without 
a  common  law  judgment,  Cas  he  may  do  at  his  option)  and  the  mortgaged 
property  falls  short  of  paying  the  entire  debt,  he  may  take  out  an  execution 
for  the  balance.     Weil  v.  Howard^  864. 

6.  Record  of  Deeds  Intended  for  Mortgages  as  Notice.  The  statute  concerning 
conveyances  has  no  provisions  similar  to  those  of  the  New  York  statutes,  under 
which  it  is,  in  that  State,  held  that  the  record  of  a  deed,  absolute  upon  its  face, 
though  intended  as  a  mortgage,  gives  no  notice  to  a  subsec^uent  mortgagee. 
Orellet  v.  UeUshom^  526. 

7.  Liens  of  Deeds  Intended  as  Mortgages.  Where  the  owner  of  real  estate 
made  a  deed  of  the  same  absolute  upon  its  face,  but  intended  as  a  mortgage, 
and  the  same  was  recorded  as  a  deed,  and  afterwards  ho  made  a  formal 
mortgage  upon  the  same  property :  Hdd^  that  the  latter  instrument  was  taken 
^ith  constructive  notice  of,  and  subject  to  the  lien  of,  the  former.  Grellet  v. 
Heilshomy  526. 

Parol  Evidence  to  show  Bill  of  Sale  a  Mortgage — see  Evidence,  4. 

Mortgage  of  IIomeotead  by  Husband  and  Wife — see  Homestead. 

Lien  of  Foreclosure  Judgment — see  Practice  Act,  6. 

Mortgages  Taxable — see  Taxes,  23. 

MUNICIPAL  CORPORATIONS. 
(See  Corporations.) 

MURDER. 

1.  Previous  Difficulties  with  other  Persons  in  Murder  Cases.  On  a  trial 
for  murder,  evidence  was  offered  that  the  defendant  had  been  in  difficulties 
with  other  persons  than  deceased,  and  was  in  a  state  of  mental  excitement  just 
prior  to  the  killing,  and  that  he  procured  and  carried  the  pistol  with  which  the 
killing  was  done  on  account  of  those  other  difficulties,  it  being  admitted  that 
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deceased  had  no  connection  with  such  other  difficulties,  and  that  defendant  did 
not  procure  or  carry  the  pistol  with  any  design  of  using  it  against  deceased  : 
5«W,  irrelevant,  and  properly  refused.     SttUe  v.  Anderson^  265. 

2.  False  Definition  or  Murder.  An  instruction  in  a  murder  case,  that  in  order 
to  constitute  the  crime  of  murder  there  must  be  a>willful,  deliberate,  premedi> 
tated,  and  malicious  intention  to  take  human  life :  Hdd^  to  give  a  false  defini- 
tion of  murder,  and  properly  refused.     Stale  v.  Anderaoti^  265. 

3.  Intent  to  Kill — ^Whkn  Essential  to  Constitute  Murder.  An  intent  to  take 
life  is  an  essential  element  in  the  constitution  of  murder  in  the  first  degree,  ex- 
cept where  it  is  committed  in  the  perpetration  or  attempt  to  perpetrate  arson, 
rape,  robbery,  or  burglary.     State  v.  Neuiton^  410. 

Intent  to  Murder — Use  of  Deadly  Weapon — ^see  Criminal  Law,  11. 

Burden  of  Proof  in  Murder  Cases — see  Evidence,  9. 

Slight  Assault  no  Excuse  for  Homicide — see  Provocation,  2. 

NEGLIGENCE. 

Action  for  Negligence  in  Floating  Timber  on  Riter.  Where  a  law  author- 
izes certain  parties  to  float  timber  down  a  river  with  provisions  for  the  exer- 
cise of  due  care  for  the  protection  of  property  along  the  banks  of  the  stream, 
and  providing  that  aay  damage  occasioned  by  parties  using  the  same  should 
be  appraised  by  three  appraisers,  etc. :  Ueldy  that  the  law  only  contemplated 
such  appraisement  for  such  injuries  as  were  the  natural  and  necessary  conse- 
quences of  the  floating  of  timber  in  the  river;  but  that  an  action,  as  in  other 
cases  of  trespass,  would  lie  for  all  damages,  which  were  the  result  of  care- 
lessness or  negligence.    Mandfebaum  v.  Russell^  551. 

Inexcusable  Negligence  in  Allowing  Default — see  Default,  2. 

NEW  TRIALS. 

1.  Filing  Bill  of  Exceptions  for  New  Trial.  The  failure  to  file  a  statement 
or  bill  of  exceptions  on  motion  for  new  trial  in  a  criminal  case  would  not  justify 
a  reversal  of  an  order  granting  a  new  trial,  the  transcript  not  affirmatively 
showing  that  none  was  presented  to  the  court.     State  v.  Stanley ^  71. 

2.  New  Trial,  when  Improper.  When  a  judgment  and  verdict  are  in  accord- 
ance with  the  evidence,  and  there  is  no  substantial  conflict  in  it  upon  any  ma- 
terial issue,  and  no  error  has  intervened,  the  court  has  no  right  to  grant  a  new 
trial,  and  if  it  do  so  its  order  will  be  set  aside  as  unauthorized.  Lawrence  v. 
Bumham,  361. 

3.  New  Trial  not  Authorized  except  for  Error.  A  verdict  or  other  decision 
cannot  be  set  aside  where  no  irregularity  or  error  whatever  is  shown,  and  the 
verdict  or  decision  is  in  accordance  with  and  justified  by  the  evidence.  Scott 
V.  Haines^  426. 

4.  No  New  Trial  where  jto  Cause  of  Action.  Where  an  action  was  brought  by 
an  assignee  to  recover  certain  claims  for  work,  labor,  and  services,  and  there 
was  a  judgment  for  defendant ;  and  in  his  statement  on  motion  for  new  trial 
the  plaintiff  showed  that  he  had  failed  to  prove  that  his  assignors  had  ever 
performed  work,  labor,  or  services,  or  that  any  sum  was  due  to  them  or  him  : 
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Hdd^  that  the  allowance  of  a  new  trial  upon  any  ground  was  entirely 
unauthorized,  beyond  the  power  of  the  court,  and  erroneous.  Scott  v.  Hmnesy 
426. 

Failure  op  Transcript  to  show  Disposition  of  Motion  for  New  Trial — 
see  Appeals,  18. 

Affidavit  for  New  Trial  in  Criminal  Cases — see  Criminal  Law,  1. 

Statement  or  Affidavit  Indispensable  on   Motion  for  New  Trial — see 
Jurisdiction,  2. 

Acts  of  Jurors  not  Authorizing  New  Trial — see  Jury,  4. 

Presumption  in  Favor  of  New  Trial  Allowed — ^see  Presumption,  3. 

NONSUIT. 
Nonsuit  for  Insufficiency  of  Evidence — see  Ejf^ctment,  8. 

NOTICE. 

1.  Suits  as  Notice  to  Persons  not  Parties.  Where  the  holder  of  a  junior  lien 
against  real  estate  commenced  suit  and  sold  it  under  his  decree,  and  after- 
wards— but  before  the  execution  of  a  sheriff  *s  deed — the  holder  of  a  senior  lien 
commenced  suit,  without  making  the  purchaser  at  the  first  sale  a  party  :  Jleldy 
that  the  second  suit  did  not  affect  the  right  of  the  purchaser  under  the  first  suit 
to  the  legal  title,  and  that  the  doctrine  of  lis  pendens,  so  far  as  it  applied  at  all, 
was  in  bis  favor.     Mattgr  of  Smith  and  others^  Claimants^  264. 

2.  Constructive  Notice  by  Record  Entirely  Statutory.  The  matter  of  con- 
structive notice  by  the  record  of  conveyance  is  entirely  a  creature  of  statute ; 
and  its  effect  is  to  be  gathered  from  construction  of  the  statute.  Orellet  v. 
Heilshoitiy  626. 

Purpose  of  Recording  Mortgage — see  Mortgages,  2. 

Record  of  Deeds  intended  as  Mortgages  as  Notice — see  Mortgages,  6. 

OFFICERS. 

Power  of  Municipal  Corporations. to  Prescribe  Duties  of  Officers — see 
Corporations,  6. 

Power  of  Officers  of  Corporations — see  Corporations,  9,  10,  11. 

Ignorance  of  Official  Duty  no  Excuse — see  Ignorance  of  Law,  1. 

Injunction  as  to  Usurpation  of  Office — see  Injunction,  6. 

Legislative  Power  as  to  Office  of  Justice — see  Justice  of  the  Peace. 

PARTIES. 

1.  Substitution  of  Assignee  as  Plaintiff.  Wher^  a  person  claiming  to  be  as 
signee  of  a  cause  of  action  is  substituted  as  plaintifiT,  and  the  cause  proceeds, 
and  a  judgment  is  rendered  in  his  name,  it  is  too  late  to  object  in  the  appellate 
court  that  he  did  not  file  a  supplemental  complaint,  showipg  his  interest  Vir- 
gin  V.  Brnbaker^  81. 
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2.  Substitution  after  Issues  made  up.  After  the  issues  in  a  cause  are  all  made 
up,  a  person  claiming  to  be  assignee  of  the  cause  of  action  may,  under  Sec.  16 
of  the  Practice  Act,  be  substituted  as  plaintiff;  and,  if  so  substituted,  it  is  not 
necessary  for  him  to  file  a  supplemental  complaint.      Vh'ffin  y.  Bmbaker^  31. 

3.  The  Same.  Usually  an  assignee  must  allege  and  prove  the  assignment  to  sus- 
tain an  action  in  his  own  name,  but  this  rule  does  not  apply  to  a  case  where  an 
assignee  of  a  cause  of  action,  after  the  making  up  of  the  issues,  is  substituted  as 
plaintiff,  and  the  original  plaintiff  assents  to  the  substitution.  Virffin  v.  Bru- 
hakevy  31. 

4.  Position  of  Substituted  Plaintiff.  Under  Sec.  16  of  the  Practice  Act,  where 
a  person  is  substituted  as  plaintiff,  be  does  not  come  in  as  a  new  party,  as 
under  the  old  chancery  practice,  but  he  takes  the  place  of  the  original  plaint- 
iff, who  ceases  to  be  a  party  to  the  suit      Virgin  v.  Bimhaker,  31. 

6.  Partners  Cannot  Sue  in  Partnership  Name.  The  "  Proprietors  of  the  Mexi- 
can Mill,"  a  copartnership  or  unincorporated  association,  cannot  prosecute  an 
action  under  such  copartnership  or  associate  name.  Proprietors  of  Mexican 
Mill  V.  Yellow  Jacket  Co.,  40. 

6.  A  Party  without  Riohts  cannot  Complain  of  Error.  Ko  person  is  in  a 
position  to  complain  of  error  who  does  not  show  by  his  pleading  that  he  has 
some  cause  of  action  or  ground  of  defense.     Sherman  v.  Clark,  138. 

7.  Parties  to  Suits  affecting  the  Legal  Title  to  Real  Estate.  Where  real 
estate  was  sold  by  the  sheriff  under  a  decree  foreclosing  a  mortgage  upon  it , 
and  subsequently  was  again  sold  by  the  sheriff  under  a  decree  foreclosing  a 
mechanic's  lien  upon  it  in  a  suit  commenced  after  the  first  sale  was  made, 
and  the  first  purchaser  was  not  made  a  party  to  the  second  suit :  Held,  that 
the  sheriff's  deed  under  the  second  sale  did  not  divest  or  affect  the  legal  title 
in  the  first  purchaser.     Matter  of  SmiHi  and  others.  Claimants,  264.  ^ 

8.  Proper  as  distinguished  from  Necessary  Parties.     In  a  suit  to  foreclose  a 
.  mortgage  on  real  estate,  the  holder  of  a  mechanic's  lien  attaching  prior  to  the 

mortgage  may  be  a  proper  party,  but  he  is  not  a  necessary  party  to  pass  the 
legal  title  to  a  purchaser  under  the  decree.     Matter  of  Smith  and  others, 
ClaimarUs,  254. 

9.  Ordering  Other  Necessary  Parties  into  Court.  If,  in  a  judicial  accounting 
between  two  of  a  larger  number  of  tenants  in  common  in  a  milling  business, 
it  be  found  that  for  a  full  adjustment  of  the  account  between  such  two  the 
other  tenants  in  common  should  be  brought  in,  the  court  may  order  them 
brought  in.     MiicheU  v.  O'Neale^  604. 

10.  Non-joinder  of  Defendants  in  Actions  ex  delicto.  It  is  unnecessary  to 
join  as  defendants  in  an  action  for  damages  for  trespass  all  persons  who  unite 
in  conmiitting  it;  all  or  any  may  be  sued.     MandUbaum  v.  Russdl,  551. 

If  no  Plaintiff,  no  Action — see  Action,  1. 

No  Demurrer  for  Want  of  Plaintiff — see  Demurrer. 

Dismissal  for  Want  of  Plaintiff  at  any  Time — see  Dismissal. 

Party  Plaintiff  in  Action  for  Delinquent  School  Tax — see  Taxes,  28. 
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PARTNERSHIP. 

1.  Power  of  Partner  to  Borrow  MoNEr.  A  general  partner  in  a  mercantile 
business  may  borrow  money  for  the  benefit  of  the  firm,  and  pledge  its  credit 
therefor,  unlesa  restrained  by  the  articles  of  copartnership  of  which  the  lender 
has  notice,  and  may  resort  to  any  of  the  usual  means  employed  for  that  pur- 
pose.    Roney  v.  Bnckland^  45. 

2.  LiABiLiTT  OF  Firm  for  Bonds  in  Hands  of  Partner.  A  general  partner  in  a 
mercantile  business,  having  obtained  from  a  third  person  certain  U.  S.  bonds 
payable  to  bearer  for  the  benefit  of  the  firm,  while  on  his  way  to  pledge  or 
otherwise  raise  money  upon  them  for  the  purchase  of  goods  for  the  firm,  met 
his  death  by  disaster  and  the  bonds  were  lost :  Ileldy  that  the  transaction  con- 
stituted a  loan  to  the  partnership  and  that  the  firm  was  responsible  for  the 
value  of  the  bonds.     Roney  v.  Buckland^  45. 

3.  Partnership  Liability  of  Persons  Suaring  in  Profits.  As  a  general  rule, 
every  person  who  shares  in  the  profits  of  a  trade  is  liable  for  its  debts  as  a 
partner;  but  the  mere  receipt  by  a  person  of  a  certain  sum  of  its  money  in 
proportion  to  its  profits  as  compensation  for  his  labor  and  services  in  the  busi- 
ness, docs  not  render  him  liable  as  a  partner.     Mcuon  v.  Ilacketty  420. 

4.  Share  of  Profits  as  Compensation  op  Partnership  Agent.  An  agent  or 
servant  of  a  partnership  may  receive  a  sum  in  compensation  for  his  services  in 
proportion  to  the  profits  of  the  concern,  without  being  liable  as  a  partner,  so 
long  as  he  is  not  held  out  to  the  world  as  a  partner,  nor  does  any  act  sufiicient 
to  in(tuce  third  persons  to  believe  him  a  partner.     Mason  v.  Ilacketty  420. 

Si  Action  Against  Joint  Debtors,  Where  One  only  Served.  Where  an  action 
was  commenced  against  two  persons,  alleged  to  be  partners  for  a  debt,  alleged 
to  be  a  partnership  debt ;  and  one  of  them  only  was  served,  who  appeared  and 
filed  an  answer  admitting  all  the  allegations  of  the  complaint;  and  the  court 
found^in  favor  of  plaintiff,  and  rendered  judgment  against  both  parties,  to  be 
enforced  against  the  joint  property  of  both,  and  the  separate  property  of  the 
defendant  served :  Held^  that  the  proceeding  and  judgment  were  authorized 
by,  and  in  strict  accordance  with,  Section  82  of  the  Practice  Act.  Flannery  v. 
Anderson^  437. 

6.  Partnership  Agreement  without  Mutuality  Void.  An  agreement  of  partner- 
ship between  two  persons,  by  which  one,  without  furnishing  any  means  or 
doing  anything  to  further  the  common  enterprise,  is  to  share  equally  in  the 
profits  and  property  acquired,  is  without  mutuality,  founded  on  no  considera- 
tion, and  void.     Mitchell  v.  O'Neale^  504.  • 

Party  as  Witness  against  Surviving  I^artner — see  Witness. 

PLEADING. 
1.  Sufficiency  of  Complaint.  Where  a  complaint  for  work,  labor  and  services 
alleged  an  indebtedness  in  a  sum  certain  therefor,  but  omitte<l  to  allege  specifi- 
cally the  value  of  the  same  or  a  proini.se  to  pay ;  and  defendant,  without  de- 
murring,  put  in  an  answer  denying  indebtedness,  admitting  services  performed, 
and  setting  up  payment  in  full,  and  there  was  verdict  for  plaintiff:  Ileld^  that 
whatever  the  defects  of  the  complaint,  they  were  cure'd  by  defendant's  plead- 
ing and  by  the  verdict.     McManm  v.  Ophir  S.  M.  Company ^  15. 
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2.  Waiver  of  Formal  Objections.  All  mere  formal  objections  to  a  complaint 
are  waived  by  a  plea  of  confession  and  avoidance.  McManus  v.  Ophir  S.  Af. 
Company  y  15. 

8.  SuPFiciKNCT  OP  Complaint.  Where  plaintiff,  in  an  action  to  have  defendant 
declared  his  trustee  as  to  certain  lots  in  Carson  City,  set  forth  that  he  had  pur- 
chased the  same  at  a  sheriflTs  sale  upon  foreclosure  of  a  mortgage,  had  pro- 
cured a  sherilTs  deed,  and  was  the  owner  thereof;  and  that  between  the  dates 
of  his  purchase  and  sherifTs  deed  the  defendant,  colluding  with  the  mortgagor 
and  fraudulently  representing  himself  as  the  true  owner,  had  prevented  a  con- 
veyance of  the  legal  title  from  the  trustee  of  the  town  site :  //tV</,  that  the 
complaint  was  utterly  defective  in  not  setting  out  that  the  mortgagor,  whose 
interests  he  had  purchased,  would  have  been  entitled  to  a  conveyance  of  the 
legal  title.     O entry  v.  Low^  99. 

4.  Suit  on  Original  Consideration  of  Void  Note — Pleadings.  Though  the 
holder  of  a  promissory  note,  which  proves  to  be  void,  may,  in  a  proper  case, 
recover  on  the  consideration  for  which  the  note  was  intended  to  be  given,  he 
cannot  do  so  unless  the  pleadings  set  out  such  consideration.  Wayman  v. 
Toi^eyaon,  124. 

6.  Pleading — Admission  of  Value  of  Goods.  In  an  action  for  the  conversion 
of  chattels  alleged  by  plaintiff  to  be  of  a  certain  value,  defendant  denied  that 
they  were  of  such  value,  or  of  any  greater  value  than  a  certain  less  sum 
named :  Ueld^  that  this  was  an  admission  that  they  were  worth  the  less  sum 
named.     Carlyon  v.  Lannan,  156. 

6.  General  Denial  in  sworn  Answer  Inoperative.  A  general  denial  in  an  an- 
swer which  is  required  to  be  verified  is  inoperative ;  the  very  olyect  of  putting 
a  defendant  on  his  oath  being  to  have  a  specific  answer  on  his  conscience  as 
to  each  separate  allegation  of  the  complaint.  Si€Ue  v.  Western  Union  Tele- 
graph Company^  338. 

7.  Construction  of  Pleading.  A  petition  for  a  rnandamus  to  compel  the  calling 
of  a  first  annual  meeting  of  the  stockholders  of  a  mining  corporation  for  the 
election  of  the  second  board  of  trustees  alleged  that  such  meeting  should  have 
been  held  on  a  certain  day  two  months  before ;  that  it  was  not  called  or  held ; 
that  in  consequence  of  the  failure  to  call  it  the  petitioner  requested  the  in- 
cumbent board  of  trustees,  in  writing,  to  call  such  meeting,  at  as  early  a  day 
as  practicable;  and  that  the  incumbent  board  refused,  and  contiimed  to 
refuse  to  call  such  meeting,  or  any  meeting,  for  the  election  of  trustees :  ffeld^ 
that  though  as  a  pleading  the  petition  might  have  been  more  explicit  on  the 
point  that  no  election  had  been  held,  it  was  not  so  defective  as  to  warrant  a 
refusal  of  the  writ  on  the  grouiui  of  a  want  of  a  showing  of  that  fact.  State 
ex  rel.  Flagg  v.  Trustees  of  Lady  Bryan  Company^  400. 

8.  Pleading  bt  One  of  Several  Joint  Debtors.  Section  32  of  the  Practice  Act 
does  not  require,  nor  does  it  seem  to  authorize,  one  of  several  joint  debtors, 
upon  whom  only  service  is  .made,  to  appear  or  answer  for  his  codefendants 
who  are  not  served ;  but  service  upon  any  one  alone  is  sufficient  to  warrant  a 
judgment  against  the  joint  property.     Flannery  v.  Anderson,  437. 

9.  Pleading  by  Defendant  asking  Affirmatiye  Relief.  A  defendant  claiming 
affirmative  relief  must  plead  as  fully  as  if  he  were  a  plaintiff.  Hose  v.  Tread- 
way^  445. 
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10.  Pleading — Demurrkr  instead  of  Plea  in  Abatement.  In  a  suit  for  damages 
occasioned  by  floating  timber  down  a  river,  a  defense  that  the  action  should 
not  be  maintained  for  the  reason  that  defendants  were  authorized  to  float  such 
timber  by  a  general  law  of  the  State,  which  provided  that  all  damages  occa- 
sioned thereby  should  be  determined  by  appraisers  to  be  appointed,  and  that 
no  such  appraisers  had  been  appointed  or  applied  for,  should  be  taken  by  de- 
murrer, and  not  in  the  way  of  a  plea  in  abatement.  Mandlehautn  v.  JtiufeU^ 
551. 

11.  Answer  instead  ov  Plea  in  Abatement.  A  defense  on  the  ground  of  a  de- 
feat of  parties  defendant  should  be  made  by  answer,  and  not  in  the  way  of  a 
plea  in  abatement.     MancUebawn  v.  Russell^  551.  « 

Amendment  of  PLEADi^ics — see  Amendments,  1,  2,  3. 

Admission  in  Pleadings  dispenses  with  Proof — see  Evidence,  6. 

PLEADING  in  Injunction  Cases — ^see  Injunction,  8,  9. 

A  Party  who  shows  no  Right  cannot  complain  of  Error — see  Parties,  6. 

POSSESSION. 

1.  Possessory  Title  to  Pulic  Land.  A  title  to  public  land  not  surveyed  or 
brought  into  the  market  by  government,  sufficient  to  maintain  ejectment, 
may  be  acquired  only  in  one  of  two  ways;  either  by  a  compliance  with  the 
requirements  of  thft  statute  relating  to  possessory  actions,  or  by  actual  pos- 
session or  occupation  of  such  land.     Staininger  v.  Andrews^  59. 

2.  Actual  Possession.  Actual  possession  of  land  is  the  purpose  to  enjoy  the 
same,  united  with  or  manifested  by  such  visible  acts,  improvements,  or  inclos- 
ures  as  will  give  to  the  locator  the  absolute  and  exclusive  enjoyment  of  it. 
Staininger  v.  Andrews^  59. 

3.  Possession  to  Maintain  Trespass  Quare  Clauscm  Fregit.  To  maintain  an 
action  of  trespass  quare  clausiim  fregit^  it  was  formerly  held  necessary  for  the 
plaintiff  to  establish  an  actual  possession  of  the  lonut  in  qvo  ;  but  under  more 
modern  decisions  a  constructive  possession  is  held  sufficient.  Courdtaine  v. 
BnlHon  Company^  369. 

4.  Right  of  Possession  in  Defendant.  Actual  possession  of  real  estate,  even 
though  wrongful,  is  sufficient  to  support  an  action  gf  trespass  quare  clautum 
fregit  against  a  mere  stranger  or  intruder,  but*  not  against  the  rightful  owner. 

Courchaine  v.  Bullion  Compant/^  869. 

5.  Prior  Possession — Question  of  Fact.  Jn  ejectment  for  land,  on  the  ground 
of  prior  possession,  if  there  is  some  evidence  tending  to  prove  acts  of  appro- 
priate domain,  its  sufficiency  is  a  question  of  fact  for  the  jury,  and  not  one  of 
law  for  the  court  to  decide.     Sharon  v.  Davidson^  416. 

6.  Reasonable  Time  to  Complete  Appropriation.  In  the  appropriation  of  running 
water  for  the  purpose  of  acquiring  a  right  thereto,  if  any  work  is  necessary  to 
be  done  to  complete  the  appropriation,  the  law  gives  a  reasonable  time  within 
which  to  do  such  work  and  protects  the  rights  during  such  time  by  relation  to 
the  time  when  the  first  step  was  taken.     Ophir  Company  v.  Carpenter^  634. 
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7.  Appropriation  of  Water  when  Diligence  not  Exercised.  Where  the  work 
necessary  to  complete  an  appropriation  of  running  water  is  not  prosecuted 
with  diligence,  the  right  to  the  use  of  the  water  does  not  relate  back  to  the 
time  when  the  first  step  was  taken  to  secure  it ;  but  dates  from  the.  time  when 
the  work  is  completed  or  the  appropriation  is  fully  perfected.  OpJtir  Company 
V.  Carpenter^  534. 

8.  DiLioENCK  in  pROSKcrTiNG  WoRK  OP  APPROPRIATION.  Diligcncc  in  the  prosecu- 
tion of  work,  such  as  the  appropriation  of  running  water  by  constructing  a 
ditch  for  its  use,  does  not  require  unusual  or  extraordinary  eflTorts,  but  only 
such  constancy  or  steadiness  of  purpose  or  labor  as  is  usual  with  men  engaged 

,  in  like  enterprises,  who  desire  a  speedy  accomplishment  of  their  designs ;  such 
assiduity  in  its  prosecution  as  will  manifest  a  bona  fide  intention  to  complete 
it  within  a  reasonable  time.     Ophir  Company  v.  Carpenter^  584. 

9.  Excuses  for  Delay  in  Prosecctino  Work  op  Appropriation.  In  the  consid- 
eration whether  reasonable  diligence  has  been  exercised  in  the  construction 
of  a  ditch  necessary  to  the  appropriation  of  water,  requiring  the  outlay  of 
much  capital  and  the  labor  of  many  men,  the  illness  of  the  appropriator  and 
his  want  of  pecuniary  means  to  prosecute  the  work,  being  mattera  incident  to 
the  person  and  not  to  the  enterprise,  are  not  such  circumstances  as  will  excuse 
great  delay  in  the  work.     Ophir  Company  v.  Carperder^  634. 

•  Possession  necessary  to  malntain  Ejectiient — sec  Ejectment,  I. 

Reasonable  Diligence  in  taking  Possession — see  Ejectment,  2. 

PRACTICE. 

1.  Equity  Case  before  Jury.  If  an  equity  case  is  treated  as  an  ordinary  action 
at  law  and  submitted  to  a  jury  as  such,  and  the  court  considers  itself  bound 
and  controlled  by  the  verdict  as  in  an  action  at  law,  each  party  has  the  same 
right  with  respect  to  instructions  as  if  it  were  a  case  at  law.  Van  Vied  v. 
Olin,  96. 

2.  Modification  of  Judgment.  Where  a  judgment  of  nonsuit  was  rendered,  but 
the  judgment  actually  entered  was  in  form  a  judgment  on  the  merits,  the 
Supreme  Court  on  appeal  modified  it  to  conform  to  the  fact,  at  respondents 
costs.      Warren  v.  Sweeney^  101. 

8.  Practice — Modifying  Erroneous  Judgment  for  Lien.  Where  a  judgment  of 
lien  was  renderM  against  a  mining  claim  for  work  done  on  it  partly  before 
and  partly  after  the  passage  of  the  Statute  of  Feb.  6th,  1867,  allowing  such  lien : 
Held,  that  it  should  be  so  modified  as  to  allow  a.  lien  only  for  the  work  done 
after  the  passage  of  the  Act,  the  amount  of  which  should  be  ascertained  in  the 
court  below,  and  an  ordinary  judgment  for  the  balance.  Hunter  v.  Savage 
Consolidated  Co.,  153. 

4.  Practice  as  to  Opening  Defaults.  As  a  general  rule  a  defaulted  party,  who 
has  a  good  defense,  should,  when  prompt  application  is  made  and  aU  orders  of 
the  court  for  indemnity  to  the  opposite  side  complied  with,  be  allowed  to  set 
it  up  notwithstanding  any  negligence  on  the  part  of  himself  or  counsel.  But 
when  the  negligence  has  been  so  extreme  as  to  cause  suspicion  of  willful  delay, 
the  court  should  require  a  full  showing  of  the  facts  upon  which  the  defense 
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rests,  and  impose  such  proper  terms  as  to  costs,  speedy  trial,  taking  depositions 
and  security  for  judgment,  as  may,  as  far  as  possible,  indemnify  the  plaintift 
against  the  delay.    Howe  v.  Coldren^  171. 

5.  Supreme  Court  will  not  Grant  Relief  to  Persons  not  Asking  it.  As  a 
general  rule,  an  appellate  court  will  not  set  aside  an  erroneous  judgment 
except  it  be  prejudicial  to  the  party  appealing;  it  will  not  interfere  for  the 
purpose  of  affording  relief  to  one  who  has  not  asked  relief.  Matter  of  Smith 
€fnd  otherSy  Claimants^  264. 

6.  Practice  as  to  Injunctions.  Under  Section  111  of  tfie  Practice  Act,  as 
amended  in  1864,  (Statutes  of  1864,  75)  an  injunction  can  only  be  granted 
after  notice,  or  after  an  order  to  show  cause ;  aKd  an  order  refusing  an  injunc- 
tion will  not  be  disturbed  on  appeal,  if  the  record  does  not  show  such  notice 
or  order  to  show  cause.  Lady  Bryan  G.  db  S.  .  Company  v.  Lady  Bryan 
M.  Cwnpany^  414. 

7.  Practice — Right  to  Hate  an  Accounting.  Where  a  plaintiff  alleged  a  part- 
nership between  himself  and  the  defendant,  and  prayed  for  an  accounting  on 
the  ground  of  such  partnership,  and  the  defendant  answered  denying  such 
partnership,  but  admitting  that  he  and  plaintiff  were  interested  as  tenants  in 
common  in  certain  milling  business,  ind  that  as  to  that,  there  having  never 
been  a  settlement,  he  was  willing  and  desirous  that  an  accounting  should  take 
place ;  and  on  the  trial  it  was  found  that  no  partnership  ezisled,  and  the 
complaint  was  thereupon  dismissed :  Held^  that  the  plaintiff,  under  the  plead- 
ings, was  entitled  to  an  accounting  as  to  the  milling  business,  and  that,  so  far 
as  that  was  concerned,  it  was  error  to  dismiss  the  bill.  MUchell  v.  0*Neale^ 
604. 

8.  Practice — Injunctions  Ancillary  to  Controverted  Lbgal  Rights.  When 
an  injunction  is  asked  in  an  action  as  merely  ancillary  to  what  is  claimed  to  be 
a  legal  right,  the  parties  have  a  right  to  have  the  legal  issues  determined  by  a 
jury  before  a  final  injunction  can  properly  issue.  Ophir  Company  v.  Carpen- 
ter^ 634. 

Damages  on  Appeal  for  Delay — see  Appeals,  9. 

Certificate  of  Clerk  to  Transcript,  Function  of— tee  Clerk,  1. 

Dismissal  for  want  of  Plaintiff  at  any  Time — see  Dismissal. 

Admission  in  Pleadings  dispenses  with  Proof — see  Evidence,  6. 

Common  Law  Judgments  in  Foreclosure — see  Mortgages,  4. 

Ordering  other  necessary  Parties  into  Court — see  Parties,  9. 

Presumptions  in  favor  of  District  Courts — see  Presumption,  1,  2,  3,  7. 

Practice  as  to  Rehearing — see  Rehearing,  1,  2. 

Stipulation  to  waive  Technical  Errors — see  Stipulation. 

PRACTICE  ACT. 

1.  Construction  OF  Pleadings.  Sections  70  and  71  of  the  Practice  Act  have 
liberalized  the  rules  of  construction  applicable  to  pleadings  so  as  not  only 
to  embrace  the  whole  of  the  English  statutes  of  jeofails  and  amendments, 
but  to  go  somewhat  beyond.     McManua  v.  Ophir  8.  M.  Company^  15. 
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2.  Sbction  840  OF  Practice  Act.  The  object  which  the  Legislature  had  in  view 
in -passing  Section  S40  of  the  Practice  Act.  was  to  make  even  the  parties  to 

.  actions  competent  witnesses  in  all  cases,  except  where  an  undue  advantage 
might  be  gained  thereby.  By  the  phrase  "  adverse  party"  was  meant  the 
actual  party  to  the  transaction :  he  who  could  himself  testify  as  to  it.  Honey 
V.  Buckland;  46. 

3.  Relief  Under  Sec.  254  of  Practice  Act.  In  an  action  to  determine  an  ad- 
verse claim  to  land,  under  Section  254  of  the  Practice  Act,  a  court  has  no 
right  to  decree.that  defendant  has  no  title  to  or  right  in  land  to  which  plaintiff 
fails  to  show  a  possession  or  title  in  himself.     Van  Vleet  v.  Olin^  96, 

4.  Section  68  of  Practice  Act.  The  punctuation  after  the  words  "  excusable 
neglect,"  in  the  latter  part  of  Section  68  of  the  Practice  Act,  as  printed,  is 
absurd ;  there  should  be  a  full  stop  after  those  words.     Howe  v.  Coldreit,  171. 

5.  Docketing  Personal  Judgment  in  Foreclosure  Action.  Under  Sec.  204  of 
the  Practice  Act,  as  a  general  rule,  every  money  judgment  may  be  immedi. 
ately  docketed  and  thereby  become  a  lien ;  but  such  is  not  the  effect  of  the 
docketing  of  a  personal  judgment  in  a  foreclosure  case,  for  the  reason  that 
such  judgment  is  suspended  until  after  the  equitable  remedy  against  the  mort- 

*gaged  property  is  exhausted.     Weil  v.  Houxird,  384. 

6.  Lien  of  Foreclosure  Judgment.  Section  246  of  the  Practice  Act  limits  the 
lien  of  •  foreclosure  judgment  or  decree,  whatever  its  form,  to  the  mortgaged 
property  until  it  is  exhausted ;  and  there  can  be  no  judgment  lien  upon  other 
property  until  a  deficiency  is  duly  ascertained  and  docketed.  Weil  v.  Hows 
ard,  384. 

Section  254 — as  to  right  to  Jury — see  Adverse  Claim  to  Land,  2. 

Section  426 — as  to  Presentation  of  Errors— see  Appeals,  14. 

Section  286 — as  to  non-appealable  Orders — see  Appeals,  20. 

Section  111 — as  to  restraining  Orders — see  Injunction,  10. 

Section  32 — as  to  Judgment  by  Confession  of  Joint  Debtor — see  Judg- 
ment, 6. 

Section  205 — as  -^  Heading  of  Columns  of  Judgment  Docket — see  Judg- 
ment Docket,  3. 

Section  16 — as  to  substituting  Assignee  as  Plaintiff — ^see  Parties,  2,  4, 

Section  82 — as  to  Actions  against  Joint  Debtors — see  Partnerships,  6. 

PREfiliPTION. 
Right  of  PreSmptor  to  Government  Land — see  Lands,  9,  10,  11,  12,  13,  14. 
Preemption  Rights  to  selected  Land — see  Settlers,  2. 
Recognized  pREfiMPTioN  Rights — see  Settlers,  3. 
•Contracts  as  to  Preemption  Rights — see  Settlers,  4. 

PRESUMPTION. 

1.  Presumption  of  Regularity  of  District  Court  Proceedings.  Where  a  tran- 
script on  appeal  from  a  district  court  showed  that  a  petition  for  leave  to  inter- 
vene had  been  filed  in  the  court  below,  and  was  treated  by  the  court  and  all 


.  INDEX.  608 


the  parties  as  a  pleading  in  the  cause,  and  no  order  allowing  snch  intervention 
appeared,  it  was  presumed  that  such  an  order  had  been  m&de.  Virgin  ▼. 
Brubaker,  31. 

2.  The  Same.  Where  a  transcript  on  appeal  from  a  judgment  of  a  district  court 
showed  an  application  in  the  court  below  of  the  judgment  plaintiff  to  be  sub- 
stituted in  place  of  the  original  plaintiff,  and  no  order  of  substitution  appeared, 
such  order  was  presumed  to  have  been  made.     Virffin  v.  BrubakeTy  31. 

8.  Presumption  in  favor  of  District  Court.  The  exercise  of  the  right  in  a 
district  court  to  grant  a  new  trial  will  be  presumed  to  be  correct  and  proper 
until  affirmatively  shown  to  be  erroneous.     State  v.  Stanley ^  71. 

4.  Presumption  of  Continuance  of  Things  in  Statu  Quo.  Where  a  certain  state 
of  facts  is  proved  to  have  existed,  the  legal  presumption  is  that  the  same  state 
of  things  continues  to  exist  until  such  presumption  is  rebutted  by  proof  or  by 
some  counter  presumption  arising  from  lapse  of  time,  or  some  other  circum- 
stance.    Ihble  Mountain  Co,  v.  Waller's  Defeat  Co.^  218. 

6.  Presumptions  from  Advance  of  Money.  The  mere  circumstance  of  money 
being  advanced  by  one  person  to  another  would  give  rise  to  a  presumption  of  a 
loan  or  payment  of  a  debt,  and  not  to  the  presumption  that  it  was  furnished 
for  the  purchase  of  property  in  trust.     Wliite  v.  Sheldon^  280. 

0.  Presumptions  from  Use  of  Deadly  Weapon.  When  a  deadly  weapon  is 
used  in  iv  manner  likely  to  occasion  the  death  of  another,  and  death  is  the  re- 

*  suit,  the  presumptions  are  that  the  person  using  it  intended  to  kill,  and  that 
such  intent  is  a  malicious  ong,  but  neither  presumption  is  conclusive.  State  v. 
Newton,  410. 

7.  Presumption  in  Favor  of  Finding  of  District  Court.  Where  a  fact,  neces- 
sary to  be  proven  to  support  a  judgment,  is  found  by  a  district  court,  and  there 
is  nothing  in  the  record  on  appeal  to  negative  such  finding,  it  will  be  presumed 
to  have  been  established  by  competent  and  sufficient  evidence.  Flannery  v. 
Anderson^  487. 

8.  Presumption  in  Favor  of  Legal  Title  of  Long  Standing.  A  person  claim- 
ing an  interest  in  property,  who  yet  has  allowed  another  to  take  the  title  in  his 
own  name  and  to  treat  it  as  his  own  for  years,  must  make  out  a  strong  and 
satisfactory  case.     Mitchell  v.  G'Neale^  604. 

Presumptions  as  to  Failure  to  file  Exceptions — see  New  Trials,  1. 

PROBATE.  • 

Powers  as  to  Guardians'  Sales  of  Real  Estate — see  Guardlans,  2. 

PROMISSORY  NOTES. 

1.  Promissory  Note,  Existence  of  Parties.  There  must  be  two  parties  to  every 
promissory  note,  a  maker  and  a  payee ;  if  the  payee  named  is  not  in  .esse^  there 
is  no  note.      Wayman  v.  Torreyaon,  124. 

2.  Note  Payable  to  Fictitious  Payee.  The  doctrine  of  Foster  v.  Shattuck, 
(2  New  Hampshire,  448)  that  a  note  made  to  a  fictitious  payee  or  order,  may 
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be  sued  on  by  the  person  to  whom  delivered,  as  if  made  i>ayable  to  bearer,  is 
not  borne  out  by  authority  nor  correct  in  principle.  Wayman  v.  TorreywH^ 
124.  * 

Suit  on  original  Consideration  of  void  Note — see  Pleading,  4. 

Note  void  for  want  of  Stamp — see  Stamps,  1. 

Notes  Taxable — see  Taxes,  22. 

PROVOCATION. 

1.  Exercise  of  Legal  Right  Not  a  Provocation.  The  simple  exercise  of  a 
legal  right,  no  matter  how  offensive  to  another,  is  never  in  law  deemed  a  prov- 
ocation sufficient  to  justify  or  mitigate  an  act  of  violence.    State  v.  Lawry^  161. 

2.  Slight  Assault  no  Excuse  for  Homicide.  An  instruction  asked  by  defend- 
ant  in  a  murder  case  that,  if  the  jury  should  find  that  immediately  previous 
to  the  killing  deceased  had  assaulted  the  defendant,  they  should  find  defendant 
guilty  of  manslaughter :  HdtL,  properly  refused,  because  a  mere  slight^ assault, 
such  as  the  touch  of  a  finger  or  the  laying  of  a  hand  on  the  coat,  would  not 
be  sufficient  to  reduce  a  homicide  from  murder  to  manslaughter.  State  v. 
And&8on^  265. 

Provocation  op  Cruelty  in  Divorce — see  Divorce. 

Provocation  as  Question  of  Law  or  Fact — see  Questions  of  Law  and 
Fact,  2. 

QUANTUM   MERUIT. 

Quantum  Meruit  for  Counsel  Fees — see  AVforney,  1,  2,  8. 

Quantum  Meruit  against  Municipal  Corporation — see  Corporations,  6. 

QUESTIONS  OF  LAW  AND  FACT. 

• 

1 .  Question  of  Fact.  The  question  as  to  whether  a  settler  on  public  land  has 
proceeded  with  reasonable  diligence  to  follow  up  his  location  with  the  neces- 
sary improvements,  so  as  to  recover  against  a  subsequent  possessor,  is  a 
question  of  fact  for  the  jury.     Staininger  v.  Andrews^  69. 

'J.  Provocation  as  Question  of  Fact  or  Law.'  As  a  general  rule,  the  determina- 
tion as  to  what  length  of  time  may  intervene  between  an  act  of  provocation 
and  the  commission  of  a  crime  should  be  left  to  the  jury,  when  the  provoca- 
tion is  not  so  far  distant  as  to  leave  no  doubt.     State  v.  Ijawry^  161. 

3.  Miners'  Rights  to  Necessary  Lots — Question  of  Fact.  Whether  a  town  lot 
located  by  a  miner,  for  mining  purposes,  is  so  necessary  for  his  use  to  enable 
him  to  work  his  mine  as  to  make  his  right  superior  to  that  of  a  pre-emptor, 
in  accordance  with  the  Act  of  Congress  of  July  1st,  1864,  in  relation  to  town 
lots,  etc.,  is  a  question  of  fact  for  the  jury.  Courchaine  v.  BuUUm  Company ^ 
869. 

4.  Due  Diligence  as  a  Question  of  Law.  Due  diligence  is  sufficiently  clearly 
defined  to  enable  courts  to  determine  whether  any  given  state  of  facts  is  suf- 
cient  to  constitute  it  or  not.     Oplur  Company  v.  Carpenter^  634. 

Prior  Possession  as  Question  of  Fact — see  Possession,  6. 
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RAFTING. 

Construction  op  Act  for  Rafting  Tivber  on  Rivers — see  Construction, 
18,  14. 

Nrolioence  in  Rafting  Timber — see  Negligence. 

RATIFICATION. 
Ratification  of  Agency — see  Agency,  4. 

RECITAL. 
Recitals  in  Sheriff's  Deed — ^see  Sheriff,  1,  2. 
Recital  of  Judgment  in  Tax  Deed  no  Evidence — see  Tax  Deed,  2. 

RECORD. 

Record  pw  Conveyances  in    General  as  Notice.    In  this  State  both  subse- 
quent purchasers  and  mortgagees  have  constructive  notice  under  the  statute  of 
,  every  properly  recorded  conveyance  affecting  real  estate.     Grdlet  v.  Heilthonij 
626. 

Purpose  op  Recording  Mortgages — ^see  Mortgages,  2. ' 

Record  of  Deeds  intended  as  Mortgages — ^see  Mortgages,  6. 

REHEARING. 

1 .  Second  Rehearing.  Where  an  order  refusing  a  new  trial  in  a  District  Court  of 
the  Territory  of  Nevada  was  appealed  to,  and  the  order  affirmed  by,  the  Terri- 
torial Supreme  Court,  which  also  denied  a  petition  for  rehearing  and  issued  a 
remittitur,  and  on  appeal  in  the  same  case  to  the  United  States  Supreme  Court 
was  dismissed,  on  the  ground  that  such  a  judgment  would  not  be  reviewed  by 
that  court,  the  mandate  of  which  was  filed  in  this  as  the  successor  of  the  Ter- 
ritorial Supreme  Court :  Ileld^  that  a  petition  for  a  rehearing  of  the  appeal  to 
the  Territorial  Supreme  Court  should  not  be  entertained.     Trench  v.  Strong,  87. 

2.  The  Same.  To  sanction  the  practice  of  filing  a  second  petition  for  rehearing 
would  be  mischievous,  and  should  not  be  permitted  except  to  correct  a  palpable 
error  and  grievous  wrong.     TVench  v.  Strong,  87. 

REMITTITUR. 

ft 

Form  of  Remittitur.    No  peculiar  form  or  nice  technical  exactness  is  required 
•  in  a  remittitur.     Trench  v.  Strong,  87. 

Evidence  of  Authority  to  Issui  Remittitur — see  Evidence,  2. 

REPLEVIN. 
Purpose  of  Demand  in  Replevin — ^see  Demand,  2. 
Replevin  by  Tenant  in  Common — see  Sheriff,  8. 

RETURNS. 
Sheriff's  Return  as  Evidence — see  Sheriff,  1. 
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RIVER. 
Rafting  on  Riykr  Act — Bee  Construction,  13,  14. 

SALES. 

1.  Mere  Insoltknct  of  Purchaser  of  Goods  does  not  Atoid  Sale.  The  mere 
insolyency  of  the  purchaser  of  goods  on  credit,  although  well  known  to  him- 
self, if  no  false  representations  are  made  and  no  ardfice  used^  will  not  avoid  a 
sale  to  him.    Khpenstein  y.  Mvloahy^  296. 

2.  What  False  Representations  will  Atoid  Sals  of  Goods.  Any  false  represent- 
ations or  artifice  by  a  purchaser  of  goods,  if  the  seller  is  thereby  induced  to 
part  with  them,  which  otherwise  he  would  not  have  done,  will  invalidate  the 
sale,  whether  the  purchaser  is  solvent  or  insolvent  KlopenUein  v.  Mvleahy^ 
296. 

8.  What  False  Representations  will  not  Avoid  Sale.  False  representktions  by 
a  purchaser  of  goods  will  not  avoid  the  sale,  unless  it  appears  that  the  seller 
was  thereby  induced  to  do  that  which  he  would  probably  not  have  done  but 
for  them.    Klopenstein  v.  Mtdcahy^  296. 

4.  Purchase  of  Goods  with  Intention  not  to  Pay.  A  s<*le  of  goods  on  credit 
will  be  avoided  when  the  buyer,  knowing  himself  insolvent,  purchases  with  the 
intention  of  not  paying  for  them,  although  no  false  representations  are  made 
by  him.     Klopenstein  v.  Mutcahy^  296. 

6.  Delivery  of  Goods  under  Statute  of  Frauds.  Where  Robinson  worked 
Lawrence^s  farm  on  shares  for  a  term  expiring  October  Ist,  1866,  and  on  that 
day  Lawrence  took  possession  of  one  room  in  the  house,  leaving  Robinson  and 
his  family  living  in  the  house  as  before,  and  commenced  collecting  pay  for  the 
pasturage  of  cattle  on  the  farm ;  and  the  grain  owned  in  common,  having  been 
threshed  after  the  term,  was  placed  in  two  separate  bins  in  the  bam ;  and  while 
it  was  there  Robinson  sold  his  share,  which  was  in  one  of  the  bins,  to  Law- 
rence, but  there  was  no  other  delivery,  except  that  Robinson,  going  with  Law- 
rence to  the  bam,  said  in  the  presence  of  a  witness,  **•  Here  is  the  grain  I  have 
sold  you,^*  and  Robinson  continued  to  keep  a  key  of  the  bam  in  which  he  also 
continued  to  keep  his  horses  as  before :  Held^  that  there  was  no  such  delivery 
of  the  grain  as  to  take  the  sale  out  of  the  statute  of  frauds,  or  protect  the 
property  as  that  of  Lawrence  from  attaching  creditors  of  Robinson.  Lawrence 
V.  BumJiam,  861. 

SCHOOL  LANDS. 
(See  Lands.) 

SETTLERS. 

1.  Reasonable  Time  to  Improve  Public  Land.  A  settler  on  public  land  is  enti- 
tled to  a  reasonable  time  after  his  location  to  inclose  it,  or  to  make  such 
improvements  as  may  be  necessary  to  its  enjoyment ;  and  during  such  time  he 
will  be  protected  precisely  the  same  as  if  he  had  perfected  by  possession,  by 
inclosure,  or  otherwise.     Statninger  v.  AndretoSy  69. 
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2.  Pr£-emption  Rights  to  Selected  Land.  Under  Section  6  of  the  Act  of  April 
2d,  1867,  (Statutes  of  1867,  166)  a  settler  on  public  land  selected  for  the  State 
has  for  six  mdhths  after  selection  a  preferred  right  to  purchase  at  the  minimum 
price,  notwithstanding  the  fact  that  more  may  have  been  offered  by  one  not 
the  first  occupant.     State  ex  rel.  Wall  v.  Blasdely  241. 

3.  Recognized  Pre-emption  Rights.  As  between  mere  settlers  on  govcmment 
land,  none  of  whom  claim  under  the  government,  priority  of  possession  must 
prevail ;  but  w-hen  the  government,  by  its  proper  tribunals,  decides  a  particular 
person  entitled,  its  decision,  in  the  absence  of  fraud,  is  evidence  of  such  pejr- 
8on*s  right  of  possession  as  superior  to  any  acquired  by  mere  priority  unac- 
companied by  any  recognition  on  the  part  of  government.  Courchaine  v.  JSut- 
lion  Co.^  869. 

4.  Contract  as  to  Making  Pre-emption  Claims.  Where  there  was  a  contract 
between  two  persons  that  one,  who  was  entitled  to  pre-empt  a  certain  tract  of 
land,  should  make  no  pre-emption  claim,  in  consideration  of  which  the  other 
sh<2uld  make  a  pre-emption  claim  for  a  larger  tract  including  the  former,  and 
after  obtaining  the  government  title,  upon  payment  of  a  proportional  price  for 
the  lesser  tract,  should <deed  it  to  the  other:  Heldy  a  valid  contract,  neither  in 
contravention  of  the  pre-emption  laws  nor  within  the  statute  of  frauds.  Bom 
V.  Treaduxty^  466.  • 

Right  of  Pre-emptor  to  Government  Land — see  Lands,  9. 

Trust  in  Favor  op  Settler  Enforced  in  Equity — see  Lands,  14. 

Question  of  Reasonable  Diligence  in  Settling  for  Jury — see  Questions 
of  Law  and  Fact,  1. 

SHERIFF. 

1.  Sheriff's  Returns  and  Recitals  as  Proof.  After  a  judgment  has  been  shown 
and  an  execution  therein  regularly  issued  and  placed  in  the  hands  of  the  prop- 
er officer,  his  return  on  the  execution,  and  his  recitals  in  the  deed  which  he 
executes,  in  carrying  out  the  commands  of  the  writ,  are  proof  of  his  official 
acts.     Bolan  v.  Bolan^  150. 

2.  Recital  of  Assignment  in  Sheriff's  Deed.  The  recital  in  a  sherifiTs  deed 
made  to  a  person  other  than  the  purchaser  at  the  sale,  of  an  assignment  by 
the  purchaser  to  such  person,  is  prima  facie  evidence  of  such  assignment 
Matter  of  Smith  and  otliers^  ClaimafUSj  254. 

9.  Levy  upon  Interest  or-  Owner  in  Common  of  Chattels.  Where  two  parties 
were  owners  in  common  of  certain  hay,  and  a  writ  of  attachment  against  one 
of  them  was  placed  in  the  sheriff's  hands,  with  instructions  to  levy  on  the  hay  : 
Held^  that  it  was  the  sheriff's  right  and  duty  to  take  the  entire  property  into 
his  possession,  though  he  could  not  sell  more  than  the  interest  of  the  attach- 
ment debtor ;  and  that  the  other  owner  in  common  could  not  maintain  replevin 
against  the  sheriff,  before  a  sale,  for  his  share.     Lawrence  v.  Bwmham,  861. 

'  Sufficiency  of  Sheriff's  Deed — see  Deeds,  1,2. 

SPECIFIC  CONTRACTS. 
(See  Currency.) 
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STAMPS. 

1.  NoTK  Void  for  Want  of  Stamps.  Where  Torreyson  made  a  promissory  note 
to  Mrs.  Wayman,  which  was  not  btamped,  and  after  her  death,  at  the  request 
of  her  administrator,  Torreyson  affixed  a  stamp  :  Hdd^  that  the  note  was  invalid 
for  want  of  a  stamp  in  the  hands  of  Mrs.  Wayman ;  that  it  could  not  be  rede-, 
liyered  afler  her  death' as  a  new  note  for  want  of  a  payee ;  and  the  omitted 
stamps  could  be  affixed  so  as  to  validate  it  as  an  old  note  only  by  a  revenue 
stamp  affixed  in  accordance  with  the  Act  of  Congress  of  March  3,  1865.  Way- 
man  V.  Torreyaon^  124. 

2.  Declaration  of  Trust  does  not  Require  Stamp.      A  mere  declaration  in 
'writing   that  the  person  making  it  holds  land  conveyed  to  hijn  in  trust  for 

another  is  not  such  a  conveyance  or  instrument  as  requires  either  a  United 
States  or  a  State  revenue  stamp.     8ime  v.  Howard^  473. 

Dismissal  of  Appeal  from  Justice*s  Court  for  Want  of  Stamp — see  Man- 
damus, 2. 

STARE  DECISIS. 

1.  "  Sit  Finis  Litium."  It  is  better  that  an  erroneous  decision  should  stand  than 
that  none  should  be  relied  on  as  final.     TVench  v.  Strong^  87. 

2.  The  Doctrine  of  Stare  Decisis.  X  decision  once  made  upon  due  deliber- 
ation ought  not  to  be  disturbed  by  the  same  court,  except  upon  the  most 
cogent  reasons  and  undoubted  manifestations  of  error ;  but  if  it  be  clearly 
incorrect,  and  no  injurious  results  will  be  likely  to  flow  from  a  reversal, 
and  especially  if  it  be  injurious  and  unjust  in  its  operation,  it  should  be 
reversed.    lAnn  v.  Minora  462. 

STATUTE?. 
Statutory  Construction — see  Construction. 

STIPULATION. 

Stipulation  to  waive  Technical  Errors.  On  an  appeal  to  the  Supreme  Court 
under  a  notice  that  the  appeal  was  from  the  order  overruling  a  motion  for  a 
new  trial,  where  counsel  stipulated  in  cflfect  to  waive  technical  errors,  and  that 
the  appeal  should  be  heard  and  determined  only  on  ita  substantial  merits: 
Hdd,  that  the  preliminary  objections  that  the  appellate  court  could  not  con- 
sider any  questions  touching  the  judgment  and  decree,  and  that  the  notice  for 
new  trial  was  never  properly  before  the  court  below  on  account  of  not  having 
been  made  or  served  in  timc^  were  fully  covered  and  obviated  by  the 
stipulation.    Biiigkam  v.  Thompson^  224. 

SUBSTITUTION. 
Substitution  of  Assignee  as  Plaintiff — see  Parties,  1,  2,  3. 
Position  of  Substituted  Plaintiff — see  Parties,  4. 

SURETIES. 
Sureties,  Misjoinder  of  Causes  of  Action  against — see  Action,  2. 
Actions  on  Guardians^  Bonds — see  Guardians,  2,  3. 


INDEX.  609 


SWORN  STATEMENTS. 

Assessors  are  not  Bound  by  Sworn  Statements — see  Assessor,  1 . 
Sworn  Statements  as  to  Proceeds  op  Mines — see  Taxes,  6,  9. 
Demand  fqr  Sworn  Statements  not  Indispensable — see  Taxes,  lY. 

TAX  DEED. 

1.  Tax  Deed  as  Proof  of  Title.  Under  the  Revenue  Act  of  1865,  (Sec.  36)  which 
provides  that  "  any  deed  derived  from  the  sale  of  real  property  under  this  Act 
shall  be  conclusive  evidence  of  the  title,  except  as  against  actual  frauds  or  pre- 
payment of  the  taxes  by  one  not  a  party  to  the  action  or  judgment,^'  a  tax 
deed,  admitted  to  have  been  executed  by  the  tax  collector,  was  offered  as  of 
itself  conclusive  evidence  of  title :  Held^  not  sufficient  without  proof  of  a  judg- 
ment and  order  of  sale.     Bolan  v.  Bolan^  160. 

2.  Recitals  of  Jodgmrnt  in  Tax  Deed.  The  recital  of  a  judgment  in  a  tax  deed  is 
a  mere  assertion  by  the  tax  collector,  and  can  no  more  prove  the  existence  of 
the  judgment  than  the  assertion  of  any  other  person.     Bolan  v.  Bolan^  160. 

TAXES. 

1.  Taxation  of  Proceeds  of  Mines.  The  constitutional  provision,  (Art.  X)  which 
prescribes  the  taxation  of  **  all  property,  real,  personal,  and  possessory,  ex- 
cepting mines  and  mining  claims,  the  proceeds  of  which  alone  shall  be  taxed,^* 
means  that  the  entire  annual  proceeds  of  mines  are  subject  to  taxation,  and  not 
the  mere  proceeds  on  hand  when  the  assessor  happens  to  visit  the  minef . 
State  V.  KrtUtachniU,  178. 

2.  Ad  Valorem  Taxes  Must  Be  Equal.  All  ad  valorem  taxes,  whether  on  the 
proceeds  of  mines  or  other  property,  must  be  equal.  Slate  v.  KruttschniUy 
178. 

3.  Taxes  on  Proceeds  of  Mines  Not  Double.  The  provisions  of  the  revenue 
law  of  1865,  (Statutes  of  1865,  271)  for  quarterly  assessments  on  the  pro- 
ceeds of  mines  and  -quarterly  payment  of  taxes  do  not  impose  more  than  a  reg- 
ular pi'o  rata  of  taxation  on  the  proceeds  of  mines,  nor  require  the  same  prop- 
erty to  be  paid  for  more  than  once,     ^^ate  v.  Kruttschnitty  178. 

4.  Taxes  on  Proceeds  of  Mines  Not  Unequal.  The  quarterly  payments  of  taxes 
oti  the  proceeds  of  mines,  provided  for  by  the  revenue  laws,  are  so  arranged 
that  the  annual  proceeds  of  mines  4o  ndt  pay  a  larger  pro  rata^  even  as  to  in- 
terest account,  than  if  one  annual  tax  for  the  annual  proceeds  were  imposed, 
payable  at  the  time  other  annual  taxes  are  payable.     State  v.  Kruttachrdtt^  178. 

5.  Assessors  Not  Bound  by  Sworn  Statements.  Under  Section  101  of  the  revenue 
act  of  1865,  (Statutes  of  1865,  307)  assessors  may  call  for  sworn  statements 
of  the  amount  and  value  of  the  proceeds  of  mines,  but  they  are  not  bound  by 
such  statements  in  making  their  assessments.     State  v.  Kruttschnitf^  178. 

6.  Construction  of  Revenue  Law.  The  requirement  in  Section  101  of  the  revenue 
act  of  1865  'that  the  value  of  the  proceeds  of  mines  shall  be  ascertained  *'  as 
provided  in  this  act,"  has  reference  to  the  mode  of  allowance  for  the  cost  of 
working.     State  v.  Kruttachnitt^  178.  • 
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7.  AssKSSMENTS  OF  Prockeds  Or  Mines  to  be  in  Ccrrxnct.  Under  the  reyenue 
law,  as  amended  in  186Y,  (Statutes  of  1867,  159)  assessors  must  make  all  their 
estimates  of  the  value  of  the  proceeds  of  mines  on  the  basis  of  legal  tender 
paper  currency.     State  v.  Kruttschniit,  178. 

8.  Auditor's  Duties  as  to  Assessxknts  for  Taxes.  The  County  Board  of  Equal- 
ization being  authorized  to  equalize  taxes,  if  they  make  an  order  reducing  the 
assessments,  however  illegal  it  may  be,  the  county  auditor  must  be  governed 
by  their  action  until  it  is  set  aside  by  a  court  of  competent  jurisdiction. 
State  V.  FUh,  216. 

9.  Assessment  of  Valuation  for  Revenue  Purposes.  Where,  in  making  an  assess- 
ment on  real  estate  for  revenue*  purposes,  a  dispute  arose  between  the  assessor 
and  owner  as  to  its  value,  and  the  assessor,  taking  away  the  sworn  statement 
of  the  owner  with  a  blank  left  for  the  value,  said  he  would  submit  the  dispute 
to  the  Board  of  Equalization^  and  afterwards  filled  the  blank  in  the  sworn 
statement  with  a  higher  valuation  than  was  admitted  by  the  owner,  and  the 
property  was  taxed  at  that  valuation,  and  the  owner  never  appeared  before  the 
Board  of  Equalization:  Held,  that  the  assessment,  though  not  entirely  regular, 
was  not  fraudulent,  and  that  a  judgment  for  the  tax  as  assessed  should  stand. 
StaU  V.  WriglU,  261. 

10.  Unauthorized  Alterations  in  Assessment  Roll.  Where  an  assessor,  in  mak- 
ing up  his  quarterly  assessments  on  the  proceeds  of  mines,  erroneously  de- 
ducted $40  per  ton  from  the  amount  of  proceeds  as  returned  in  the  sworn 
statements  of  a  mining  superintendent ;  and  the  assessment  roll  in  that  condi- 
tion was  sworn  to  and  turned  over  to  the  Auditor,  and  by  the  Audit<)r,  after 
his  duties  in  regard  to  it  were  performed,  returned  to  the  assessor  for  collec- 
tion ;  and  the  assessor  then,  upon  discovery  of  the  error,  crossed  off  the  assess- 
ment as  made,  and  inserted  a  larger  amount,  so  as  to  include  the  $40  per  ton 
previously  deducted ;  and  the  ori^nal  assessment  remained  entirely  legible, 
notwithstanding  the  erasure :  Heldy  that  the  assessor  hsui  no  authority  to  make 
the  alteration  after  the  roll  had  passed  out  of  his  hands  as  such  assessor;  that 
the  roll  in  its  original  state  was  the  proper  assessment  roll ;  that  as  it  remained 
legible,  as  originally  made,  the  unauthorized  alteration  did  not  avoid  it ;  and 
that  it  was  competent  evidence  on  the  alteration  being  accounted  for.  States. 
Manhattan  Company^  818. 

1 1 .  State  Taxes  need  not  be  Levied  by  County  Commissioners.  The  levy  of  State 
taxes  by  the  Board  of  County  (Commissioners,  though  provided  for  in  the. 
revenue  laws,  is  an  idle  ceremony,  for* the  reason  that  the  levy  is  made  by  the 
Legislature.     State  v.  Manhattan  Company^  318. 

IS.  County  Taxes  MUST  BE  Levied  BY  County  Commissioners.  The  amount  oftaxes 
for  county  purposes  must  be  fixed  and  levied  by  the  Board  of  County  Commis- 
sioners ;  and  without  their  proper  action  no  county  tax  can  be  collected. 
State  V.  Manhattan  Company^  «S18. 

18.  No  Equalization  of  Taxes  Necessary  where  mo  Injustice  Complained  of. 
There  is  no  necessity  of,  and  the  law  does  not  require,  an  equalization  of  any 
assessment  roll,  unless  some  one  complains  of  injustice  In  the  assessment ;  so 

t       that  a  party  assessed,  who  has  not  complained  of  injustice,  camiot  object  that 
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the  assessment  was  never  equalized  by  the  Board  of  Equalization.    State  t. 
Manhattan  Company^  318. 

14.  When  Assessment  Roll  to  be  Made.  The  time  prescribed  by  the  revenue  law 
(Statutes  of  1866,  169)  within  which  the  assessor  is  to  .complete  his  assess- 
ment  roll,  is  only  for  the  convenience  of  other  officers;  if  the  assessor  is 
dilatory  he  may  render  himself  liable  on  his  bond,  but  his  dilatoriness  fur- 
nishes no  matter  of  which  a  tax-payer  can  complain,  or  on  account  of  which 
he  can  defeat  the  tax.     State  t.  WeUem  Union  Telegraph  Campantfy  838. 

15.  Notice  of  Assessment  Roll  before  Countt  Commissiokebs.  The  notices  pre- 
scribed  by  the  revenue  law  (Statutes  of  1866,  169)  to  be  given  of  the  fact 

•  that  the  assessment  roll  is  in  the  hands  of  the  clerk  of  the  Board  of  County 
Commissioners,  and  of  the  time  of  the  meeting  of  the  Board  as  a  Board  of 
Equalization,  are  only  to  enable  parties  to  appear  and  contest  the  accuracy  of 
the  assessment,  so  that  if  a  party  appear  before  the  Board,  he  cannot  com- 
plain of  the  want  of  notice,  or  that  no  notice  was  given  as  required  by  the 
law.     State  v.  Western  Union  Telegraph  Company^  338. 

16.  Certificate  OF  Assessor  TO  Assessment  Roll.  There  is  no  particular  form  re- 
quired for  the  certificate  of  the  assessment  roll,  nor  does  it  have  to  be  a 
sworn  certificate.     State  v.  Western  Union  Telegraph  Company^  838. 

17.  Demaio)  for  Sworn  Statements  Not  Indispensable.  An  assessment  for  taxes 
by  the  assessor  is  not  vitiated  by  the  fact  that  he  omitted  to  demand  a  sworn 
statement.     Staie  v.  Western  Union  Telegraph  Company,  838. 

18.  When  Obligation  of  Tax-Pater  Becomes  Fixed.  When  an  assessment  for 
taxes  is  made,  and  the  Board  of  Equalization  has  acted  thereon,  an  obligation 
immediately  arises  to  pay  the  State  the  amount  of  taxes  fixed ;  and  it  is  idle 
to  inquire  into  irregularities  in  the  conduct  of  officers  after  the  liability  of  the 
tax-payer  is  thus  determined.  State  y.  Wettem  Union  Tdegraph  Compamy^ 
338. 

19.  Burden  of  Proof  in  Tax  Suits.  In  a  suit  for  d^inqtient  taxes,  it  is  sufficient 
on  the  part  of  the  State  to  show  a  regular  assessment,  without  being  required 
to  prove  a  delinquency.  The  only  defenses  that  can  be  made  to  resist  a  judg- 
ment are  affirmative  in  their  character,  and  must  be  specially  pleaded  and 
affirmatively  made  out  by  the  defendant  State  v.  Wettem  Union  Telegraph 
Company,  388. 

20.  When  Tax-Pater  is  in  Default.  A  tax-payer  is  not  in  default  until  he  has  had 
an  opportunity  to  pay  the  taxes  assessed  against  him ;  so  that  if  there  is  no 
person  authorized  to  receive  the  taxes  until  the  delinquent  list  goes  into  the 
hands  of  the  District  Attorney,  the  tax-payer  on  recetring  notice  of  that  bet, 
ought  to  be  allowed  to  pay  the  tax  without  any  penalty  being  imposed.  Statt 
T.  Wettem  Union  Telegraph  Company,  888. 

21.  The  Law  of  Tax  Suits.  The  strict  compliance  with  all  the  provisions  of  the 
statute  required  to  be  shown  in  cases  where  property  is  sold  for  taxes  without 
a  judgment,  is  not  applicable  to  cases  of  suits  for  delinquent  taxes  in  the.  dis- 
trict courts  where  jurisdiction  has  once  been  acquired.  SbaU  t.  Western  Union 
Telegraph  Company,  888. 
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6.  Dkclaration  of  Trust  as  Etidekck,  Where  certain  land,  deeded  by  one 
person  to  another  in  trast  to  convey  back  a  portion  of  it  on  request,  was  by 
the  trustee  mortgaged,  and  afterwards,  on  a  foreclosure  suit  being  brought,  the 
trustee  executed  a  declaration  in  writing  of  the  trust :  Held^  that  such  declara> 
tion  was  valid  and  effectual  in  proof  of  the  trust ;  that  it  was  properly  admitted 
in  evidence  as  such ;  and  that  the  trust  took  precedence  of  the  claims  of  all 
who  did  not  occupy  the  position  of  bona  fide  purchasers  for  value  without 
notice.     Sime  v.  Howard^  473. 

Professional  Services  as  Consideration  for  a  Trust — see  Consideration. 

Demand  upon  Trustee,  when  Necessary — see  Demand,  1. 

Leoal  Title  of  Land  in  Trust — see  Equity,  3. 

Parol  Proof  as  to  Trust — see  Evidence,  10. 

The  Trust  in  the  State  reqarding  her  Public  Lands — see  Lands,  8. 

Trust  in  Favor  of  Settler  enforced  in  Equity — see  Lands,  14. 

Statute  of  Limitations  as  to  Trusts — see  Limitations,  2. 

Declaration  of  Trust  does  not  Require  Stamp — see  Stamps,  2.  '    p 


U.  S.  BONDS. 

Loan  of  Securities  to  Partnership.  A  partnership  will  be  holden  for  the 
value  of  U.  S.  bonds  loaned  to  it  for  the  purpose  of  raising  money  thereon, 
the  same  as  if  their  amount  in  money  had  been  advanced.  Roney  v.  Buck- 
landy  45. 

USURPATION. 
Injunction  as  to  Usurpation  of  Office — see  Injunction,  5. 

VERDICT. 

Cured  bt  Verdict.  If  the  issue  joined  be  such  as  necessarily  to  require  on  the 
trial  proof  of  a  fact  defectively  or  imperfectly  stated,  without  which  it  is  not 
to  be  presumed  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect  or  imperfection  is  cured  by  the  verdict. 
McManiu  v.  Ophir  8.  M.  Company y  1 5. 

Setting  aside  Verdict  for  want  of  Evidence — see  Appeals,  22. 

Import  of  Vkrdict  of  "  Guilty  " — see  Criminal  Law,  7. 


WAIVER. 
Waiver  of  Objections  to  Jurors  by  Failure  to  Chjllenge — see  Jury,  5. 


WATER  RIGHTS. 

1.  Water  Rights — Priority  of  Appropriation.  Where  th^  right  of  the  use  of 
running  water  is  based  upon  appropriation  and  not  upon  ownership  in  the  soil, 
priority  of  appropriation  gives  the  superior  right.  Ophir  Company  v.  Car- 
penter ^  634. 


\ 
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Waiver  of  formal  Objections  by  Plea — see  Pleading,  2.  ! 

Waiver  of  technical  Errors  on  Appeal  by  Stipulation— see  Stipulation. 
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2.  CoNrLiCTiNO  Water  Claims.  Where  Rose^  in  1868,  designed  a  large  ditch  to 
carry  a  certain  quantity  of  water  from  Garson  River,  a  distance  of  over  four 
miles  to  Dayton,  and  constructed  a  sufficiently  large  head,  but  afler  proceeding 
less  than  half  a  mile  reduced  its  size  so  that  a  small  proportion  only  of  the 
quantity  of  water  originally  intended  passed  through  it,  and  it  was  not  en- 
larged to  its  originally  intended  dimensions  until  after  1862  ;"  and  in  1859  the 
Ophir  Silver  Mining  Company  constructed  a  ditch  tapping  the  river  below  the 
head  of  the  Rose  ditch,  and  on  the  enlargement  of  the  Rose  ditch  the  Ophir's 
ditch  was  deprived  of  its  supply  :  Held^  that  Rose  bad  not  prosecuted  the  work 
on  his  ditch  as  originally  intended  with  reasonable  diligence,  and  that  he  there- 
fore was  only  entitled  to  the  quantity  of  water  which  ran  through  his  ditch  in 
1859  when  the  Ophir  ditch  was  constructed.     Ophir  Company  v.  Carpenter y 

634. 

« 

Reasonable  Time  to  Complete  Appropriation — ^see  Possession,  6,  7. 

WITNESS. 

■ 

Party  as  Witness  Against  |^rvivino  Partner.  When  a  surviving  partner  is 
sued  for  a  loan  for  the  use  of  the  firm  made  to  the  deceased  partner,  and  of 
the  particulars  of  which  the  deceased  partner  only  was  cognizant,  the  plaintiflT 
is  not  a  competent  witness  in  his  own  behalf.     Roney  v.  Bttckland^  46. 
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